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[CHANCERY  DIVISION.] 

The  Corporation  of  the  Village  of  Brussei^j 
V.  Ronald  et  al. 

Mortgcufe — For/ fiture— Condition  to  carry  on  factory — Municipai  law — 
/?.  S,  O.  ch.  174,  ier,  454. 

TV'here  the  plaiutifi's,  a  manicipal  corporation,  passed  a  by-law  to  raise  $20.  - 
000,  to  be  given  to  the  defendant  to  aid  him  in  carrying  on  certain 
mannfactares  in  the  monicipality,  subject  to  a  condition  that  he  should 
give  a  mortgage  on  the  premises  for  $10,000,  and  a  bond  for  a  further 
sam  of  $10,000,  which  said  securitiea  should  be  comiitioned  for  the 
carrying  on  of  such  manufactures  for  twenty  years,  and  that  during  the 
said  period  he  should  keep  invested  at  least  $30,000  in  the  factory  ;  and 
the  defendant  gave  the  bond  and  mortage,  conditioned  as  tuproed,  but 
the  latter  not  specifying  for  what  sum  it  was  a  security,  and  invested 
the  $30,000,  but  did  not  carry  on  the  manufactures  as  agreed  : 

Held^  that  R.  S.  O.  ch.  174,  sec  454  authorized  the  taking  of  the  mort- 
gage by  the  corporation  :  that  it  must  be  taken  tc>  be  not  a  charge  for 
any  speci6c  sum,  but  a  security  for  any  damages  the  plaintiffs  might 
have  sustained  by  the  defendant's  default,  to  an  extent  not  greater  than 
$10,000 ;  that  the  Court  would  relieve  against  a  forfeiture  of  the  estate; 
and  there  should  be  a  reference  to  ascertain  the  amount  of  the  said 
damages,  and  on  non-payment,  a  sale  of  the  premises. 

This  was  a  suit  brought  by  the  corporation  of  the  vil- 
lage of  Brussels  against  John  D.  Ronald,  and  Laura  0- 
Ronald. 

In  their  bill  of  complaint  the  plaintiffs  set  up  the  by  lawv 
bond,  and  mortgages  mentioned  in  the  judgment  of  ProuJ- 
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foot,  J.,  and  prayed  that  the  equity  of  redemption  in  the 
lands  and  premises  therein  might  be  foreclosed :  that  they, 
the  plaintiffs,  might  have  judgment  and  execution  against 
the  defendant  John  S.  Ronald,  for  the  amount  due  to  them 
under  and  by  virtue  of  tlie  thereinbefore  mentioned  bond, 
and  being  the  sum  of  $10,000  therein  mentioned  :  that  the 
defendant  John  D.  Ronald  might  be  restrained  by  the 
order  and  injunction  of  the  Court  from  removing  certain 
machinerj-  and  tools  from  the  mortgaged  premises :  that 
all  necessary  enquiries  might  be  made  and  accounts  taken, 
and  for  general  relief. 

The  facts  of  the  case  sufficiently  appear  from  the  judgs- 
ment  of  Proudfoot,  J.,  and  the  foot-notes  appended  thereto. 

The  case  was  heard  l)efore  Spragge,  C,  at  Goderich,  on 
April  20th,  1881,  who,  after  hearing  the  evidence,  retained 
the  bill  for  six  months,  to  afford  an  opportunity  to  the 
defendant  John  D.  Ronald  to  perform  his  agreement  with 
the  plaintiffs. 

Now,  on  March  21st,  1882,  the  case  came  up  again  on 
motion  for  judgment  before  Proudfoot,  J. 

J,  Macdoagall,  for  the  plaintiffs.  The  plaintiffs  are 
entitled  to  a  foreclosure,  and  are  not  bound  to  have  a  sale : 
Orfard  v.  Bailey ^  12  Gr.  276.  Even  conceding  that  Spragge, 
C,  was  right  in  the  view  that  the  $30,000  had  been 
invested,  yet  the  defendant  John  D.  Ronald,  had  failed  in 
the  other  branch  of  his  undertaking,  viz.,  to  carry  on  the 
manufacture  of  agricultural  implements  ;  and  if  there  has 
been  a  breach  of  the  provisions  of  the  mortgage,  there  has 
also  been  a  breach  of  the  conditions  of  the  bond.  As  to 
the  mortgage  for  $3,000,  that  was  merely  additional  secu- 
rity for  so  much  of  the  $20,000  as  was  applied  in  building 
the  house.  The  statute  authorized  the  plaintiffs  to  take 
such  a  security,  and  hence  this  case  is  distinguishable  from 
Brown  v.        a?),  20  Gr.  179. 

B  'W'.e,  for  the  defendants.  The  Municipal  Act  provides 
lor  two  kinds  of  security:  (1)  security  for  money;  (2) 
security  for  the  observance  of  conditions.    This  is  a  case 


CORPORATION  OF  BRUSSELS  V.  RONALD  ET  AL. 


3 


of  the  latter,  and  falls  under  R.  S.  O.  eh.  174,  sec.  454, 
sub-sec.  5,  b.  But  this  section  does  not  apply  to 
taking  security  by  mortgage :  Brown  v.  McNab,  20  Gr.  179. 
And  even  if  a  mortgage  was  a  proper  form  of  security, 
what  is  the  remedy?  The  only  remedy  is  damages;  it 
cannot  be  foreclosure.  For  there  are  several  things  agreed 
to  be  done,  and  is  a  breach  of  any  one  of  them  to  incur 
forfeiture  ?  I  refer  to  In  re  Newman,  L.  R.  4  Ch.  D.  724. 
Besides  there  has  been  a  substantial  compliance  with  the 
agreement  to  manufacture,  and  therefore  only  damages 
should  be  given.  As  to  the  $3,000  mortgage,  that  was  not 
given  under  the  by-law  at  all.  The  premises  mortgaged 
are  different.  Moreover,  if  the  $30,000  was  invested, 
there  could  be  no  reason  for  giving  this  mortgage  ;  since, 
although  a  part  of  the  money  had  been  used  for  building 
the  house,  still  the  defendant,  J.  D.  Ronald  has  invested 
more  than  an  equivalent  for  the  bonus.  The  plaintiffs  had 
no  right  to  insist  on  an  investment  of  $3,000  beyond  the 
sum  provided  in  the  by-law.  We  ask  by  way  of  cross-relief 
that  this  mortgage  of  $3,000  be  given  up  to  be  cancelled. 
The  agreement  between  the  plaintiff  and  the  defendants 
luust  receive  a  reasonable  construction ;  and  the  defendant 
has  honestly  endeavoured  to  fulfil  his  part,  and  this  is 
important  evidence  if  the  only  remedy  is  damages.  Be- 
sides, the  mortgage  is  not  in  accordance  with  the  by-law. 
For  the  by-law  provides  that  the  defendant  shall  give  a 
first  mortgage  on  the  premises  for  $10,000,  but  this  mort- 
Is'age  is  not  restricted  as  to  amount.  If  it  is  good,  however, 
it  is  only  as  security  for  $10,000.  I  also  cite  McGee  v. 
Livell,  L.  R.  7  C.  P.  107 ;  Bob,  &  Joseph,  Dig.  p.  2473. 

May  18th,  1882.  Proudfoot,  J.— The  Corporation  of 
the  village  of  Brussels  submitted  to  the  ratepayers  a 
by-law  to  raise  $20,000,  to  be  given  as  a  bonus  to  the 
defendant  to  aid  him  in  the  manufacture  of  steam  fire 
engines  and  agricultural  implements  in  the  village  of 
Brussels,  subject  to  the  condition  that  he  should  execute 
and  deliver  to  the  reeve  on  behalf  of  the  municipality  a 
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first  mortgage  upon  the  premises  for  the  sum  of  $10,000, 
and  also  a  bond  of  himself  personally  for  the  further  sum 
of  $10,000,  which  mortgage  and  bond  were  to  be  condi- 
tioned for  the  carrying  on  of  said  manufactures  for  the  tenn 
of  twenty  years  next  ensuing  the  date  thereof,  without 
interruption  for  a  longer  period  than  three  months  at  any 
time,  unless  in  case  of  such  loss  by  fire  as  shall  render  such 
interruption  unavoidable,  but  in  no  case  for  a  longer  period 
than  twelve  months ;  and  that  he  should  at  all  times  during 
the  continuance  of  the  said  term  of  twenty  years  have 
and  keep  invested  in  the  said  manufactory  in  .the  premi- 
ses and  plant  thereof  at  least  the  sum  of  $30,000,  and 
should  immediately  upon  the  execution  thereof  insure  the 
buildings  and  plant  against  fire  in  some  company  to  be 
approved  of  by  the  municipality,  in  favour  of  the  munici- 
pality, for  the  sum  of  $10,000,  and  keep  the  same  so  insured 
during  the  said  term ;  the  loss,  if  any,  to  be  made  payable 
to  the  municipality. 

The  ratepayers  approved  of  the  by-law,  and  the  council 
finally  passed  it  on  September  2nd,  1878. 

The  defendant  executed  a  bond  on  January  27th,  1879, 
in  the  penal  sum  of  $10,000,  subject  to  a  condition  to 
be  void  if  the  defendant  should  cany  on  the  said  manu- 
factures for  twenty  years  without  interruption,  &e.,  and 
should,  during  all  that  time,  keep  invested  in  the  manu- 
factory and  plant  $30,000,  but  saying  nothing  about  the 
insurance  (a). 

(a )  The  conditions  of  this  bond  was  as  follows  :— **  Now  the  conditions 
of  the  above  bond  are  such  that  if,  and  in  case,  the  said  John  D.  Ronald, 
or  his  assigns,  shall  at  all  times,  daring  the  period  of  twenty  years  next 
after  the  day  of  the  date  hereof,  carry  on  the  manufacture  of  steam  tire 
engines  and  agricultural  implements  in  the  premises  aforesaid,  without 
interruption  for  a  longer  period  than  three  months  at  any  one  time,  unless 
in  case  of  loss  by  fire  as  shall  render  such  interruption  unavoidable,  but 
in  no  case  for  a  longer  period  than  twelve  months  :  and  further,  shall  at 
all  times  during  the  said  term  of  twenty  years  have  and  keep  invested  in 
the  said  manufactory  in  the  premises  and  plant  thereof,  at  least  the  sum  of 
$30,000,  and  on  payment  of  taxes  and  performance  of  statute  labour  ;  then 
this  obligation  to  be  void,  otherwise  to  remain  in  full  force." 

The  defendant  LAura  G.  Ronald,  wife  of  the  defendant  John  D.  Ronald 
was  a  party  to  both  mortgages  for  the  purpasa  of  barring  her  dower. 
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On  the  same  day  the  defendant  executed  a  mortgage  to 
the  municipality  upon  the  premises,  with  a  proviso  to  be 
void  in  the  same  terms  as  the  condition  of  the  bond,  saying 
nothing  as  to  insurance,  and  not  specifying  that  it  was  to 
be  a  security  for  $10,000  only. 

The  municipality,  on  March  10th,  1879,  took  a  mortgage 
from  the  defendant  upon  other  property  with  a  proviso 
to  be  void  when  he  should  have  invested  in  the  manufac- 
tory $3,000,  in  excess  of  the  money  invested  by  him  at  the 
date  of  the  former  mortgage.  This  is  said  to  have  been 
required  because  the  defendant  had  invested  $3,000  of  the 
money  received  from  the  municipality  in  building  a  house. 
(a) 

The  case  came  before  Spragge,  C,  at  Goderich,  who 
t;liought  it  was  not  established  that  $30,000  were  not 
invested  as  required  by  the  by-law,  but  found  that  the 
xiianufacture  had  not  been  cariied  on  as  required  by  the 
^Dy-law,  and  reserved  the  question  whether  the  security  men- 
'^oned  in  the  Statute  R.  S.  O.  ch.  174,  sec.  454,  sub-sec.  5  (b), 
^ould  be  taken  on  land.  He  said  he  was  not  prepared  to 
«ay  what  the  remedy  of  the  plaintiff  was,  and  expressed 
himself  as  very  averse  to  making  a  foreclosure  by  reason 
«f  what  was  done,  and  retained  the  bill  for  six  months 
enable  the  defendant  to  perform  the  agreement  (6). 

(a)  This  second  mortgage  recited  the  by-law,  and  that  the  mortgagor 
yuA  execated  a  mortgage  pursuant  to  the  said  by-law,  and  had  further 
.agreed  to  execute  a  mortgage  upon  the  lands  thereinafter  described,  for 
^e  purpose  therein  set  forth,  and  continued  as  follows  : — "  Now  there- 
fore this  indenture  witnesseth  that  in  consideration  of  the  delivery  by  the 
said  mortgagees  to  the  said  mortgagor  of  the  debentures  mentioned,  for  the 
■am  of  $20,000  of  lawful  money  of  Canada,  the  receipt  whereof  is  hereby 
acknowledged,  the  said  mortgagor  doth  grant  and  mortgage  unto  the  said 
mortgagees,  their  successors  and  assigns  for  ever,  all  and  singular,  &c.  And 
the  said  party  of  the  second  part  hereby  bars  her  dower  in  the  said  lands. 
Provided  this  mortgage  to  be  void,  if  and  when,  the  said  mortgagor  shall 
have  invested  in  the  manufactory  aforesaid,  the  sum  of  $3,000  in  excess  of 
the  moneys  by  him  invested  therein,  at  the  date  of  the  mortgage  by  him 
executed  to  the  said  mortgagees,  and  hereinbefore  referred  to,  and  on 
payment  of  taxes  and  performance  of  statute  labour. "  Then  followed  the 
usual  covenants. 

(6^  As  to  this  the  learned  Chancellor  said :     I  am  not  prepared  to  say 
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The  defendant  has  not  succeeded  in  perfonning  the 
agreement  during  the  six  months,  and  the  case  has  been 
heard  on  motion  for  judgment. 

Upon  the  question  of  fact  I  shall  follow  the  conclusion 
of  the  Chancellor,  that  $30,000  may  be  taken  to  have  been 
invested,  but  that  the  defendant  has  failed  to  carry  on  tlje 
business  as  required  by  the  by-law. 

I  think  the  Municipal  Act  R.  S.  0.  ch.  174,  sec.  454?, 
authorizes  taking  a  mortgage  on  land.  The  Act  empowers 
the  municipality  to  take  security,  and  the  word  is  wide 
enough  to  embrace  a  real  security :  Fuher  on  Mortgages, 
3rd  ed.,  vol.  1,  p.  I  ;  and  the  Legislature  must  therefore  have 
intended  to  remove  any  incapacity  in  the  plantifts  to  take 
or  hold  it.  In  Brawn  v.  McNab,  tiO  Gr.  179,  the  defen- 
dant was  treasurer  of  a  municipality  and  a  defaulter.  He 
executed  a  mortgage  to  secure  the  balance,  and  thereupon 
his  sureties  were  discharged.  No  statute  conferred  any 
power  on  the  municipality  to  take  security  for  such  lia- 
bility, other  than  the  sureties  given  upon  entering  into 
office,  and  these  were  discharged. 

The  first  mortgage  does  not  comply  with  the  terms  of 
the  by-law,  for  the  liability  under  it  is  unlimited,  while  by 
the  by-law  it  was  only  to  have  been  security  for  $10,000. 
If  the  defendant  however  chose  to  enter  into  such  a  security, 
I  think  it  will  be  good  at  least  to  the  extent  of  the  $10,000. 

The  second  mortgage  is  without  consideration,  not 
authorized  by  the  by-la^v,  and  must  be  given  up  to  the 
defendant,  as  pmyed  by  way  of  cross  relief 

In  regard  to  the  insurance,  the  securities  are  not  eo. 

now  exactly  what  course  I  would  think  it  would  be  proper  to  take.  I  am 
very  averse  to  making  a  foreclosure  of  all  this  by  reason  of  what  is  done. 
It  is  not  the  kind  of  case  for  redemption.  It  is  more  like  a  case  of  for- 
feiture, and  where  the  Court  will  not  relieve  from  forfeiture,  I  should 
rather  be  disposed  to  say  that  it  would  be  reasonable  that  the  man  should 
have  an  opportunity  during  the  coming  season  to  perform  this  agreement, 
to  carry  it  out  if  it  can  1>e  done  ;  and  the  parties  may  perhaps  be  able  to 
come  to  some  arrangement  to  that  effect  ;  but  then  I  should  expect  him 
to  do  that  according  to  the  letter  and  the  spirit  of  the  agreement  that  he 
haa  entered  into. 
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extensive  with  the  by-law, — neither  the  bond  nor  mortgage 
provide  for  the  mortgagor  insuring  and  keeping  insured* 
and  in  this  respect  the  plaintiffs  would  seem  to  have  no 
charge  upon  the  lands. 

The  mortgage,  I  think,  creates  a  charge  upon  the  lands 
to  secure  the  performance  of  work  and  investnjent  of 
money.  But  it  is  not  a  charge  for  any  specific  sum,  as 
none  is  mentioned  in  it,  and  must  therefore  be  taken  to  be 
a  security  for  any  damages  the  plaintiffs  may  sustain  from 
the  failure  of  the  defendant  to  perform  his  engagement,  to 
an  extent  not  greater  than  $10,000.  For  it  cannot  have 
been  the  intention  of  the  parties  that  upon  failure  in  some 
slight  particular  to  comply  with  the  terms  of  the  agree- 
ment running  over  a  period  of  twenty  years,  that  the 
plaintiffs  should  be  entitled  to  foreclosure,  to  become  ownei  s 
of  the  entire  property,  without  an  opportunity  lor  the 
defendant  to  redeem.  As  the  mortgage  is  framed  it  would 
ap|)ear  to  provide  for  a  forfeiture  of  the  estate  on  non- 
fulfilment  of  the  agreement,  a  forfeiture  that  this  Court 
Would  not  enforce,  but  relieve  against. 

The  Ciises  in  which  this  Court  relieves  against  penalties 
appear  to  be  applicable.    In  Sloman  v.  Walter,  1  Bro.  C. 
O.  418,  Lord  Thurlow  states  the  rule  to  be,  that  where  a 
J>enalty  is  inserted  merely  to  secure  the  enjoyment  of  a 
<^llatei*al  object,  the  enjoyment  of  the  object  is  considered 
the  principal  intent  of  the  deed,  and  the  |)enalty  only  as 
^<5ce»sional,  and  therefore  only  to  secure  the  damage  really 
incurred.     And  the  Court  will  relieve  in  such  a  case 
^Jthough  the  sum  be  mentioned  as  liquidated  damages: 
-^f^ewhle  V.  Farren,  G  Bing.  141;  In  re  NewTruin,  L\j^  paiie 
<Jappei\  L.  R.  4  Ch.  D.  724. 

In  the  present  case  it  is  perfectly  plain  that  the  object 
of  the  plaintiffs  was  to  have  the  manufacturing  establish- 
xnent  kept  in  operation,  an  effect  not  likely  to  be  attained 
loy  foreclosing  the  property.    Trifling  breaches  of  the 
agreement  of  the  defendant  might  occur,  that  according  to 
the  strict  terms  of  the  agreement  would  work  a  forfeiture ; 
thus  the  interruption  of  the  work  for  a  day  longer  than 
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the  three  months  allowed  by  the  agreement,— or  the 
failure  by  a  small  sum  to  keep  invested  the  $30,000, 
specified  in  the  moilgage;  but  these  are  just  the  kind  of 
cases  in  which  this  Court  was  always  in  the  habit  of 
granting  relief. 

There  will  be  a  reference  to  ascertain  the  amount  of 
damages  the  plaintiffs  have  sustained  from  the  defendants 
not  keeping  the  works  going  as  required  by  the  agreements 
and  upon  non-payment  a  sale  of  the  premises.  The  second 
mortgage  will  be  delivered  up — the  costs  and  further 
directions  reserved,  (a) 

A.  H.  F.  L. 


[CHANCERY  DIVISION.] 

DovEY  v.  Irwin  et  al. 

Pleading— Admission  in. 

A  bill  was  61ed  by  D.  D.  against  I.  and  B.  (trading  as  partners),  and  J. 
D. ,  alleging  a  wrongful  conversion  by  I.  and  B.  of  certain  timber,  the 
property  of  the  plain tifif,  and  fnrther  allec^g  that  J.  D.  was  a  party  to 
an  agreement  set  forth  therein  respecting  the  sale  of  the  said  timber,  as 
a  surety  only,  and  claiming  the  return  oi  the  timber,  an  account,  and 
damages.  I.  and  B.  in  their  answer  admitted  that  the  timber  had  been 
removed  by  them,  but  alleged  that  it  had  been  in  accordance  with  an 
agreement  entered  into  by  them  with  J.  D.,  and  with  A.  his  assignee, 
who  had  proper  authority  for  that  purpose  : 

Jfeldf  [reversing  the  decision  of  Ferguson,  J.]  that  the  whole  of  the  admis- 
sion was  to  b«  looked  at,  and  it  was  not  such  as  entitled  the  plaintiff  to 
a  decree,  because  it  did  not  admit  a  conversion  of  timber  of  whic^  the 
the  plaintiff  was  sole  owner  as  alleged  in  the  bill ;  but,  under  it,  I,  uid 
B.  might  show  that  J .  D.  had  an  interest  in  the  timber,  and  authority 
to  act  for  and  represent  D.  D.  in  the  transaction  in  question. 

This  was  a  motion  by  way  of  appeal  to  the  (Divisional 
Court  of  the  Chancery  Division,)  from  a  certain  decree 
made  by  Ferguson,  J.,  at  the  Chancery  Sittings,  at  Lind- 
say, on  November  20th,  1882. 

The  bill  was  filed  by  Donald  Dovey,  against  J.  M.  Irwin 
and  Gardiner  Boyd,  carrying  on  business  as  a  firm,  under 

fa)  This  case  has  been  carried  to  appeal 
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the  style  of  Irwin  and  Boyd,  and  by  amendment  the  plain- 
tiff added  one  John  Dovey  as  a  defendant.    The  plaintiff 
prayed  that  the  defendants  Irwin  and  Boyd  might  be 
ordered  to  return  to  the  plaintiff  certain  timber  property' 
of  his,  alleged  by  him  to  have  been  wrongfully  carried 
away  and  conveited  to  their  own  use  by  the  said  defen- 
dants, or  that  the  said  defendants  might  be  ordered  to  pay 
to  him  the  value  of  the  said  timber  together  with  dam- 
ages: and  for  all  proper   directions  and  accounts,  and 
general  relief.    And  by  amendment  he  prayed  that  it 
might  be  declared  that  the  defendant  John  Dovey  or  his 
assignee  in  insolvency,  had  no  interest  in  the  said  timber, 
and  had  no  power  or  right  to  sell  the  same  without  his 
consent,  and  that  the  defendants  Irwin  and  Boyd  might 
be  ordered  to  pay  him,  the  plaintiff,  for  the  timber  taken 
by  them,  at  the  prices  stated  in  a  certain  agreement  of 
February  12th,  1878,  which  the  plaintiff  set  out  in  his  bilh 
with  interest  from  the  time  of  the  wrongful  taking  by 
them  of  the  said  timber. 

The  defendant  John  Dovey  put  in  an  answer  admitting 
all  the  allegations  in  the  plaintiff's  bill,  and  praying  to  be 
dismissed  with  costs  to  be  paid  by  the  plaintiff  or  by  his 
co-defendants. 

The  defendants  Irwin  and  Boyd  put  in  joint  answers 
first  to  the  original,  and  then  to  the  amended  bill,  and  on 
the  strength  of  certain  admissions  contained  in  the  third 
clause  of  their  answer  to  the  amended  bill,  set  out  below, 
the  learned  J udge  of  first  instance  declared  the  plaintiff 
entitle^!  to  an  account  of  the  value  of  the  timber  referred 
to  in  the  said  clause,  and  t<)  payment  of  the  sum  thus 
found,  by  the  said  Irwin  and  Boyd,  they  to  be  at  liberty 
to  set  off  the  amount  paid  by  them  for  driving  the  said 
timber. 

The  statements  contained  in  the  pleadings  are  concisely 
set  out  in  the  judgment  of  the  learned  Chancellor. 

The  motion  wjis  argued  before  Boyd,  C,  and  Proud- 
foot,  J.,  on  December  9th,  1882. 
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H.  Cameron,  Q.  C,  for  the  defendants,  (appellants).  The 
whole  answer  must  be  read  together,  and  not  an  isolated 
part.  It  sets  up  a  total  abandonment  of  the  contract  by 
the  plaintiff,  and  a  new  agreement  with  John  Dovey.  The 
admissions  relied  on  are  contradictory  of  the  plaintifTs 
case  as  set  forth  in  the  4th  section  of  his  bill.  The  admis- 
sion is  not  that  the  plaintiff  delivered  or  got  out  this 
timber.  We  contradict  the  plaintiff  and  set  up  a  different 
state  of  affairs :  what  we  got  was  got  under  the  contract 
of  1879,  and  by  John  Dovey,  not  by  the  plaintiff. 

S.  H,  Blake,  Q.  C,  for  the  plaintiff,  (respondent).  Is 
the  plaintiff*  lx)und  to  take  the  whole  of  the  defendant's 
answer  ?  Can  he  not  take  a  distinct  admission  ?  No 
evidence  can  contradict  the  record  while  it  remains,  and 
there  has  been  no  application  to  amend  the  pleadings 
The  plaintiff  abandoned  part  of  his  claim,  as  he  might  do. 
I  refer  to  Stickney  v.  Tylee,  13  Gr.  193. 

H,  CanieroRj  Q.  C,  in  reply.  Stickney  v.  Tylee,  siqym,  is 
not  in  point,  because  the  admission  there  was  an  admission 
of  what  was  pleaded. 

February  15,  1883.  BoYD,  C— The  plaintiff's  bill  is  as 
follows:  (1)  Thatthedefendantsinl880  wrongfully  conver- 
ted to  their  ow^n  use  a  quantity  of  pine  and  ash  timber 
belonging  to  the  plaintiff.  All  the  rest  of  the  bill  is  added  by 
amendment,  and  is  substantially  as  follows : — 

Sec.  2  sets  out  an  agreement  between  the  plaintiff  and 
the  defendant  John  Dovey  jointly  with  the  other  defend- 
ants (on  February  12th,  1878,)  for  the  making  and  delivery 
pine  timber  at  13  cents  a  foot,  and  of  ash  timber  at  10  cents 
a  foot,  to  be  measured  and  culled  by  the  defendants ;  to  be 
delivered  at  the  mouth  of  bogies  Creek  next  spring,  free 
of  all  timber  dues — the  timber  to  be  marked  I.  &  B.  (i.  e., 
defendants'  initials,)  before  being  drawn.  The  defendants 
therein  agree  to  pay  on  delivery  of  the  timber  to  them, 
and  to  advance,  if  required,  $300  before  the  1st  April  next, 
on  satisfactory  security  being  given  on  the  timber  or 
otherwise. 
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Sec.  3  avers  that  though  John  Dovey  is  a  party  to  the 
agreement,  he  was  merely  a  surety,  and  tlie  plaintiff  alone 
was  to  do  all  the  work  and  receive  all  the  money. 

Sec.  4  states  that  the  plaintiff  did  not  deliver  any  tim])er 
to  the  defendant  under  the  agreement,  but  that  the  plain- 
tiff, having  made  a  large  quantity,  brought  it  to  the  mouth 
of  Nogies  Creek  in  the  spring  of  1880,  when  it  was 
forcibly  taken  by  the  defendants  and  sold  by  them  without 
the  plaintiff's  consent  (a). 

Sec.  5  offers  without  prejudice  to  accept  payment  for 
the  timber  taken  at  the  contract  prices. 

Sec.  6  sets  up  that  the  defendants  pretend  that  they 
agreed  in  1879  with  the  assignee  in  insolvency  of  the  defen- 
dant John  Dovey  to  get  the  timber  at  a  reduced  price,  and 
that  they  had  the  right  to  take  it  under  this  last  agree- 
ment ;  but  these  pietences  are  met  by  the  allegations  that 
if  any  such  agreement  was  made  it  was  made  without  the 
plaintiffs  consent,  and  that  John  Dovey  and  his  assignee 
had  no  power  to  make  such  an  agreement,  as  the  defendants 
well  knew  (fe). 

(a)  This  claaae  was  as  follows  : 

4.  Your  complainant  did  not  deliver  any  timber  to  the  defendants, 
Irwin  and  Boyd,  under  the  said  agreement,  bat  your  complainant  having 
manufactured  a  quantity  of  board  and  square  pine  timber  about  6000  fect» 
and  a  quantity  of  black  ash  timber,  about  1000  feet,  brought  the  same  to 
the  mouth  of  Nogie's  Creek,  mentioned  in  the  said  agreement,  in  the 
spring  of  the  year  1S80,  when  the  defendants,  Irwin  and  Boyd,  took 
forcible  possession  of  the  said  timber,  and  put  your  complainant's  work- 
men off  the  same,  and  the  said  Irwin  and  Boyd  then  took  the  said  timber 
to  the  market  and  sold  it  without  the  consent  of  your  complainant. 

(6)  This  clause  was  as  follows  : 

6.  The  said  defendants,  Irwin  and  Boyd,  pretend  that  they  made  an 
agreement  in  the  year  1879,  with  one  Alexander  Mc Alpine,  the  assijrnee 
of  the  estate  of  the  above  named  John  Dovey,  who  was  then  an  insolvent, 
whereby  they  were  to  get  the  said  timber  at  a  reduced  price,  and  that 
they  ha<l  the  right  to  take  the  said  timber  under  this  last  agreement ;  but 
yoar  complaimwt  asserts  and  the  fact  is,  that  if  any  such  after  agreement 
was  made  by  the  said  John  Dovey,  or  the  said  McAlpine  as  assignee,  with 
the  said  [defendants,  it  was  made  without  your  complainant's  knowledge 
or  consent,  and  the  said  John  Dovey  or  the  assignee  of  his  estate  had  no 
power  or  authority  to  make  such  agreement,  as  the  defendants  Irwin  and 
Boyd  well  know. 
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The  answer  to  the  anu'n<led  bill  arlmits  the  joint  agree- 
ment in  the  second  section,  denies  the  third  section,  and  in 
answer  to  the  fourtli  and  sixtli  sections  states  (c)  that  the 
plaintiff  and  Jolin  Dovey  immediately  after  the  agreement 
got  out  timber,  a  larj^'e  part  of  wliich  was  drawn  by  them 
to  the  mouth  of  Nogie's  Creek,  and  measured  and  marked 
with  the  dofen<lants*  mark,  and  tht»  defendants  advanced 
S220  on  account  of  the  price,  and  that  after  some  part 
had  l>een  so  deliveretl  the  defendant  John  Dovey  became 
insolvent,  and  the  i)laintitl'  left  the  province  and  failed  to 
carry  out  the  agreement,  and  did  not  repay  the  advances, 

(<■)  This  clause  was  as  follows  : 

X  lu  answer  to  the  4th  and  (>th  paragraphs  of  the  said  amended  bill 
we  say  as  follows  :  That  in  pursuance  of  the  agreement  set  out  in  the  2nd 
I^arai^ph  of  the  said  amended  bill,  the  saitl  plaintiff  and  said  the  defen- 
dant .fohn  Dovey,  immediately  .after  tho  making  of  the  said  agreement, 
got  out  a  (quantity  of  timber,  a  large  pt>rtion  of  which  was  dra^'n  by  the 
saitl  plaintiff  and  the  said  defendant,  John  Dovey,  to  the  mouth  of  Nogie's 
i'lvek,  and  measuretl  and  marketl  with  the  mark  onlinarily  useil  by  us  in 
marking  our  timl»er,  and  we,  in  acconlance  with  the  said  agreement, 
advanced  to  them  sums  of  money,  amounting  together  to  the  sum  of  ^220^ 
on  iu'count  of  the  purchase  numey  of  the  said  timber.  That  after  some 
portion  of  the  8<iid  timln^r  hail  1>een  delivered  at  the  mouth  of  Xogie's 
creek,  the  said  John  Dovey  became  insolvent,  under  the  then  existing 
laws  relating  to  insolvent  debtors,  whereby  his  estate  antl  effects  became 
ve«te<l  in  one  McAIpine  ;  and  the  ]>laintiff  left  this  pro\-ince  and  failed  to 
carry  out  the  said  agreement,  in  consetjuence  whereof  we  incurred  lost 
and  damage,  ami  they  did  not  repay  to  u«  the  advances  made  by  us  under 
the  said  agreement,  whereu|H>n,  that  is  to  say,  on  or  about  the  month  of 
Man.'h  1870,  we  took  ^nissession  of  the  said  timber,  and  made  an  attempt 
to  drive  the  same,  but  discontinned  our  effi»rts  for  that  season  :  that  in  the 
mouth  of  April  1S79,  we  enteretl  into  an  agreement  between  the  said 
McAIpine,  and  the  said  defendant^  John  Dovey,  of  the  i>ne  (art  and  oor- 
selves  of  the  other  i>art,  whereby,  (in  consequence  of  such  timber  having 
fallen  and  the  value  of  that  moimfat^tured  having  depreciated  owing  to 
expiware)  the  prices  to  be  paid  for  said  timber  got  out  or  to  be  got  ont 
under  the  toid  agreement  were  retlacetl,  and  we  were  put  at  liberty  to 
drive  the  said  timber  ourselves  and  charge  against  the  same  the  expenses 
of  so  doing,  to  which  l«st  mentioneii  agreement  we  crave  leave  to  refer 
for  greater  certainty;  and  we  say  that  we  are  advi8e<l  and  believe  that  the 
said  McAlpiiM  and  John  Dovey  had  fall  power  and  authority  to  make  the 
nid  agreenient  with  mpect  to  the  said  timber :  that  pursuant  to  the 
said  agreenients  we  drove  tiie  said  timber  in  or  aboat  the  month  of  May 
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whereupon  the  defendants  in  March,  1879,  took  possession 
of  the  said  timber  and  attempted  to  drive  the  same,  but  dis- 
QQtinued  this;  and  that  in  April,  1879,  it  was  agreed, 
between  John  Dovey  and  his  assignee  McAlpine,  in  conse- 
quence of  fall  of  price  and  depreciation  of  the  timber,  to 
reduce  the  price,  and  the  defendants  were  to  be  at  liberty  to 
drive  the  timber  and  charge  expense  against  it ;  and  they 
Allege  that  John  Dovey  and  his  assignee  had  full  power  to 
make  such  agreement,  pursuant  whereunto  they  drove  the 
timber  ui  May.  1880.    The  fourth  section  of  the  answer  ex- 
presses willingness  to  pay  for  timber  to  the  person  or  persons 
entitled  thereto  the  balance  of  price  under  the  said  agree- 
ment (meaning,  I  suppose,  the  latter  agreement  reducing 
^^he  price  as  is  alleged.)  (d). 

Upon  the  admissions  in  the  first  part  of  the  third  section  of 
^tte  answer  the  learned  Judge,  without  evidence,  decreed 
-Hot  the  plaintiff  and  directed  a  reference  to  ascertain  the 
^alue  of  the  timber  therein  admitted  to  be  taken. 

It  does  not  appear  to  me  that  there  is  a  sufficient  admis- 
sion of  the  plaintifi^'s  cause  of  action  to  justify  such  a  judg- 
ment 

The  plaintiff'  pleads  that  there  was  no  delivery  to  the 
defendants  of  any  timber,  and  by  the  terms  of  the  first 
contract  payment  was  to  be  made  on  deliver}'-  to  the  defen- 
dants.   By  the  defence  there  was  no  taking  possession  of 

((/)  This  clause  wu  a»  follows  : 

That  we  have  alwa3rs  been  ready  and  willing  to  pay  to  the  person  or 
persons  legally  entitled  to  receive  the  same,  and  before  the  commenoement 
of  this  action  offered  to  pay  to  Messrs.  O'Leary  and  O'Leary,  who  were 
then  acting  for  both  the  plaintiff  and  the  said  defendant  John  Dovey,  to 
be  paid  to  whichever  of  them  was  entitled  to  receive  the  same,  the  bal- 
ance of  the  purchase  money  of  the  timber  received  by  us  under  the  said 
agreement,  at  the  prices  fixed  by  the  second  agreement,  after  deducting 
therefrom  the  amount  of  their  said  advances,  and  the  expenses  we  have 
been  pat  to  in  driving  the  said  timber;  and  we  now  submit  to  carry  out 
the  said  offer,  save  that  we  now  claim  a  further  reduction  as  compensa- 
tion for  the  loss  sustained  by  us,  owing  to  the  non-performance  of  the  first 
nentioned  agreement  and  loss  of  the  profit  we  might  and  could  have 
nade  on  such  tale  had  the  quantity  contracted  for  been  delivered  to  us 
ia  acoordance  with  the  said  agreement 
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any  of  the  tiinl)er  till  after  the  insolvency  of  the  defendant 
Di)vey.  and  about  March,  1879.  Thi.s  was  on  the  ground 
that  •  it  f  tail  It  had  l)een  made  in  the  contmct,  and  that  the 
drfrndants  had  not  been  repaid  tlieir  advances.  The  timber 
wa>  M'ized  to  make  j^ood  the  alleged  loss  and  damage  of  the 
d».'tendaiit.s  and  the  ndva noes.  The  plaintiff  can  of  course 
foregi>  liis  riglit  to  an  account  for  anything  l)eyond  this  ;  but 
Hv.n  as  Ui  this  it  is  not  admitted  that  he  has  the  right  to 
r»M:M;ver. 

The  answer  proceeds  on  the  theory  of  a  joint  contract 
f'lr  the  timber  matle  with  the  plaintiff  antl  the  defendant  John 
Dovi.*y.  The  contract  set  out  in  the  bill  indicates  lyrlmd 
fn.r/ip  the  same  fact  as  to  a  joint  contract.  The  plaintiff  by 
his  pleading  gets  rid  of  this,  but  the  onus  is  on  him  by 
evidence  to  substantiate  that  the  defendant  Dovey  is  not 
interesteii,  and  that  the  whole  cause  of  action  is  in  the 
plaintiff.  All  that  the  answer  admits  is,  that  when  the 
ilef'-ndant  to(>k  possession  of  some  of  the  timber  in  March, 
1871*,  it  was  as  the  joint  property  of  the  plaintiff  and  the 
defendant  John  Dovey;  and  the  same  paragraph  which 
Cifitains  this  admission  sjoes  on  to  shew  that  before  the 
defendant  hail  driven  the  timber  a  new  agreement  was 
uimhi  in  April,  1879,  by  which  the  price  of  the  whole  was 
mluced,  and  then  under  that  agreement  the  defendants 
pr/Ksrjeded  to  drive  the  timber  in  May,  1880.  They  aver 
that  the  reduction  of  price  was  made  by  the  defendant 
and  his  sissignee,  having  power  so  to  do.  It  seems 
tri  ine  the  issue  is  thus  presented,  which  must  be  disposed 
ul  by  means  of  evidence  before  it  can  lie  said  that  the 
|«Uintiff  Ls  entitled  to  a  decree. 

Tbe  whole  of  this  admission  should  be  looked  at  accord- 
ing U»  the  rule  in  Rude  v.  II  hitdiurclt,  3  Sim.  562,  that  the 
MrOMg,  Md  not  merely  the  grannnatical  connection  or  form 
m  Ui  regaidei  as  the  critorion  of  the  extent  and  scope 
rif  tim  ftdnrif"""  The  admission  is  substantially  this:  that 
ijufintdantf  took  possession  temporai-ily  of  certain 
Uplpf,  Um  joini  property  of  the  plaintiff  and  the  defen- 
jhilt  Pir^Jf  and  that  before  they  took  permanent  posses- 
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^^ion  of  such  joint  property  they  agreed  with  the  defendant 
X)ovey  for  a  reduction  of  the  price  by  an  agreement  which 
Ane  had  the  power  to  make,  and  under  which  they  acted  : 
.^reevuin  v.  Tatham,  5  Ha.  329.  If  the  plaintiff  proves 
^he  i'act  alleged  by  him  that  he  was  the  sole  owner,  that 
^^ould  probably  throw  the  onus  on  the  defendants  of  mak- 
^  ng  out  their  defence.  But  in  the  absence  of  any  evidence, 
^  see  no  admission  of  any  cause  of  action  in  the  plaintiff 
«uing  alone  upon  a  contract  made  by  the  defendant  with 
^im  and  another  as  joint  contractors. 

Considering  all  the  circumstances,  and  that  the  defendant 
las  \)een  heard  on  this  motion  ex  gratia,  the  costs  of  this 
application  should  be  reserved,  to  be  disposed  of  at  the 
learing ;  the  present  judgment  being  set  aside  for  the 
■purpose  of  the  pro<luction  of  evidence  at  the  place  of  trial. 

PiioUDFOOT,  J. — By  the  original  bill  the  plaintiff  sued 
the  defendants  Irwin  and  Boyd,  for  carrying  away  and 
converting  to  their  own  use  a  large  quHntity  of  timber. 
The  defendants  Irwin  and  Boyd,  by  theii-  answer  denied 
the  allegations  in  the  bill,  and  said  they  were  not  guilty  of 
the  wrongful  acts  complained  of. 

The  plaintiflF  then  amended  his  bill,  making  John  Dovey 
a  defendant,  and  setting  out  that  a  contract  had  been 
made  on  July  12th,  1878,  by  the  plaintiff  and  John  Dovey, 
with  Irwin  and  Boyd,  for  the  sale  and  delivery  of  timber 
to  them  at  13  cents  per  cubic  foot  for  pine,  delivered  at  the 
n^outh  'of  Nogie's  Creek,  and  10  cents  for  black  ash.  fle 
alleges  that  John  Dovey  was  only  a  surety,  and  had  no  inter- 
^i^t  in  the  undertaking.  He  further  says  that  he  delivered  no 
t.imber  under  the  agreement,  but  having  manufactured  a 
larger  quantity  of  pine  and  black  ash,  brought  it  to  the 
ixiouth  of  Nogie*s  creek,  in  the  spring  of  1880,  when  Irwin 
a.nd  Boyd  took  forcible  possession  of  it,  carried  it  to  market 
Hnd  st>ld  it    But  offers  without  prejudice  to  accept  pay- 
ment for  it  at  the  pnce  named  in  the  agreement. 

In  answer  to  the  amended  bill  the  defendants  admit 
the  agreement  of  February  1st,  1878,  but  deny  that  John 
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right  in  the  plaintiff  alone  to  sue  for  it.  There  is  no 
admission  there  of  the  carrying  off  of  the  timber.  Nor  does 
the  second  claim  of  this  paragraph  go  much  further,  as  it 
only  admits  an  attempt  to  carry  it  off,  which  was  for  the 
time  abandoned.  The  third  clause  of  this  paragraph  does 
admit  carrying  it  off,  but  only  under  an  agreement  with 
John  Dovey  and  McAJpine,  which  Irwin  and  Boyd  believe 
John  Dovey  and  McAlpine  had  full  power  to  make. 

None  of  the  admissions  concede  any  several  right  in  the 
plaintiff  to  the  timber,  and  if  it  is  the  fact  that  John  Dovey 
had  no  interest  in  it,  and  was  only  a  surety,  it  has  to  be 
established  by  evidence.  The  carrying  off  and  converting 
are  matters  equally  essential  to  the  plaintiff's  right  to 
recover,  but  the  admission  of  them  seems  so  interwoven 
with  the  alleged  agreement  with  John  Dovey  and  McAl- 
pine, that  it  must  be  taken  in  connection  with  the  agree- 
ment and  the  alleged  authority  to  make  it. 

Upon  both  these  grounds,  but  especially  on  the  former, 
1  think  the  defendants  do  not  admit  enough  to  entitle  the 
plaintiff  to  a  reference,  and  there  must  be  a  new  hearing. 

A.  H.  F.  L. 
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[CHANCERY  DIVISION.] 

Boys'  Home  of  the  City  of  Hamilton  v.  Lewis  et  al. 

Will — Gift  to  trustees  tis  a  class — Construction — Compensation  to  executors 
in  addition  to  bequest  of  residue — Interest  on  balance  retained  by  executors. 

Where  a  testator,  after  devising  certain  lands  to  "my  trusty  friends  J.  L. 
and  R.  M."  on  certain  trusts  for  the  maintenance  and  education  of  bis 
son,  J.  E.,  and  devising  the  residue,  real  and  personal,  to  the  said  J. 
L.  and  R.  M.,  or  the  survivor  of  them,"  in  trust  to  sell,  and  distribute 
the  proceeds  in  payment  of  certain  legacies,  therein  specified,  continued, 
"should  there  ultimately  be  any  residue,  I  direct  my  said  tnistees,  or 
the  survivors  of  them,  to  divide  and  pay  the  same  to  and  among  mj 
legatees  hereinbefore  named  and  my  said  trustees,  or  the  survivor  of 
them,  in  even  and  equal  shares  and  proportions :" 

Held^  that  the  trustees  took  as  a  class,  i,  one  share  between  tbem, 
equal  to  the  shares  taken  respectively  by  the  legatees;  for  looking  at 
the  whole  will,  it  appeared  that  the  testator  was  speaking  of  the 
trustees  in  their  official  capacity,  and  regardin^^  them  as  one  legal  person. 

It  is  a  principle  of  construction  that  the  same  meaning  shall,  as  far  as 
possible,  be  given  to  the  same  words  in  the  same  will. 

Where  there  is  a  bequest  of  a  share  of  the  residuary  estate  to  executors  it 
is  not  to  be  inferred  that  the  bequest  was  given  in  lieu  of  compensation, 
as  in  the  case  of  a  legacy  of  a  definite  sum,  but  it  is  nevertheless  one  of 
the  elements  to  be  considered  in  dealing  with  the  question  of  compensa- 
tion : 

Held,  that  in  this  case,  the  executors  were  entitled  to  compensation, 
notwithstanding  a  bequest  to  them  of  a  share  of  the  residue,  because 
the  amount  of  the  residue  was,  when  the  will  was  made  and  after  the 
testator's  death,  a  matter  of  extreme  uncertainty ;  nevertheless,  no 
per-centages  should  be  allowed  on  the  share  of  the  residue,  which  the 
executors  took  under  the  residuary  clause  in  the  will. 

Ueldj  also,  that  the  executors,  in  this  case,  should  be  charged  with  in- 
terest upon  the  residue  in  their  hands  after  the  time  when  it  was  dis- 
tributable :  and  the  annual  rate  of  interest  charged  accordingly  upon  it 
from  the  time  when  it  might  properly  have  been  distributed,  or 
appropriated,  down  to  the  time  of  its  actual  payment,  or  if  not  yet  paid 
down  to  the  present  time. 

This  action  was  brought  by  the  Boys'  Home  of  the  City 
of  Hamilton,  as  plaintiffs,  against  John  Lewis  and  Robert 
Morgan,  defendants,  for  the  purpose  of  having  a  certain 
will  construed  by  the  Court,  and  the  real  and  personal 
estate  of  the  testator  administered,  and  for  general  relief. 

The  testator,  Daniel  Evans,  by  his  will,  dated  April  29thj 
1879, — after  devising  and  bequeathing  to  "  my  trusty 
friends  the  defendants  John  Lewis  and  Robert  Morgan,  a 
cei-tai^klot  of  land,  in  trust,  to  apply  the  rents  and  profits 
f or  tWiteintenance,  education  and  support  of  the  testator's 
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adopted  sod,  John  Evans,  till  the  said  son  should  attain 
twenty-five  years  of  age,  and  then  to  deed  it  to  the  said 
adopted  son  in  fee  simple — in  the  second  clause  of  his  will 
devised  and  bequeathed  the  rest  of  his  estates,  real  and 
personal,  to  "  the  said  John  Lewis  and  Robert  Morgan,  or 
the  survivor  of  them,"  in  trust  to  sell  and  convert  into 
money,  and  to  distribute  the  proceeds  as  thereinafter  men- 
tioned. And  after  making  certain  pecuniary  bequests, 
amongst  others  one  to  his  sister  Rachel  Evans,  and  a  legacy 
of  $500  to  the  plaintiffs,  he  continued  as  follows : 

"10.  And  should  there  be  ultimately  any  residue  or 
remainder  of  my  said  estates  after  paying  the  legacies  and 
debts  and  doing  as  aforesaid,  1  direct  my  said  trustees,  or 
the  survivor  of  them,  to  divide  and  pay  the  same  to  and 
^mong  my  legatees  hereinbefore  named  and  referred  to,  and 
my  said  trustees  or  the  survivor  of  them,  in  even  and  equal 
shares  and  proportions.  And  I  hereby  appoint  the  above- 
named  John  Lewis  and  Robert  Morgan  as  trustees  and 
executors  of  and  under  this  my  will.  In  testimony' whereof,*' 

By  their  statement  of  claim  the  plaintiffs  set  out  the 
"terms  of  the  testator's  will,  and  that  he  died  on  April  4th, 
1880,  and  the  will  was  duly  proved  by  the  defendants  as 
-executors:  that  John  Evans,  the  adopted  son  of  the  testa- 
tor, died  about  October  12th,  1881,  aged  fourteen  years  and 
:no  more ;  and  sundry  other  facts  not  material  to  mention 
here ;  and  claimed  to  have  the  will  construed  and  the  estate 
administered  by  this  honourable  Court. 

By  their  statement  of  defence,  the  defendants  alleged 
that  they  had  to  the  best  of  their  ability  endeavoured  to 
execute  the  trusts  of  the  will,  but  in  consequence  of  certain 
doubts  therein  mentioned,  as  to  the  proper  construction  of 
the  will,  they  had  been  unable  to  determine  amongst 
whom  and  in  what  proportions  they  should  divide  and 
pay  over  the  residue  of  the  said  estate ;  and  they  submitted 
to  the  guidance  and  direction  of  the  Court. 

By  decree  made  by  Boyd,  C,  on  November  22nd,  1882, 
the  Court  referred  it  to  the  Master  of  this  Court  at 
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H^ilton,  to  make  all  inquiries  and  take  all  accounts  and 
proceedings  necessary  for  the  administration  of  the  estate, 
and  for  the  adjustment  of  the  rights  of  all  parties,  and 
reserved  further  directions  and  the  question  of  costs  till 
after  the  said  Master  should  have  made  his  report. 

The  Master  made  the  said  legatee,  Rachel  Evans,  a 
party  in  his  office,  and  by  his  report  dated  February  5th, 
1883,  he  found,  amongst  other  things,  as  follows : 

"  10.  I  find  that  the  executors  realized  from  the  real  and 
personal  estate  of  the  said  testator  the  sum  of  $20,662.85,^ 
and  that  they  have  properly  paid  out  and  disbursed  for 
and  on  account  of  the  said  estate  the  sum  of  $3,434.58^ 
leaving  the  sum  of  $17,228.27,  from  which  must  be  deducted 
the  sum  of  S826.51,  which  I  have  allowed  the  said 
executors,  as  a  compensation  for  their  personal  services, 
loss  of  time,  &c.,  in  the  management  of  the  said  estate,  in 
addition  to  the  bequest  to  them  contained  in  the  said 
testator's  will,  leaving  the  sum  of  $16,401.76,  as  the  residue 
of  the  said  testator's  estate  for  distiibution  amongst  the 
parties  entitled  under  the  said  will. 

"11.  I  find  of  such  residue  the  plaintiffs  are  entitled  to 
one-third  thereof,  amounting  to  the  sum  of  $5,467.25,  the 
defendant  Rachel  Evans  to  one-third  thereof,  amounting  to 
the  sum  of  $5,467.25,  and  the  executors,  the  defendants 
Lewis  and  Morgan  together,  to  one-third  thereof,  amounting 
to  the  sum  of  $5,467.25." 

The  following  objections  were  now  raised  to  this  report 
of  the  Master.  The  defendants  John  Lewis  and  Robert 
Morgan  objected  on  the  ground,  as  set  out '  in  their 
objections  as  filed  :  "  That  they,  the  said  John  Lewis  and 
Robert  Morgan,  should  have  been  allowed  each  one-quarter 
of  the  residuary  estate,  instead  of  one-sixth  each,  or  one- 
third  between  them,  as  appears  by  the  said  report,  that  is, 
that  each  should  have  a  share  in  the  said  residuary  estate 
equal  with  each  of  the  other  residuary  legatees  under  the 
will  of  the  testator." 

The  defendant  Rachel  Evans  also  objected  to  the  said 
report,  on  the  following  grounds  : 
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"  1.  The  said  Master  should  have  charged  the  executors, 
the  defendants  Morgan  and  Lewis,  both,  interest  at  the  rate 
of  six  per  cent,  per  annum  on  all  sums  from  time  to  time 
in  their  hands  belonging  to  the  estate  of  the  late  Daniel 
Evans  not  deposited  in  bank. 

2.  That  the  said  Master  in  adjusting  the  accounts  of  the 
said  estate  should  have  charged  the  defendants  Morgan  and 
Lewis  with  interest  at  six  per  cent.,  on  the  respective  sums 
of  $1047.62,  and  $1981.78,  being  the  amounts  retained  by 
the  said  executors  on  account  of  their  share  in  the  estate, 
and  applied  to  their  own  use,  over  and  above  the  amount 
paid  to  the  defendant  Rachel  Evans,  (a). 

3.  That  the  said  Master  should  not  have  allowed  the  said 
executors  any  commission  for  their  management  of  the  said 
estate,  as  the  legacy  they  receive  under  the  will  was  in 
satisfaction  thereof." 

The  appeals  on  these  objections  came  up  for  argument 
before  Boyd,  C,  on  Thursday,  March  8th,  1883. 

8.  H.  Blake,  Q.  C,  for  John  Lewis  and  Robert  Morgan.  As 
to  the  division  of  the  residuary  estate,  it  should  have  been 
into  fourths  instead  of  into  thirds.    The  word  "  survivors," 
in  the  tenth  section  of  the  will,  refers  to  legatees  as  well 
-as  trustees,  and  the  distribution  should  be  made  equally. 
TThis  is  not  a  gift  to  the  tmstees  by  way  of  renumeration 
«s  trustees.    If  it  is  not  given  to  the  legatees  as  a  class, 
Neither  is  it  given  to  the  trustees  as  a  class  :  Be  Oibaon'a 
STrusta,  2  J.  &  H.  656,  661,  663;  Jarman  on  Wills,  4th  ed., 
-^42  ;  Knight  v.  Gould,  2  My.  &  K.  295  ;  Barber  v.  Barber, 
3  My.  &  Cr.  688,  697-9  ;  Hoare  v.  Osborne,  33  L.  J.  N.  S. 
<!h.  586.    As  to  the  meaning  of  "survivor,"  I  refer  to 
JSadger  v.  Gregory,  L.  R.  8  Eq.  79  ;  Bowere  v.  Powers,  lb. 
283;  Habergham  v.  Ridehalgh,  L.  R.  9  Eq.  400;  Re 
Palmers  Settlement  Trusts,  L.  R.  19  Eq.  320  ;  Browne  v. 
Bainsford,  Jr.  R.  1  Eq.  384.    As  to  the  compensation 

(a)  Nothing  appeared  in  the  Master's  report  as  to  these  snms  so  alleged 
by  the  defendant  Rachel  Evans  to  have  been  retained  by  the  ezecators 
and  applied  to  their  own  use.  Hcp. 
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allowed  to  the  trustees,  the  compensation  given  is  not 
excessive,  and  they  are  entitled  to  the  legacy  in  addition  • 
CockerdL  v.  Barber,  1  Sim.  23.  The  executors  should  not 
be  charged  with  interest. 

R.  Martin,  Q.  C,  fol-  Rachael  Evans.  The  gift  is  not  to 
the  executors  nominatim,  neither  are  the  executors  entitled 
to  take  beneficially:  Williama  on  Executors,  8th  ed.,  voU 
1,  p.  249 ;  Bridge  v.  Tates,  12  Sim.  648 ;  Stackpoole  v. 
Hi/well,  13  Ves.  417;  Piggott  v.  Oreene,  6  Sim.  72 ;  Abbot 
v.  Masaie,  3  Ves.  148 ;  Banbury  v.  Spooner,  5  Beav.  630  ; 
Me  Hawkin's  Trusts,  33  Beav.  570 ;  Angeo^mann  v.  Ford, 
29  Beav.  349  ;  Leiuis  v.  Mathews,  L.  R.  8  Eq.  277  ;  Ripley 
V.  Watei^iwrth,  7  Ves.  438 ;  Meryon  v.  Collett,  8  Beav. 
386 ;  Trethewy  v.  Helyar,  L.  R.  4  Ch.  D.  53 ;  Thorpe  v. 
ShiUington,  15  Grant  85 ;  Mackenzie  v.  Mojckenzie,  3  McN. 
&  G.  559 ;  Long  v.  Watkinson,  17  Bea.  471.  As  to  the 
executors  not  getting  compensation  as  well  as  their  legacy, 

1  refer  to  Pigott  v.  Greene,  6  Sim.  74.  PHmd  facie  the 
legacy  is  as  compensation  for  their  trouble :  Denison  v. 
Denison,  17  Gr.  310.  As  to  the  question  of  charging 
interest,  I  refer  to  Qouldv,  Burritt,  11  Gr.  528.  I  also 
refer  to  Freeman  v.  Fairlie,  5  Mer.  24 ;  MiLner  v.  Lord 
Harewood,  18  Ves.  273. 

Gibson,  for  the  plaintiff,  referred  to  Williams  on  Execu- 
tors, 7th  ed.,  p.  1467,  and  contended  that  the  trustees  took 
as  joint  tenants  or  as  a  class,  even  without  the  word 
"  survivor." 

8.  H.  Blake,  Q.  C,  in  reply,  referred  to  Ghrijffiths  v.  Pruen^ 
11  Sim.  202 ;  Christian  v.  Devereux,  12  Sim.  264 ;  Hawkins 
on  Wills,  p.  112 ;  Williams  on  Exectors,  8th  ed.,  1287, 
and  1290-1. 

March  14th,  1883,  Boyd,  C. — I  am  unable  to  distinguish 
this  case  as  to  the  construction  of  the  tenth  clause,  and  the 
intention  of  the  testator  to  be  collected  from  the  whole  will, 
in  any  material  point,  from  the  decision  in  Knight  v.  Goidd, 

2  My.  &  K.  295.  The  ratio  decidendi  is  thus  expressed  in 
a  summary  of  the  case  by  Malins,  V.  C,  in  Re  Smith's  Trusts^ 
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L.  R.  9  Ch.  D.  121."    There  was  a  bequest  of  'a  residue  '  to 
my  executors  hereinafter  named  equally  between  them/  and 
that  was  followed  by  the  appointment  of  three  executors,  one 
of  whom  died  in  the  lifetime  of  the  testatrix.    The  Master 
of  the  Bolls  held  that  the  two  survivors  took  the  whole, 
and  his  decision  was  affirmed  by  Lord  Chancellor  Brougham- 
I  think  there  is  no  doubt  that  this  decision  turned  upon  the 
official  capacity  of  the  executors."  Knight  v.  Oould,  supra, 
is  also  analysed  by  Cottenham,  L.  C,  in  Barbei'  v.  Barber,  3 
M.  &  Cr.  698,  who  says  that  the  decision  of  Lord  Brougham 
is  based  on  "  two  grounds  principally,  ^r8<,  that  the  persons 
to  take  were  those  who  were  to  perform  the  duties,  and  the 
survivors  were  such  persons ;  secondly,  that  the  gift  was  to 
the  executors  as  a  class  in  terms,  for  the  words  *  hereinafter 
named'  were  mere  surplusage,  inasmuch  as  the  result  would 
have  been  the  same  if  they  had  been  omitted,  it  being 
absolutely  nece^ry  to  name  them  in  order  to  appoint 
them."  In  Hoare  v.  Osborne,  12  W.  R.  3^7,  Kindersley,V.C.. 
does  not  agree  with  this  second  ground  of  decision  as  put  by 
Lord  Cottenham,  but  deals  with  Knight  v.   Oould,  as 
having  been  decided  as  a  gift  to  a  class  by  reason  of  the 
Words  in  the  bequest "  to  enable  them  to  pay  debts,  legacies, 
and  also  to  recompence  them  for  their  trouble." 
The  question  upon  this  will  is,  whether  the  bequest  of 
tlie  residue  is  to  the  trustees  as  a  class  or  to  them  person- 
ally.   If  personally,  as  both  are  alive  at  the  period  of 
c^istribution,  the  division  will  be  into  fourths,  of  which 
^ach  will  get  one.    If  to  a  class,  the  division  will  be  as  the 
^^iaster  has  made  it,  into  thirds,  of  which  one  share  is 
allotted  to  the  trustees.    So  far  as  the  intention  of  the 
^k^stator  is  shewn  it  is  true  his  will  begins  by  a  devise  of 
one  parcel  of  land  to  his   trusty  friends,  John  Lewis  and 
Hobert  Morgan,"  which  they  are  to  hold  in  trust  for  the 
\)enefit  of  the  testator's  adopted  son,  and  to  apply  the  rents 
toir   his   maintenance,  education,  and   support  during 
minority.    The  son  died  under  age,  but  the  duties  of 
guardianship  imposed  upon  them  explain  why  they  are 
referred  to  as  his  friends.    The  son  having  died,  this  land 
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fell  into  the  residue,  as  to  which  the  testator  employs  no 
expressions  other  than  of  a  formal  legal  character,  when  he 
defines  the  duties  of  the  trustees.  By  the  second  clause 
the  residue  is  given  to  "  John  Lewis  and  Robert  Morgan, 
or  the  survivor  of  them."  This  phrase  we  have  twice 
repeated  in  the  10th  clause  of  the  will,  and  it  is  a  principle 
of  construction  that  the  same  meaning  shall,  as  far  as 
possible,  be  given  to  the  same  words  in  the  same  will. 
These  words,  in  the  10th  clause,  "  my  trustees  or  the  sur- 
vivor," indicate  that  the  testator  was  dealing  with  them 
and  speaking  of  them  in  their  official  capacity :  Eaton  v. 
Smithy  2  Beav.  236.  He  is  directing  them  in  their  execu- 
torial duties  whether  one  or  both  act,  and  treats  them  as 
but  one  legal  person.  The  language  of  Lord  Brougham,  in 
Knight  v.  GouUd,  2  My.  &;  K.  302,  exactly  fits  their  position; 
they  were  the  executors  or  trustees  made  residuary  legatees 
gua  executors  and  trustees,  and  not  as  individuals. 

But  it  is  argued  that  this  construction  should  not 
prevail  because  of  the  words  "  to  and  among,"  and  "  in 
equal  shares,"  which  are  found  in  the  context.  No  force 
can  be  attributed  to  these  expressions  if  the  clause  is  read 
with  a  slight  transposition  of  words  so  as  to  make  plain 
the  testator's  meaning.  He  means  to  say  :  "  I  direct  the 
survivor  of  my  trustees  (or  both,  if  alive,)  to  divide  and 
pay  the  residue  to  and  among  my  legatees  hereinbefore 
named,  and  the  survivor  of  my  trustees  (or  both,  if  alive,) 
in  even  and  equal  shares."  But  even  if  these  distributive 
words  are  applicable  to  all,  yet  the  language  of  Lord  Thur- 
low,  in  Frewen  v.  Rolfe,  2  Bro.  C.  C.  224,  quoted  by  Lord 
Brougham,  is  pertinent  here.  "  The  general  intent  of  the 
testator  will  oveiTule  the  word  *  equally  *  rather  than  the 
word  *  equally'  shall  overrule  the  general  intent  of  the 
testator." 

The  question  argued  by  Mr.  Martin,  that  the  trustees 
do  not  take  the  residue  beneficially,  is  set  at  rest  by  the 
case  of  Williams  v.  Arkle^  L.  R.  7  H.  L.  616. 

Upon  the  manner  of  division  I  uphold  the  Master's 
report. 
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As  affecting  the  compensation  of  the  executors  there  is 
a  difference  between  a  legacy  of  specific  character  or 
defined  sum  to  the  executors,  and  the  bequest  of  a  share  of 
the  residuary  estate.    In  the  former  case  it  is  to  be 
assumed  that  the  legacy  was  given  in  respect  of  the  trouble 
to  be  incurred  in  the  discharge  of  the  executorship — in  the 
latter  case,  this  is  not  to  be  inferred,  although  it  is,  no 
doubt,  one  of  the  elements  to  be  considered  in  dealing  with 
the  question  of  compensation.    The  residue  here  is  not 
hestowed  in  terms  as  remuneration  for  the  duties  of  the 
executors,  as  in  Freeman  v.  Fairlie,  3  Mer.  24;  and  Denison 
V.  Deniaon,  17  Gr.  306.    It  is  taken  by  the  executors,  not  »s 
undisposed  of  personal  estate  which  under  the  earlier  cases 
would  fall  to  them  by  implication  of  law,  but  because  of  the 
expresis  bequest  to  them  as  a  class.    The  decisions  have  left 
the  law  in  a  very  unsatisfactory  state  as  to  the  effect  of 
thebequest  of  a  residue  to  executors.  I  refer  to  Parsons  et  al 
-V.  SafoiTfetal.,9  Price  578 ;  0riffiili8\,Pruen,  11  Sim.  202, 
«nd  Christian  v.  Devereux,  12  Sim.  264,  as  compared  with 
<Jom'pton  V.  Bloxham,  2  Coll.  201,  and  Hoare  v.  Osborvs,  12 
"W.  R  397.    Considering  the  state  of  the  authorities,  I 
i^hink  the  proper  conclusion  is,  that  it  cannot  be  said  in  this 
^3a.se  that  the  testator  intended  by  the  share  of  the  residue 
compensate  his  executors,  because  the  amount  of  the 
^»esidue  was  when  the  will  was  made,  and  after  his  death, 
«  matter  of  extreme  uncertainty.    As  I  gather  from  the 
-evidence,  by  far  the  largest  part  of  it  has  accrued  from  the 
-^leath  of  beneficiaries  after  the  testator's  death.  Assume 
"^he  case  that  both  executors  discharged  all  the  duties  of 
~^he  office  up  to  the  time  when  but  little  was  left  to  be  done 
order  to  ascertain  the  residue,  and  then  one  died.  By 
the  terms  of  the  will  his  death  before  the  period  of  distri- 
bution would,  as  conceded,  disentitle  him  to  share  in  the 
residue,  but  it  would  not  preclude  his  representatives  from 
recovering  a  proper  proportion  of  compensation  under  the 
statute  upon  its  being  awarded.    The  commission  to  exe- 
cutors is  viewed  as  part  of  the  expenses  of  administration^ 
4 — ^VOL.  IV  OJtt. 
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which  have  to  be  defrayed  before  the  residue  can  be  ascer- 
tained :  Harrison  v.  Patterson,  ll  Gr.  105, 112. 

And  in  the  case  of  a  legacy  to  executors  expressly  for 
their  trouble,  it  is  decided  that  if  there  is  a  deficiency  of 
assets  it  does  not  abate  with  other  legacies  which  are  mere 
bounties :  Anderson  v.  Dougall,  15  Gr.  407.  This  benefit 
would  not  result  if  a  gift  of  residue  was  held  to  oust  the 
right  to  compensation.  Having  regard  to  all  these  con- 
siderations, I  am  not  disposed  to  interfere  with  the  Master's 
decision  as  to  the  commission — beyond  this,  that  no  per- 
centages should  be  allowed  on  that  share  of  the  residue 
which  the  executors  retain  under  the  residuary  clause  of 
the  will,  and  to  this  extent  the  amount  allowed  should  be 
reduced. 

The  next  ground  of  appeal  is,  on  the  question  of  interest. 
By  the  usual  course  of  the  Court,  interest  is  not  chargeable 
against  an  executor  till  after  the  end  of  the  first  year. 
Primd  facie  the  fund  is  then  distributable,  and  if  he  keeps 
moneys  thereafter  in  his  hands  without  reason  he  will  be 
charged  with  interest.  The  pendency  of  an  administration 
suit  [Holgate  v.  Haworth,  17  Beav.  259),  the  retention  of 
the  moneys,  though  the  executor  has  not  ased  the  fund  in 
business  (Dawson  v.  Massey,  1  B.  &  B.  230),  the  with- 
holding on  the  ground  of  uncertainty  as  to  claims  upon  the 
fund,  or  as  to  who  is  entitled  to  it,  and  giving  notice  to 
beneficiaries  who  abstain  from  asking  for  an  appropriation 
or  an  investing  of  the  money  (Melland  v.  Gray,  2  Coll. 
295 ;  Mousley  v.  Carr,  4  Beav.  49),  readiness  and  willing- 
ness to  pay,  but  inability  to  do  so  till  it  should  be  ascertained 
by  decree  of  the  Court  who  are  the  parties  entitled, 
(Sutton  V.  Sharp,  1  Russ.146):  none  of  these  reasons  exempt 
the  executor  from  paying  interest  on  moneys  which  he  has 
kept  unproductive  to  the  beneficiaries.  In  Re  Evans'  Estate, 
Evans  v.  Evans,  1  W.  N.  1876,  p.  205,  administrators  who 
claimed  to  be  beneficially  entitled  to  funds  in  their  own 
hands  and  failed  for  want  of  evidence,  were  charged  with 
interest  In  cases  of  improper  retention  of  balances  the 
Court  awards  interest,  when  the  sums  are  of  a  considerable 
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or  substantial  amount :  Jones  v.  Morrall,  2  Sim.  N,  S.  241. 
There  is  no  good  reason  for  not  charging  the  executors  with 
interest  in  this  case  upon  the  residue  in  their  hands  after 
the  time  when  it  was  distributable.  As  the  residuary 
estate  was  ascertained  or  got  in  from  time  to  time  it 
became  money  in  their  hands  held  for  the  use  of  residuary 
l^tees.  The  annual  rate  of  interest  should  be  charged 
upon  it  from  the  time  it  might  properly  have  been  dis- 
tributed or  appropriated  down  to  the  time  of  its  actual 
payment,  or  if  not  yet  paid,  down  to  the  present  time.  If 
there  is  any  trouble  or  disagreement  as  to  the  dates,  it  will 
have  to  go  back  to  the  Master.  As  success  in  the  appeals 
IB  divided,  and  the  will  is  a  difficult  one,  I  think  it  is  not  a 
case  for  costs  as  to  any  of  the  appeals. 

A.  H.  P.  L 
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[CHANCERY  DIVISION.] 

Clouse  V.  Canada  Southern  Railway  Company. 

Hailwaya — Farm  croMingM — Purchasing  agent  of  railtoaya — Executed  a{free- 
ment^InJunetum—C.  8.  C,  eh.  66,  sec.  13  9eq.—4l  Vic.  ch.  27,  D. 

Where  the  defcndaDts,  a  railway  company,  throaeh  their  right  of  way 
agent,  parchased  certain  land  for  the  railway  from  the  plaintiff,  an^ 
verbally  agreed  with  him  at  the  time  to  make  and  maintain  certain  over 
and  under  crossings  across  the  railway  to  be  built  on  the  land  so  pur- 
chased, whereupon  the  plaintiff  conveyed  the  land  to  them,  for  a  less 
sum  than  he  otherwise  would  have  done,  and  for  more  than  ten  years 
the  defendants  maintained  the  crossings  as  agreed,  but  afterwards 
caused  some  to  be  filled  up  or  obstructed: 

Held  that,  whether  the  agent  had  authority  to  make  such  an  agreement 
or  not,  the  plaintiff  was  entitled  to  damages  and  an  injunction  to  re- 
strain the  defendants'  from  interfering  with  the  crossings,  for  the 
company  had  recognised  the  agreement,  and  adequate  compensation 
could  not  be  given  to  the  plaintiff  in  damages,  and,  moreover,  farm 
crossings,  when  once  made  by  a  railway  company,  must,  under  C.  S.  C 
ch.  66,  sec.  13  seq.,  which  was  incorporated  in  the  defendants'  charter, 
be  maintained  by  it,  and  this  independently  of  any  agreement  for  per- 
manent maintenance,  although  it  is  otherwise  as  to  stations. 

Held,  also,  that  41  Vic.  ch.  27,  D.,  does  not  give  the  mortgagees,  under 
the  arrangement  sanctioned  thereby,  any  power  to  destroy  a  farm 
crossing  given  in  consideration  of  the  purchase  of  land  by  the  railway, 
or  authorize  them  to  interfere*  with  rights  which  the  railway  company 
are  bound  to  respect. 

Semblcy  that  public  convenience  could  not  prevail  over  the  plaintiff's 
private  rights. 

SembUj  also,  that  agents  for^the  purchase  of  the  right  of  way  for  rail- 
ways, have,  as  naturally  incident  to  their  appointment  as  such  agents, 
power  to  agree  what  crossings  shall  be  given. 

Je$8up  V.  Grand  Trunk  R.  ff.  Co.,  7  App.  128,  And  Schliehauf  and 
Oxford  V.  Canada  South  ernR  W.  Co.,  28  Gr.,  236,  distinguished. 

This  was  an  action  brought  by  one  George  Clouse 
against  the  Canada  Southern  Railway  Company,  for  dam- 
ages, and  an  injunction  under  the  following  circumstances : 

In  his  statement  of  claim  the  plaintiff  alleged  that  he 
was  a  farmer  residing  in  the  township  of  Townsend,  in  the 
county  of  Norfolk,  and  was  in  1871  seized  of  certain  lands, 
as  to  some  seven  acres  of  which  he  did  in  March  of  that 
year  enter  into  a  verbal  agreement  with  the  defendants, 
through  one  Tracey  their  agent,  for  the  sale  thereof  to  them, 
for  the  purposes  of  their  railway,  for  a  sum  of  $662;  and  it 
was  then  agre3d  that  the  defendants  should  make  five 
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farm  crossings  across  that  part  of  their  railway  to  be  built 
on  the  land  so  sold :  that  three  of  such  crossings  should  be 
level  crossings,  and  the  other  two  under-crossings,  and  that 
one  of  such  under-crossings  should  be  of  sufficient  height 
and  width  to  admit  of  the  passage  through  it  from  one 
part  of  the  plaintiff's  farm  to  the  other  of  loads  of  grain 
and  hay,  and  reaping  and  mowing  machines,  and  that  such 
crossings  should  be  kept  and  maintained  for  all  time  by  the 
defendants  for  the  use  of  the  plaintiff,  his  heirs  and  assigns : 
that  the  only  reason  why  the  said  agreement  was  not  at 
the  time  of  its  making  reduced  into  writing  was,  because 
the  said  Tracey  assured  him,  the  plaintiff,  that  a  writing 
was  unnecessary,  for  that  the  law  would  compel  the 
defendants  to  build  and  maintain  the  said  crossings, 
although  the  agreement  with  reference  thereto  was  not  in 
writing;  and  he  believed  these  representations,  and  relying 
thereon  did  not  further  insist  on  the  agreement  being  in 
writing:  that  in  pursuance  of  the  agreement,  by  deed  of 
March  16th,  1871,  he  conveyed  the  said  land  to  the  defen- 
dants, who  took  possession,  and  conformed  to  the  terms  of 
the  said  verbal  agreement  as  to  the  said  farm  crossings 
and  otherwise  until  October  8th,  1881,  when  the  defen- 
dants caused  the  larger  of  the  said  two  under-crossings  to 
be  boarded  up  so  as  to  render  it  impassable  by  and  useless 
to  him,  the  plaintifi,  and  on  several  occasions  since  the 
defendants  had  caused  the  said  under-crossings  to  be  partly 
filled  up  with  earth  and  rubbish,  and  he,  the  plaintiff,  had 
been  put  to  great  trouble  and  expense  in  removing  such 
earth  and  other  obstructions  from  the  said  under-crossings, 
and  rendering  them  fit  for  use  by  himself.  And  the  plain- 
tiff claimed  damages  for  the  wrongs  complained  of,  and 
an  order  restraining  the  defendants  from  any  repetition  of 
any  of  the  acts  complained  of,  and  general  relief. 

By  their  statement  of  defence,  the  defendants  admitted 
the  taking  of  the  plaintiff's  land  for  their  right  of  way, 
and  also  that  the  said  Tracey  was  a  purchasing  agent  of 
theirs  for  rights  of  way,  but  denied  that  he  did  make  or  had 
authority  to  make  the  promises  alleged  by  the  plaintiff  as 
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to  the  crossings,  or  that  the  plaintiff  was  entitled  thereto. 
They  also  alleged  that  the  sum  paid  to  the  plaintiff  was 
not  merely  for  the  expropriation  of  his  land,  but  was  also 
for  all  damages  to  his  property  through  which  the  right  of 
way  was  taken  in  so  far  as  it  was  injuriously  affected : 
that  they  did  not  furnish  the  under-crossings  referred  to 
by  the  plaintiff  in  pursuance  of  any  agreement  whatever : 
that  at  the  places  where  the  two  alleged  under-crossings 
were  there  were  depressions  in  the  ground,  which  they, 
the  defendants,  bridged  over  instead  of  filling  up,  for  econo- 
my, intending  that  these  and  similar  other  depressions  along 
the  line  of  their  railway  should  be  filled  up  with  earth  as 
soon  as  they  should  have  the  means  to  do  so,  and  the 
superstructures  over  such  depressions  should  require 
renewal :  and  although  they  were  always  ready  and  will- 
ing to  allow  land  owners  to  use  these  places  as  under-cross- 
ings,  and  afforded  them  facilities  for  using  them  as  such, 
it  never  was  their  intention  that  the  plaintiff  or  persons 
similarly  situated  should  have  the  right  to  use  these 
crossings  permanently :  that  they  had  furnished  the 
plaintiff  with  good  and  suitable  over-crossings,  and  denied 
they  were  legally  bound  to  furnish  him  with  any  others  : 
that  the  plaintiff  had  been  guilty  of  such  laches  as  to  dis- 
entitle him  to  relief ;  and  they  also  pleaded  the  Statute  of 
Frauds. 

The  case  was  heard  at  the  sittings  of  this  Court,  at  the 
town  of  Simcoe,on  October  10th,  1882,  before  Proudfoot,  J. 

James  Robb,  for  the  plaintiff.  The  agreement  alleged  is 
clearly  proved,  and  it  has  been  so  far  performed  as  to  get 
over  the  objection  of  the  Statute  of  Frauds.  The  easement 
granted  was  an  easement  in  perpetuity.  I  refer  to  Craig 
V.  Craig,  2  App.  583. 

A.  J.  CaManach,  for  the  defendants.  Even  if  Tracey  made 
the  bargain  alleged,  it  was  not  a  permanent  one ;  there 
was  no  covenant  to  maintain  the  crossings.  In  the  case 
of  stations,  railway  companies  are  not  bound  to  keep  them 
permanently  on  the  same  spots.   At  all  events  Tracey  had 
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no  authority  to  make  such  an  arrangement  as  that  alleged 
by  the  plaintiff.  Then  the  agreement  alleged  was  not  in 
writing.  The  crossings  were  never  intended  to  be  perma- 
nent The  plaintiff  is  only  entitled  to  damages,  if  to  any- 
anything  at  ail.  I  refer  to  Jessuup  v.  Chrand  Ti^unk  R.  W. 
Co.,  7  App.  R  128;  SckLiehauf  and  Oxford  v.  The  Canada 
Southern  R.  W,  Co,,  18  Gr.  236. 

James  Robb,  in  reply.  Any  question  of  cost  to  the 
company,  or  convenience  of  the  public,  forms  no  defence  : 
Greene  v.  West  Cheshi/re  R.  TT.  Co.,  L.  P.  13  Eq.  44 ;  Raphael 
V.  Thames  Valley  R.W.  Co.,  L.  R.  2  Ch.  147.  As  to  Jessup 
v.  Grand  Trunk  R.  W.  Co.,  supra,  it  tells  in  our  favour 
rather  than  the  reverse. 

October  10th,  1882.  Proudfoot,  J. — I  have  no  doubt 
whatever  that  the  bargain  was  made  as  the  plaintiff  has 
said — ^that  he  really  did  enter  into  an  agreement  for  S6o0, 
and  the  plaintiff  had  asked  a  larger  sum,  and  was  induced 
to  reduce  the  amount  by  this  consideration.  Mr.  Tracey 
may  have  forgotten  it  in  the  multiplicity  of  his  transactions, 
but  it  was  different  with  the  plaintiff  and  his  sons  ;  it  was 
the  only  transaction  of  the  kind  they  ever  had,  and  they 
were  interested  in  it.  The  farm  buildings  were  all  on  one 
side  of  the  track,  and  the  main  building  on  the  other,  and 
it  was  therefore  of  the  greatest  importance  to  them  that 
they  should  have  a  means  of  communication  between  the 
two  portions  of  the  establishment.  The  most  material 
evidence  on  the  point  is  afforded  by  the  memorandum  book 
which  Tracey  himself  kept  The  memorandum  is  perfectly 
clear : — Settled  with  Clouse  for  the  right  of  way  ;  he  can 
have  one  pass  under  the  bridge." 

It  seems  to  me  perfectly  conclusive  that  there  wasan  agree- 
ment between  the  plaintiff  and  Tracey  of  the  nature  that  the 
plaintiff  and  his  sons  and  Boughner(a)  has  sworn  to.  Bough- 
ner  is  altogether  disinterested,  and  not  connected  with  the 

(a)  Mr.  Booghner  had  been  employed  in  lS7i,  as  right  of  way  agent  of 
the  Canada  Sonthem  Railway  Company,  nnder  Mr.  Tracey,  and  wasprea- 
CDt  when  the  porehaae  from  the  plaintiff  was  effected. — Rsp. 
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paxties,  and  I  thiDk  it  should  weigh  as  much  as  Tracey's 
evidence  ;  and  that  is  in  confirmation  of  the  plaintiff's  evi- 
dence. It  is  a  difficult  question,  however,  whether  an  agree- 
ment of  that  kind  could  be  performed  ;  that  is,  whether 
Tracey  had  authority  to  enter  into  an  agreement  of  that 
kind.  I  am  inclined  to  think  he  had  not ;  that  there  was 
no  authority  in  the  nature  of  his  power  for  purchasing  the 
light  of  way  that  would  justify  him  into  entering  into  such 
an  agreement ;  but  the  case  does  not  rest  upon  that  here  ;  it 
is  not  the  case  of  a  person  coming  asking  for  specific  perfor- 
mance of  au  agreement.  The  agreement  here,  I  think,  ha» 
been  completed.  I  do  not  think  that  the  plaintiff  needs  to 
show  that  Tracey  had  authority ;  all  he  needs  to  show  is, 
that  Tracey  did  make  the  agreement. 

The  company  must  act  by  its  hands,  and  its  hands  are 
the  agents  of  the  company,  and  they  have  recognized  this 
agreement ;  they  have  left  the  way  in  the  railway  for  the 
use  of  the  plaintiff,  and  have  left  the  fences  to  correspond 
with  that  so  as  to  leave  no  obstruction  for  the  plaintiff  in 
the  use  of  the  crossing,  and  they  have  allowed  these  to  be 
used  in  that  way  for  some  eleven  years.  It  is  quite  impos- 
sible to  suppose  that  the  company  could  be  allowed  to  say 
that  it  was  ignorant  of  this  arrangement  with  the  plaintiff. 
I  think  that  the  whole  evidence  shows  conclusively  that 
the  company  must  be  taken  to  have  known  of  the  agree- 
ment that  was  entered  into  with  the  plaintiff,  and  that 
they  approved  of  it,  and  gave  effect  to  it,  until  latterly  they 
seek  to  put  an  end  to  it  for  the  purpose  of  the  roadway. 

Then  it  is  said  that  this  crossing,  supposing  it  to  be 
an  arrangement  by  which  the  company  were  bound,  is 
not  necessarily  a  permanent  one.  I  think  that  is  entirely 
inconsistent  with  the  opinions  of  our  Courts.  Where  a  farm 
is  divided  by  the  passage  of  a  railway,  a  crossing  is  a  neces- 
sity, and  I  think  that  the  very  nature  of  the  thing  requires 
that  it  should  be  as  permanent  as  the  land  itself,  and  I  can- 
not see  that  there  is  any  distinction  to  be  made  between  a 
crossing  on  a  level  and  a  crossing  under  the  railway ;  they 
seem  to  me  to  rest  upon  the  same  ground — ^that  they  are  for 
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the  permanent  use  of  the  ownera  of  the  property,  and  it  is 
sworn  here  that  the  obtaining  of  them  was  part  considera- 
tion for  the  granting  of  the  land. 

I  think  it  is  just  a  case  in  which  the  plaintiff  ought  to 
be  entitled  to  the  relief  he  asks,  damages  for  the  obstruction » 
and  an  order  restraining  these  acts  of  trespass  for  the 
future. 

I  will  have  to  look  at  that  case  of  Jeasup  v.  Orand 
Trumk  K  W,  Co.,  7  App.  128.  In  the  meantime  all  the 
case  is  disposed  of  so  far  as  I  am  concerned,  unless  I  find 
that  Jsasup's  Case  compels  me  to  decide  otherwise. 

Subsequently  on  November  26th,  1882,  his  Lordship 
delivered  the  following  supplemental  judgment : 

Proudfoot,  J. — In  this  action,  which  was  brought  to 
prevent  the  defendants  from  obstructing  a  farm  cros- 
sing under  the  railroad,  I  found  the  facts  at  the  hearing 
in  favour  of  the  plaintiff,  and  considered  him  entitled 
to  a  jndgment;  but  at  the  request  of  the  defendants'^ 
counsel  deferred  judgment  till  I  had  an  opportunity  of 
referring  to  the  cases  of  Jesaup  v.  Orand  Ti^nk  R. 
€!o.,  7  App.  128^  and  Schliehauf  and  Oxford  v.  Canada 
JSauUhem  R,  W.  Co.,  28  Gr.  236. 

Both  these  cases  refer  to  the  location  of  stations  and 
^eir  permanent  ipaintenance  at  the  spot  pointed  out. 
Now  there  is  an  obvious  difference  between  a  station  and 
a  farm  crossing  in  respect  to  their  continuance  and  main- 
tenance. In  regard  to  the  former,  any  advantage  to  the 
land  owner  must  depend  upon  agreement  with  the 
company;  if  he  wishes  to  secure  their  continuous  existence 
on  one  spot  he  must  have  an  agreement  to  that  effect,  for 
a  station  is  principally  for  the  benefit  of  the  railway,  liable 
to  be  removed  according  as  the  exigencies  of  the  traffic  and 
travel  may  require,  and  is  in  its  nature  temporary. 
No  statute  imposes  any  liability  to  maintain  them,  and,  in 
m  the  absence  of  agreement,  it  is  optional  with  the  company 
(0  allow  them  to  go  to  ruin. 
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Southern  Arrangement  Act  of  1878  (6),  new  interests  have- 
arisen  and,  been  registered,  which  take  precedence  of  the 
plaintiff's  unregistered  equity,  and  gives  to  the  mortgagees 
under  that  arrangement  the  power  of  making  all  repairs 
and  replacements  and  such  useful  alterations, additions,  and 
improvements  to  the  road  as  may  seem  to  them  judicious. 
•  I  do  not  think  this  gave  any  power  to  destroy  a  farm 
crossing  given  in  consideration  of  the  land,  nor  authorized 
the  mortgagees  to  interfere  with  rights  the  railway 
company  were  liable  to  respect :  that  the  plaintiff's  right 
was  not  a  mere  equity,  but  a  legal  and  open  right  of  which 
he  was  in  the  actual  and  acknowledged  enjoyment  when 
the  mortgage  was  made ;  that  it  was  never  intended  to 
give  the  mortgagees  larger  powers  than  the  railway 
company  possessed,  or  to  set  them  free  from  the  liabilities 
incident  to  the  exiftence  of  the  railway  itself. 

The  counsel  for  the  defendants  has  also  favoured  me 
with  a  reference  to  other  and  more  recent  cases,  for  the 
purpose  of  showing  that  an  agreement  to  maintain  a  cross- 
ing does  not  run  with  the  land ;  that  it  is  personal,  even 
where  the  covenant  was  ''for  himself,  his  heirs  and  assigns:" 
The  London  and  South  Western  R,  W,  Co.  v.  Oomm,  L.  R. 
20  Ch.  D.  662,  and  Haywood  v.  Brunswick  Permanent 
Benefit  Building  Society,  L.  R.  8  Q.  B.  D.  403.  In  the  for- 
mer case  the  railway  company  were  seeking  to  enforce  an 
agreement  against  a  purchaser  from  the  heir  of  the  cove- 
nantor, which  was  held  not  to  run  with  the  land.  And  in 
the  latter,  it  was  held  that  where  land  was  granted  in  fee  in 
consideration  of  a  rent  charge  and  a  covenant  to  build  and 
repair  buildings,  the  assignee  of  the  grantee  of  the  land 
was  not  liable  on  the  ground  of  notice  to  the  assignee  of  the 
grantee  of  the  rent  charge  on  the  covenant  to  repair.  I  do 
not  think  either  of  them  applicable,  because  the  parties 
who  entered  into  the  agreement  and  the  ownera  of  the 
property  affected  by  it  are  in  this  case  the  same,  no  change 
having  occurred  in  the  ownership,  and  relief  not  being 


(b)  41  Vic.  c.  27.  D. 
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sought  against  an  assignee  or  transferee ;  and  also  because, 
as  I  have  said  before,  it  required  no  agreement  on  the  part 
of  the  defendants  to  render  them  liable  to  maintain  the 
crossing.  That  was  a  duty  imposed  upon  them  by  the 
statute  giving  them  compulsory  powers, 

At  the  hearing  I  expressed  myself  doubtful,  from  the 
recollection  of  some  recent  cases,  of  the  authority  of  agents 
for  the  purchase  of  the  right  of  way  to  make  crossings,  and 
JLgree  as  to  what  crossings  should  be  given.    I  do  not 
^tertain  that  doubt  now,  at  least  to  the  same  extent  It 
^aeems  to  me  to  be  a  power  naturally  incident  to  the 
appointment.    The  railway  could  not  be  constructed  with- 
-out  making  provision  for  these  crossings^  and  the  purchase 
-of  the  right  of  way  would  be  impracticable  if  in  each  of 
many  hundred  cases  reference  had  to  be  made  to  the  presi- 
dent and  directors  of  the  company  for  their  approval. 

This  is  altogether  different  from  arrangements  in  regard 
to  stations  such  as  I  have  mentioned,  or  where  the  consid- 
eration given  for  the  right  of  way,  was  some  special,  colla- 
teral indefinite  advantage,  such  as  in  Bettridge  v.  The  Ghreat 
Western  R  W.  Co.  3  E.  &  A.  58. 
I  think  the  defendants  must  be  enjoined  from  interfering 
with  the  plaintiff's  crossing,  and  the  decree  will  be  with 

<506te. 

A.  H.  F.  L. 
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[CHANCERY  DIVISION.] 

Foley  v.  Canada  Permanent  Loan  and  Savings  Co. 

Mortgage  by  if\fafU — ConfirmatUm  of  voidable  instrument — Acquiescence — 
Laches — Presumption  of  knowledge  of  legal  rights 

The  plaintiff  beinff  at  the  time  an  infant,  on  Febniary  20th,  1878,  executed 
a  mortgage  in  fayour  of  the  defendants.  The  proceeds  were  chiefly 
applied  in  paying  off  prior  incumbrances  on  the  land.  The  plain  tiff" 
came  of  age  on  April  19th,  1880.  After  this  date,  and  with  full 
knowledge  of  his  position,  he,  on  January  10th,  1884,  executed  another 
mortgage,  with  the  object  of  in  part  paying  off  the  mortgage  in  question  } 
and,  moreover,  by  certain  conyersation  with  an  agent  of  tne  defendants, 
ne  admitted  his  liability  under  the  latter  mortgage,  nor  did  he  take  any 
steps  to  disaffirm  it  until  September  7th,  1882.  On  September  30tl^ 
1882,  this  action  was  commenced. 

Heldf  that  the  mortgage  in  question  was  not  void,  but  only  voidable, 
and  that  the  plaintiflrs  conduct  after  he  came  of  a^e,  amounted  to  a 
ratification  of  it 

The  rule  is  now  well  established,  that  the  deed  of  an  infant  iis  not  void 
ab  initio,  but  voidable,  on  his  attaining  majority.  If  he  wishes  to 
avoid  it,  he  must  expressly  repudiate  his  contract  within  a  reasonable 
time  after  coming  of  age,  otherwise  his  silence  will  be  held  to  amount 
to  an  affirmance  of  it. 

SembUf  that  acts  of  less  moment  and  significance  than  are  required  to 
avoid  the  conveyance  of  a  minor,  may  be  sufficient  to  affirm  it 

SemblCj  [per  Proudfoot,  J.,]  that  it  must  be  presumed  that  an  adnlt  who 
affirms  a  deed  executed  by  him  in  infancy,  does  so  with  knowledge  of 
his  rights,  and  of  his  exemption  from  liability. 

Per  Boyd,  C.  The  policy  of  the  law  now  is  generally  to  allow  the  infant 
to  suspend  his  ultimate  decision  upon  questions  of  benefit  or  injury,  till 
he  is  of  legal  capacity  to  bind  himselt  as  an  adult.  When  he  arrives 
at  majority  he  is  clothed  with  full  legal  capacity  with  all  its  incidents, 
and,  as  an  adult,  has  no  special  protection  on  the  ground  of  ignorance 
of  the  law,  and  any  disaffirmance  by  him  Of  a  deed  executed  during 
minority,  should  only  be  given  effect  to  on  the  terms  of  his  restoring  to 
the  other  party,  as  far  as  possible,  any  benefit  obtained  by  him  during 
minority. 

This  was  an  action  brought  by  one  Patrick  Foley 
against  the  Canada  Permanent  Loan  and  Savings  Com- 
pany to  obtain  the  release  .and  cancellation  of  certain 
mortgages.  The  action  was  commenced  on  September  30, 
1882.  By  his  statement  of  claim  the  plaintiff  alleged 
that  his  father,  Richard  Foley,  sen.,  died  on  December  loth, 
1873,  when  he,  the  plaintiff  was  under  fourteen  years  of 
age,  leaving  a  will,  wherein,  after  appointing  certain  per- 
sons therein  named  to  be  his  executors,  he  proceeded  as 
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follows :  "  I  bequeath  to  my  son  Richard  the  west  half  of 
Lot  3,  Con.  11  of  Township  of  Brant,  to  come  into  his 
posHession  as  soon  as  he  pays  the  sum  of  $100  to  my 
daughter  Mary,  and  the  sum  of  950  to  my  son  James.  I 
request  that  my  executors  sell  the  east  half  of  Lot  4,  Con. 
11  of  Township  of  Brant,  and  that  out  of  the  proceeds  of 
such  sale  they  pay  the  amount  due  to  the  Crown  upon 
the  west  half  of  said  Lot  4,  and  take  out  the  Crown 
patent  for  the  west  half  cf  said  lot  in  the  name  of  my 
^ife  Mary  Foley.  That  my  executors  pay  whatever  money 
ji^mains  after  paying  the  amount  due  on  the  said  west  half 
of  Lot  4  to  my  wife  Mary  Foley.    That  my  wife  pay  the 
lalance  of  the  mortgage  due,  or  to  become  due,  on  Lot  3 
Con.  11,  of  said  Township  of  Brant.  And  for  the  payment 
of  my  said  mortgage  I  give  and  devise  to  my  wife,  to  her 
sole  use  and  benefit  while  she  lives  and  remains  unmar- 
ried, the  east  half  of  Lot  3  and  the  west  half  of  Lot  4,  in 
Con.  11,  of  the  said  Township  of  Brant."    Then  followed 
certain  legacies  of  trifling  amount,  after  which  the  will 
continued  as  follows :  "  I  bequeath  to  my  son  Patrick  the 
east  half  of  Lot  3,  and  west  half  of  Lot  4,  Con.  11,  of  the 
said  Township  of  Brant,  to  come  into  his  possession  on  the 
death  or  marriage  of  my  wife  Mary  Foley.    I  bequeath  to 
my  daughter  Ellen  the  sum  of  $100,  to  be  paid  to  her  by 
my  son  Patrick  within  three  years  after  he  comes  into 
possession  of  the  above-mentioned  property." 

The  plaintifl'  then  went  on  to  allege  that  at  his  death 
Richard  Foley,  sen.,  owned  in  fee  said  Lot  3,  Con.  11,  of 
the  Township  of  Brant,  subject  to  two  mortgages  granted 
by  him  thereon.  And  he  also  owned  Lot  4  in  said  concession 
Bubject  to  the  payment  of  the  balance  of  purchase  money 
due  to  the  Crown,  and  was  entitled  to  a  patent  from  the 
Crown  for  the  same  on  payment  of  such  balance  ;  that  his 
executors  conveyed  the  east  half  of  Lot  4  to  Mary  Foley.,  the 
testator  8  widow,  in  consideration  of  her  agreeing  to  pay  off* 
the  said  encumbrances  and  the  balance  of  purchase  money 
due  the  Crown  as  provided  in  the  said  will,  and  the  said 
Mary  Foley  procured  a  patent  to  be  issued  of  the  east  half  of 
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lot  4,  to  herself,  her  heirs  and  assigns  for  ever,  and  also 
procured  a  patent  to  be  issued  of  said  west  half  of  lot  4,  to 
have  and  to  hold  the  same  unto  the  said  Mary  Foley 
during  her  life,  or  so  long  as  she  remained  unmarried, 
remainder  to  the  plaintiff  his  heirs  and  assigns  forever » 
subject  to  the  charges  expressed  in  the  said  will:  that 
Mary  Foley  did  not  marry  again  but  died  on  September 
8th,  1882 :  that  on  March  16th,  1881,  he,  the  plaintiff, 
attained  twenty-one  years  of  age  :  that  after  Mary  Foley's 
death  he  discovered  for  the  first  time  that  there  were  two 
mortgages  registered  in  the  registry  office  for  the  county 
of  Bruce  against  the  land  devised  to  him  as  aforesaid,  pur- 
porting to  have  been  made  by  Mary  Foley  and  himself  to 
the  defendants,  the  first  being  dated  October  9th,  1876,  on 
the  east  half  of  lot  3,  and  the  west  half  of  lot  4,  to  secure 
payment  of  $1,000  and  interest,  and  registered  on  October 
16th,  1876,  and  the  second  dated  February  20th,  1878,  on 
the  east  half  of  said  lot  3  and  the  whole  of  said  lot  4,  to 
secure  pa^'ment  of  $1,300  and  interest,  and  registered  on 
March  2nd..  1878:  that  he  had  examined  the  duplicates 
of  the  i-Md  mortgages  as  registered,  and  that  the  same 
were  executed  by  him,  but  that  he  had  no  knowledge  or 
recollection  of  executing  the  said  first  mentioned  mort- 
gage :  that  he  executed  the  second  mortgage  at  the  request 
of  his  elder  brother,  the  said  Richard  Foley,  jun.,  who 
represented  to  him  that  he  was  simply  releasing  to  the 
said  Richard  Foley  his  interest  in  the  west  half  of  lot  3 
devised  to  the  said  Richard  Foley  as  aforesaid,  and  the 
plaintiff  was  totally  unaware  that  the  said  indenture  was 
a  mortgage  or  any  deed  affecting  the  land  devised  to  him  as 
aforesaid:  that  he,  the  plaintiff,  was  under  twenty-one 
years  of  age  when  he  executed  both  the  said  mortgages, 
and  had  no  advice  or  assistance,  and  was  ignorant  of  his 
rights  in  the  premises  :  that  the  defendants  never  advanced 
any  money  whatever  as  consideration  for  the  first  mort- 
gage, but  the  same  was  without  consideration :  that  he,  the 
plaintiff,  received  no  benefit  from  the  second  mortgage  or 
from  the  money  secured  thereby:  that  as  soon  as  he  was 
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properly  advised  of  the  said  mortgages  and  of  his  rights  he 
repudiated  them,  and  notified  the  defendants  to  that  effect: 
that  the  registration  of  the  said  mortgages  formed  a  cloud 
on  his  title,  but  the  defendants  had  refused  to  execute 
releases  when  tendered,  and  were  threatening  to  alienate 
the  said  lands ;  and  the  plaintiff  prayed  that  the  defen- 
dants might  be  ordered  to  execute  such  releases  as  might 
be  necessary  to  remove  the  cloud  on  his,  the  plaintiff's, 
title  caused  by  such  mortgages,  and  deliver  them  up  to  be 
cancelled. 

By  their  statement  of  defence  the  defendants  said  the 
plaintiff  was  of  the  full  age  of  twenty-one  years  when  he 
executed  the  said  mortgage  of  February  20th,  1878;  but  if 
not,  yet  previously  to  and  at  the  time  of  the  execution  of 
the  said  mortgage  the  plaintiff,  well  knowing  that  the 
defendants  relied  on  his  statement,  represented  ^o  them 
that  he  was  of  full  age,  and  they  advanced  the  consideration 
of  the  said  mortgage  on  the  faith  of  such  representations, 
and  would  not  otherwise  have  done  so  :  that  since  the  date 
of  the  alleged  coming  of  age  of  the  plaintiff  he  acquiesced 
in  and  confirmed  the  said  mortgage :  that  the  said  mort- 
gage of  February  20th,  1878,  contained  a  covenant  to  the 
effect  that  in  the  event  of  the  money  thereby  advanced,  or 
any  part  thereof  being  applied  to  the  payment  of  any 
charge  or  incumbrance,  the  mortgagees  should  stand  in  the 
position  and  be  entitled  to  all  the  equities  of  the  person  or 
persons  so  paid  off;  the  proceeds  of  the  said  advance  were 
applied  in  paying  off  the  amount  due  the  Crown,  and  two 
mortgages  made  by  the  said  Richard  Foley,  sen.,  mentioned 
in  the  statement  of  claim,  on  the  lands  in  question  herein 
with  other  lands,  and  the  defendants  submitted  they  were 
entitled  to  a  lien  on  the  said  lands  to  the  extent  of  the 
charges  so  paid  off ;  that  the  said  mortgage  included  lands 
owned  by  the  plaintiff's  co-mortgagor  Mary  Foley,  other 
than  those  in  question  herein :  that  they  claimed  no 
interest  under  the  mortgage  of  October  9th,  1876,  and  on 
November  13th,  1877,  they  executed  a  discharge  thereof, 
and  delivered  it  to  the  plaintiff  and  his  co-mortgagor,  but 
6 — VOL.  IV  O.K. 
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the  said  mortgage  and  discharge  were  with  the  other  title 
deeds  returned  to  them,  the  defendants,  when  the  mortgage 
t»f  February  20th,  1878,  was  made,  and  that  they  had 
nlways  been  and  were  willing  to  deliver  up  the  said  mort- 
gage of  October  9th,  1876,  and  discharge. 

The  action  was  tried  at  the  sittings  of  this  Court,  at 
Walkerton,  on  November  7th,  1882,  before  Boyd,  C. 

The  plaintiff  on  his  examination,  which  was  put  in 
evidence  said :  I  am  not  aware  that  my  mother  got  a 
io%n  from  the  defendants  in  1878.  I  was  living  with  my 
mother  on  the  property  in  question  in  1876.  ♦  ♦  J 
knew  I  had  an  interest  in  the  east  half  three  and  west  half 
four,  under  my  father's  will.  *  *  I  only  (sic)  remember 
my  age  at  my  father's  death,  except  from  what  I  have  since 
been  told.  I  was  told  I  was  then  fourteen  years.  *  ♦ 
I  was  living  with  my  mother  in  1876.  *  *  I  acknow- 
ledge signature  to  mortgage  of  October,  1876,  to  be  mine. 
I  do  r  ot  remember  the  circumstances  of  the  signing  the 
mortgage  of  1876.  *  ♦  I  did  not  know  I  was  signing  a 
mortgage.  I  thought  I  was  signing  off  my  claim  to  west- 
half  lot  three  to  Richard  Foley.  Richard  told  me  that  at 
the  time.  ♦  ♦  I  did  not  think  it  strange.  ♦  *  I 
remember  signing  a  paper,  but  what  it  was  1  do  not  know 

•  *  The  signatures  to  mortgage  of  February,  1878,  are 
mine.  I  remember  signing  a  moiigage  in  my  own  house 
about  that  time.  My  two  sisters  Julia  and  Nellie  were 
present.    I  knew  it  was  a  mortgage,  the  $700  mortgage  (a.) 

*  *  I  signed  it  because  mother  wanted  the  money.  I 
suppose  I  was  about  twenty  at  that  time.  I  knew  I  was 
signing  away  my  interest  in  the  property,  and  I  was  will- 
ing. Mother  told  me  there  was  $1,300  on  the  place,  and 
she  wanted  to  pay  it  off.  Mother  and  I  lived  on  good 
terms.  She  did  get  me  to  sign  a  paper  1  did  not  know 
about  (the  first  mortgage.)  *  *  When  I  signed  the 
$700  was  the  first  time  I  knew  there  was  a  mortgage 

(a)  This  WM  a  mortgage  to  the  London  and  Ontario  InyestmentCompanjr 
for  1700,  executed  by  the  plaintiff  on  Januaiy  10th,  18S1. 
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against  the  place.  A  part  of  the  $700  was  read  over  to 
me,  the  amount  and  the  property.  *  *  I  never  asked 
her  what  was  going  to  be  done  about  the  $1,300  mortgage. 
I  remember  being  served  by  (sic)  a  notice  of  sale  by 
Mr.  Hay.  He  explained  to  him  (sic)  what  it  was.  I 
thought  it  was  the  company  who  had  the  $1,300  mortgage. 
I  was  served  on  the  road,  about  four  miles  from  property, 
at  EUengowan.  He  came  out  of  tavern.  I  told  him  I  did 
not  know  what  to  do  with  it.  I  did  not  tell  him  I  would 
pay  it.  I  said  I  would  like,  if  I  saw  a  way  of  paying  it : 
that  I  would  try  and  do  it.  I  knew  the  company  had 
threatened  to  take  proceedings  before  I  made  the  claim.  It 
was  in  consequence  of  the  threatened  proceedings  that  I 
came  to  see  my  solicitor.  I  did  not  know  whether  I  was 
liable  to  pay  or  not.  I  thought  I  might  be  liable  to 
pay  on  account  of  the  mortgage  I  signed.  It  occurred 
to  me  that  I  was  an  infant  when  mortgage  signed,  but 
it  did  not  occur  to  me  when  I  signed  mortgage.  *  * 
I  know  now  that  I  was  under  age  when  I  signed  mort- 
gages. I  did  not  know  my  own  age  when  papers  signed. 
I  learned  my  age  about  two  months  ago.  I  got  some  infor- 
mation before.  I  can't  say  for  sure  whether  I  knew  I  was 
not  of  age  when  I  saw  my  solicitors.  *  ♦  I  had  some 
information  before  then.  It  was  after  my  mother's  death. 
I  learned  from  neighbours ;  not  from  any  member  of  my 
family.  •  *  I  cannot  say  for  sure  the  date  of  my  birth. 
I  believe  I  came  of  age  in  March,  1881.  I  believe  I  came 
to  know  something  of  my  having  signed  a  mortgage  for 
$1,300  about  that  time.  This  is  the  first  mortgage.  I  did 
not  know  the  effect  of  it  then.  This  was  the  mortgage 
Richard  got  me  to  sign.  ♦  ♦  I  said  nothing  when  I 
learned  I  signed  first  mortgage.  It  was  from  my  mother 
I  learned  it,  and  I  signed  the  $700  mortgage  after  learn- 
ing that  fact.  I  was  not  willing  that  the  $1,300  mortgage 
should  be  charged  against  me.  *  *  When  I  went  to  see 
my  solicitors  I  thought  I  might  be  liable  on  the  $1,300 
mortgage  I  signed.  *  *  I  have  no  recollection  of  sign- 
ing more  than  two  papers.    *    *    The  mortgage  to  the 
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London  &  Ontario  Company  for  $700,  is  the  second  one  I 
refer  to.  The  signature  to  it  is  mine.  When  I  signed  the 
second  mortgage  my  mother  told  me  there  was  a  $1,300 
mortgage  on  the  property.  I  did  not  know  then  that  I 
had  signed  it.  I  first  learned  of  the  mortgage  for  $1,300 
was  signed  by  me  aboui|a  year  ago.  *  ♦  The  service  of 
the  notice  by  Hay  was  the  first  I  ever  learned  that  the 
company  threatened  to  take  proceedings." 

Nellie  Foley,  sister  of  the  plaintifl^,  gave  evidence  tis 
follows : 

Q.  You  remember  Patrick  speaking  of  a  mortgage  ? 
A.  Yes,  I  remember  about  him  speaking  of  a  mortgage; 
that  was  just  between  oui-selves,  mother  and  me  in  the 
house.    I  do  not  remember  what  he  said  (6). 

Mr.  Hay,  who  was  a  valuator  of  the  defendants'  company, 
gave  evidence  as  follows  : 

Q.  Do  you  remember  serving  the  plaintiff  with  a  paper 
for  the  company  a  short  time  ago  ?  A.  Yes.  Q.  What 
time  was  that  ?  A.  It  was  in  September  I  think  about  the 
23rd  of  September,  last.  Q.  Where  did  you  serve  him  ? 
A.  I  served  him  at  Ellengowan.  Q.  What  was  the  paper  ? 
A.  It  was  a  notice  about  the  arrears  on  his  mortgage,  the 
closing  of  his  mortgage.  Q.  That  is  the  one  in  question  ? 
A.  Yes.  Q.  Notice  of  sale  or  intention  to  sell  ?  A.  Yes. 
Q.  When  you  served  him  what  did  he  say  ?  A  Well,  he 
said  that  he  did  not  know  what  he  would  do  about  it,  that 
he  was  not  able  to  pay.  A.  Did  he  repudiate  the  mortgage 
at  all  to  you  ?  A.  After  he  walked  a  while  he  said  that 
it  was  too  bad,  that  he  was  not  of  age  when  that  was 
signed ;  well,  I  said  to  him  something  like  the  company 
could  not  help  it,  or  something,  "  Well,"  he  said,  "  it  was 
right  that  the  company  should  be  paid."  Q.  So  when 
speaking  to  you  he  knew  that  he  was  not  of  age  when  he 
signed  the  mortgage  ?    A.  Yes. 

The  remainder  of  the  facts  of  the  case,  and  the  evidence 
adduced,  sufficiently  appears  in  the  judgment  of  Boyd,  C. 

(6)  The  convereation  spoken  of  here  was  nUeged  to  have  taken  place 
some  five  years  before  the  commencemeut  of  this  action.  Rep. 
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David  Robertson,  for  the  plaintiff,  cited  Fisher  v.  Mow- 
brny,  8  East  330;  Keane  v.  Boycott,  2  H.  Bl.  511 ;  Ch-ace  v. 
Whitehead  J  Qr.h^l ;  Baylisv.  Dinely,3  M.&  S.477;  Regian 
V.  Lord,  12  Q.  B.  757 ;  MaHin  v.  Gale,  L.  R.  4  Ch.  D  428; 
Rowe  V.  Hopwood,  L.  R  4  Q.  B.  1 ;  McCord  v.  Osborne, 
L.  R.  1  C.  P.  D.  568;  Rawley  Rawley,  L.  R  1  Q.  B.  D.  460; 
Watson  V.  Dowser,  28  Or.  478 ;  Simpson's  Law  of  Infants, 
p.  13  ;  R  S.  O.,  c.  117. 

Z.  Lash,  Q.  C,  and  Leonard,  for  the  defendants,  cited 
Featherston  v.  McDoneU,  15  C.  P.  162;  Dolphin  v.  AyU 
tmrd,  L.  R  4  H.  L.  486 ;  Mclntyre  v.  Shaw,  12  Gr.  295  ; 
MilU  V.  Datn«.  9  C.  P.  610 ;  OilchrUt  v.  Ramsay,  27  U.  C. 
R  600 ;  Leary  v.  /Jo«6, 10  Gr.  346 ;  Re  Shaver,  3  Ch.  Ch. 
379 :  Clark  v.  Cobley,  2  Cox  173 ;  Pollock  on  Contracts,  3rd 
ed.,  55-63  ;  Dart  on  Vendors  and  Purchasers,  5th  ed.,  p.  26. 

November  22nd,  1882.  Boyd,  C. — I  am  very  decidedly 
of  opinion  that  the  plaintiff's  contention,  that  the  mortgage 
was  and  is  void  cannot  be  sustained.  The  i*ule  of  English 
law  was  laid  down  of  old  time,  by  Perkins,  (on  Conveyanc- 
ing, 15th  ed.,  sec  12),  that  deedr.  of  infants  which  take  effect 
by  delivery  are  only  voidable  not  void.  This  wa«  recognized 
as  the  correct  rule  by  Lord  Mansfield  in  Zovxh  v.  Parsons, 

3  Burr.  1804,  followed  by  Lord  Illdon  in          v.  Handcock, 

17  Ves.  383,  and  approved  of  by  Lord  St.  Leonards  in  AUen 
v.  AUen,  2  Dr.  &  War.  338.  So  also  held  in  this  country  in 
MiUs  V.  Davis,  9  C.  P.  510;  Featherston  \\McDonell,\5  0. 
P.  162,  and  McCopjdn  v.  McOuire,  34  U.  C.  R  157. 

It  was  urged  that  this  infant  could  only  be  regarded  as 
a  surety  for  his  mother  in  jointly  executing  with  her  the 
mortgage  in  question,  and  that  such  an  engagement  must 
be  of  necessity  prejudicial  to  the  infant,  and  therefore 
void  ab  initio.  I  am  not  sure  that  this  is  a  correct  test  to 
apply  in  modern  law,  assuming  the  contention  to  be  well- 
founded.  The  better  view  is  as  given  by  Lord  St.  Leonards  : 
If  an  infant  has  executed  a  deed  which  proves  to  be  in- 
jurious to  his  interests  it  is  voidable.  He  may  set  it  aside 
when  he  attains  his  full  age:"  Allen  v.  Allen,  2  Dr.  &  War. 
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The  mortgage  is  valid  till  he  does  some  act  to  repudiate 
it ;  and  the  next  question  is,  has  he  confirmed  it  or  repu- 
diated it  ?  The  dates  become  important.  According 
to  the  plaintiffs  statement  of  claim,  he  came  of  age  on 
March  16th,  1881.  On  September  7th,  1882,  his  solici- 
tors write  to  the  defendants,  demanding  a  release  of 
the  east  half  of  lot  3  and  west  half  of  lot  4  from  the 
operation  of  the  mortgage,  (though  it  would  appear  that 
he  did  not  see  them  personally  at  that  time) ;  and  on  the 
30th  of  that  month  this  action  is  begun,  claiming  the  same 
relief.  But  the  evidence  of  the  plaintiff's  own  witnesses 
establishes  that  he  was  bom  on  April  19th,  1859,  and 
so  would  be  of  age  in  April,  1880,  eleven  months  earlier 
than  his  pleading  admits.  The  first  act  towards  disaffir- 
mance is  the  letter  of  September  7th,  which  coupled  with 
the  issue  of  the  writ  would  be  of  sufficient  solemnity  to 
annul  the  mortgage,  if  he  had  not  previously  ratified  it. 
The  defendants  rely  upon  the  lapse  of  time,  from  April 
19th,  1880,  to  September  7th,  1882;  and  also  upon  the 
action  of  the  plaintiff  in  executing  a  mortgage  on  this  and 
other  land  to  the  London  and  Ontario  Investment  Com- 
pany for  $700,  in  order  to  pay  off  part  of  the  defend- 
ants' mortgage.  This  was  on  January  10th,  1881,  and 
it  appears  to  have  been  registered,  but  no  money  was 
advanced  thereon,  and  it  has  since  been  discharged.  He 
was  at  that  time  told  by  his  mother  that  he  had  signed  the 
$1 ,300  mortgage,  and  he  was  then  of  age.  His  sister  also  in 
her  evidence  refers  to  a  conversation  some  five  years  ago, 
in  which  he  and  his  mother  were  speaking  of  a  mortgage. 
The  defendants  also  rely  upon  what  occurred  in  a  conver- 
sation with  Mr.  Hay,  their  valuator,  who  served  a  notice 
of  sale  under  the  mortgage  on  the  plaintiff,  on  Septem- 
ber 23rd,  1882.  The  plaintiff  said,  when  served,  that 
he  did  not  know  what  he  would  do,  that  he  was  not  able 
to  pay.  He  said  afterwards,  that  it  was  too  bad,  that  he 
was  not  of  age  when  the  mortgage  was  signed.  Hay  said 
the  company  could,  not  help  that,  and  his  reply  was,  it  was 
right  the  company  should  be  paid.    In  the  plaintiff's  ex- 
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amination  he  admits  saying  to  Hay  that  he  would  h'ke  to 
pay  it  if  he  saw  a  way  to  pay  it,  and  that  he  would  try 
to  do  it.    He  thinks  this  was  before  he  set  up  his  present 
claim.    He  also  says,    I  thought  I  might  be  liable  to  pay 
on  accoimt  of  the  mortgage  I  had  signed.    It  did  occur  to 
me  before  I  signed  the  mortgage  that  I  was  an  infant."  To 
obviate  the  effect  of  this  conduct  the  plaintiff  s  counsel 
Digged  that  the  plaintiff  was  not  aware  of  his  age,  or  of 
his  interest  under  the  will  till  the  last  two  months.  But 
I  find  from  his  examination  (which  is  in  evidence)  that  he 
knew  in  1876  that  he  had  an  interest  in  the  lands  in  dispute, 
under  his  father's  will ;  and  his  ignorance  of  his  own  age 
(if  it  be  the  fact)  cannot  help  him  much,  as  he  admits 
tAiBt  he  was  told  he  was  fourteen  at  his  father's  death 
^hich  would  make  him  of  age  in  December,  1880,  and  he 
^ould  still  be  inactive  for  a  period  of  one  year  and  eight 
nonihs  on  his  own  shewing,  although  in  truth  there  was 
moquiesoence  for  eight  months  longer.    The  plaintiff's  own 
cuimissions  establish  that  he  knew  of  signing  the  mortgage 
in  question,  of  his  being  then  an  infant,  of  his  rights 
under  his  father's  will,  and  of  his  being  of  age ;  all  these 
details  he  knew  when  he  signed  the  $700  mortgage  in 
January^  1881.  The  effect  of  his  signing  that  was  a  recog- 
nition of  his  liability  on  the  defendants'  mortgage  :  Davies 
V.  Davies,  L.  R.  9,  Eq.  468  ;  as  were  also  his  conversation 
with  and  his  admissions  to  Mr.  Hay.  He  said  in  substance 
that  he  would  pay  it  if  he  was  able.    His  ability  consists 
in  the  fact  that  he  is  the  owner  of  the  land  out  of  which 
it  can  be  paid. 

It  would  be  unfair  to  allow  the  plaintiff  to  escape 
OQ  the  pretence  that  he  was  not  aware  of  his  privilege 
to  avoid  the  obligation  when  he  thus  promised.  It  must 
be  taken  that  on  arriving  at  age  he  was  clothed  with 
fall  legal  capacity,  with  ail  its  incidents,  and  as  an 
adult  he  has  no  special  protection  on  the  ground  of  being 
ignorant  of  the  law.  In  Stevenfis  v.  Lynch,  12  Ejist  38,  an 
adult  endeavoured  to  get  rid  of  a  promise  to  pay  a  note 
on  which  he  was  discharged,  because  it  was  made  when 
7 — ^VOL.  IV  O.K. 
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he  was  under  a  mistaken  belief  that  he  was  still  liable* 
But  the  Court  held  that  the  defendant  had  made  the  pro- 
mise with  a  full  knowledge  of  all  the  circumstances,  and 
could  not  defend  himself  because  of  his  ignorance  of  the 
law  when  he  made  the  promise.  In  the  old  anonymous 
case,  in  4  Leon.  4,  an  infant  had  made  a  lease  for  years, 
and  having  at  full  age  said  to  the  lessee,  *'  God  give  you 
joy  of  it,"  it  was  holden  by  Meade,  J.,  a  good  confirma- 
tion of  the  lease,  because  of  that  being  a  usual  compli- 
ment to  express  assent  and  approbation  of  what  is  done. 

The  company  was  misled  as  to  the  plaintiff  s  age  by  the 
statements  and  certificates  of  his  mother  and  brothei-s, 
and  supposed  him  to  be  of  full  age  before  the  mortgage 
was  signed.  He  knowing  the  contrary,  in  January,  1881, 
remains  inactive,  and  thereby  prejudices  the  defendants  in 
two  ways  :  First,  the  interest  is  accruing  due  and  lessen- 
ing the  company's  security  upon  the  lands ;  and,  secondly, 
the  death  of  the  mother  before  he  seeks  to  repudiate, 
deprives  the  company  of  their  right  to  sell  her  estate  in 
the  two  pieces  of  land  which  the  plaintiff'  claims.  Now 
it  is  reasonable  that  acts  of  much  less  moment  and  signifi- 
cance than  are  required  to  avoid  the  conveyance  of  a 
minor  will  be  sufficient  evidence  of  its  ratification- 
Because  by  the  voidable  instrument  the  estate  passes  at 
the  time  of  its  execution,  and  the  subsequent  assent  of 
the  infant  does  not  impart  anything  to  it  which  it  had 
not  before.  The  ratification  is  just  the  consent  of  the 
person  when  of  full  age  "  Expressing  to  the  effect,  that 
he  is  willing  to  affirm  the  deed,  and  treat  it  as  valid."  (See 
per  Martin,  B.,  in  Mawson  v.  Blane,  10  Ex.  212.  This 
assent  however  expressed, whether  by  word  or  act,  hy  action 
or  inaction,  takes  from  the  contract  its  quality  of  void- 
ableness;  and  in  the  present  case  I  find  evidence  of  assent 
both  by  speech  and  conduct  prior  to  the  bringing  of  this 
action,  which  disentitles  him  to  claim  the  privilege  of  dis- 
affirmance. 

After  a  somewhat  careful  search  into  the  authorities,  I 
think  the  law  is  correctly  and  concisely  stated  in  Simpson's 
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Law  of  Infants,  page  71.  His  conclusion  is:  "In  cases  where 
an  act  has  actually  been  performed,  as  where  a  conveyance 
passing  an  estate  has  been  executed  by  an  infant,  or  in 
■ctLses  of  continuing  contract  or  representation,  as  when 
he  holds  himself  out  as  a  partner,  he  must  do  some 
distinct  act  in  avoidance  at  or  soon  aft^r  twenty-one,  or 
he  will  be  held  bound  by  acquiescence." 

Many  cases  may  be  cited  in  which  much  less  delay  than 
is  found  here  has  precluded  the  party  from  getting  relief. 
Here  the  time  of  inaction  is  two  years  and  five  months. 
Thus  in  MitcheWa  Case,  L.  R.  9  Eq.  363,  the  delay  was 
two  years ;  in  Ehhett'a  Case,  L.  R.  5  Ch.  302,  fourteen 
months ;  in  Doe  dem.  Bromfield  v.  Smithy  2  T.  R.  436,  one 
year;  in  Lumsden's  Case,  L.  R.  4  Ch.  31,  six  months; 
in  Hdmes  v.  Blogg,  8  Taunt,  35,  S,  C.  1  Moo.  466,  four 
months;  and  in  Askton  v.  MxtDougall  5  Bea.  56,  less 
than  two  months.  All  these  were  cases  where  it  was  held 
that  the  infant  affirmed  by  implication,  because  of  not 
disaffirming  within  a  reasonable  time.  Richards,  C.  J.,  in 
Featherston  v.  McDonell,  15  C.  P.  166.  thought  the  limit 
of  four  months,  referred  to  in  the  case  in  8  Taunt,  might 
well  apply  as  a  time  limit  of  general  application  in  cases  of 
infancy. 

Had  I  not  come  to  the  conclusion  that  the  plaintiff  en- 
tirely fidls,  I  should  unquestionably  have  given  the  de- 
fendants liens  upon  the  land  for  the  money  in  the  nature 
of  salvage  paid  by  them  to  the  Crown  and  the  prior  mort- 
gagees. It  would  be  grossly  inequitable  to  give  effect  to 
the  infEtnt's  disaffirmance  unless  upon  the  terms  of  requiring 
him  to  restore  to  the  other  party,  as  far  as  possible,  what 
of  benefit  he  obtained  during  infancy.  A  late  case  in 
New  York  on  all  fours  with  this  (save  that  the  disaffir- 
mation  was  held  in  time),  puts  the  mortgagees'  claim  to 
equitable  subrogation  in  a  very  clear  and  satisfactory  light'* 
JSnelling  v.  McIrUyre,  6  Abb.  New  C.  469  (1879). 

But  for  the  reasons  already  given  I  think  that  the  plain- 
tiff's action  should  be  dismissed,  with  costs ;  no  cross-relief 
•Iseing  claimed. 
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The  plain  tiff  moved  by  way  of  appeal  to  the  pi  visional 
Court,  and  the  motion  was  argued  on  February  23rd,  1883,. 
before  Boyd,  C,  Proudfoot,  J.,  and  Ferguson,  J. 

G,  Mo88,  Q.  C,  for  the  motion.  The  mortgage  in  question 
was  not  necessary  for  the  benefit  of  the  plaintiff  in  any  sense 
of  the  word,  for  if  the  provisions  of  the  will  had  been  pro- 
perly complied  with,  he  would  have  got  his  land  free  from 
all  charges.  But  the  executors  committed  a  breach  of 
trust,  and  paid  to  the  widow  what  should  have  been 
applied  on  the  mortgages  on  the  plaintifi's  land.  The 
defendant  knew  of  this  breach  of  trust,  and  cannot  com- 
plain. The  very  highest  position  the  plaintiff  occupied 
when  he  executed  this  mortgage,  was  that  of  surety  for  his 
mother  ;  he  was  not  beneficially  interested.  But  Patrick 
is  not  only  paying  off  his  own  share,  but  Richard's,  if  this 
mortgage  is  to  stand  good  on  Patrick's  estate.  The  plain- 
tiff then  having,  when  an  infant,  signed  a  mortgage  clearly 
to  his  prejudice,  the  instrument  is  void.  The  general  rule 
is,  that  transactions  for  an  infant's  benefit  are  voidable,  those 
to  his  prejudice  are  void.  I  refer  to  Chandler  v.  McKinney, 
6  Mich.  217.  [Boyd,  C.  The  American  cases  no  doubt,  if 
they  apply  here,  prove  your  case ;  for  they  hold  an  infant 
has  the  full  term  of  the  Statute  of  Limitations.]  Yes.  I 
refer  also  to  Tyler  on  Infancy  and  Coverture,  Ch.  2 — Ch.  4, 
pp.  42-73,  where  American  authorities  are  all  collected. 
No  doubt  they  have  gone  further  than  the  English,  but 
both  agree  that  acts  not  for  the  benefit  of  the  infSant  must 
be  held  to  be  void,  not  merely  voidable.  No  doubt  as  to 
deeds,  where  it  has  teen  carried  into  effect  by  the  entry  of 
the  grantee,  the  estate  passes :  Zouch  v.  Parsons^  3  Burr. 
1804.  Bnt  the  distinction  is  between  cases  where  posses- 
sion is  taken  under  the  deed,  and  where  there  has  been  na 
possession.  If  the  grantee  goes  into  possession  to  hold  the 
deed  void  would  be  to  make  him  a  trespasser,  which  would 
be  obviously  unjust.  But  here  the  plaintiff  never  had  pos- 
session, and  the  mortgage  was  an  instrument  which  could 
never  take  effect  for  his  benefit  in  any  sense.    In  Orace  v. 
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Whitehead,  7  Gr.  591,  at  any  rate,  an  infant's  mortgage 
was  held  void.    [Boyd,  C. — That  was  over-ruled.] 

[W.  CasseU— By  ailchrist  v.  Ramsey,  27  U.  C.  R.  500.] 
Moss,  Q.  C. — GHZchrist  v.  Ramsey,  cannot  be  said  to 
over-rule  Grace  v.  Whitehead  ;  it  is  distinguishable.  T 
also  refer  to  Overton  v.  Banister,  3  Ha.  503;  Simp- 
son*s  Law  of  Infants,  p.  8.  But  even  if  the  mortgage  was 
only  voidable  the  plaintiff  did  avoid  it,  Commencing  this 
action  would  alone  have  been  a  sufficient  disaffirmance ;  but 
on  September  7th,  1882,  the  solicitor  of  the  plaintiff  wrote 
to  the  defendants'  solicitors  asking  them  to  deliver  up  the 
mortgage.  These  facts  alone  would  throw  the  onus  on  the 
defendants  to  prove  ratification.  The  acquiescence  in  order 
to  bind  must  be  with  a  knowledge  of  all  the  facts,  and  of 
the  protection  the  law  affords  to  the  infant.  Acquiescence 
implies  knowledge.  [Ferguson,  J. — Would  proof  of  know- 
ledge of  the  law  be  requirt?d  after  twenty-one  ?  Is  know- 
ledge of  the  law  imputed  whenjhe  knows  all  the  facts  ?] 
The  Courts  have  modified  the  doctrine  of  imputing  know- 
ledge of  law.  The  distinction  is^taken  between  knowledge 
of  the  general  law,  and  knowledge  of  the  particular  rights 
of  the  parties.  The  general  rule  in  regard  to  this  is  to  be 
found  in  Simpson  on  Infants,  p.  65.  Then  there  are  the 
cases  of  Harris  v.  Wall,  1  Ex.  122  ;  Rowe  v.  Hopwood,  L, 
R.  4  Q.  B.  1.  It  must  be  shewn  that  an  infant  is  fully  aware 
of  all  his  rights,  before  you  can  fix  him  with  acquiescence 
and  ratification.  Rowe  v.  Hopwood,  supi*a,  shews  there 
was  no  acknowledgment  or  ratification  here.  The  conver- 
sation with  Mr.  Ha3%  in  September,  1882,  could  not  be  held 
a  ratification,  after  the  preceding  solemn  act  of  disafiirm- 
ance.  See  Baylis  v.  Dineley,  3  M.  &  S.  476,  as  to  the 
proof  necessary  to  bind  an  infant.  Then  time  could  not 
operate  against  the  plaintiff  until  he  came  of  age.  Acquies- 
-cence  could  not  possibly  be  held  to  arise  until  then.  [Boyd, 
C — But  if  he  had  acknowledged  the  proceeding  when 
imder  age,  a  much  shorter  delay  in  disaffirming  after  age 
would  suffice  to  bar  him.]  But  delay  in  order  to  be  counted 
^against  the  party  must  be  such  delay  as  operates  in 
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some  prejudicial  manner  against  the  party  affected. 
Here  the  company  were  not  injured  at  all:  Downes  v- 
JenningSj  32  Beav.  290.  I  may  refer,  also,  as  to  this  to  a 
large  class  of  cases  in  which  infants  have  been  sought  to  be 
made  contributories  to  companies :  Re  Alexandra  Park 
Co.,  Hart's  Case,  L.  R  6  Eq.  572 ;  Re  Commercial  Bank 
Coiyaration  of  India  and  the  East,  Wilson's  Case,  L.  R.  8 
Eq.  240 ;  Re  Mexican  and  South  American  Co.,  SewelVs 
Case,  L.  R.  2  Ch.  387 ;  Re  Contract  Corporation,  Bakei^'s 
Case,  L.  R.  7  Ch.  115;  Re  The  Financial  Corporation, 
Sassoons  Case,  20  L.  T.  N.  S.  161,  S.  C.  in  App.  ib.  p.  424 ; 
Re  Bamed's  Banking  Co.,  Delmar's  Case,  17  W.  R.  21. 
These  all  shew  the  delay  must  be  to  the  prejudice  of  the 
other  parties,  or  it  does  not  count.  The  delay  here  did 
no  harm  to  anyone.  [Boyd,  C. — Then  no  matter  the  length 
of  delay,if  it  be  merely  delay,and  there  is  no  harm  done,and 
no  act  of  affirmance,  it  does  not  count.  This  is  no  doubt 
the  effect  of  the  American  cases ;  but  not,  I  think,  of  the 
English.] 

W.  Cassels,  for  the  company.  The  maintenance  of  the 
infant  after  the  mother's  death  must  be  taken  into  con- 
sideration. Then  it  is  not  true  to  say  Richard's  share 
was  charged  by  the  will.  The  plaintiff  admits  his  signature 
to  the  mortgage,  at  the  date  of  which  he  was  nineteen 
years  old,  though  he  denies  any  recollection  of  it.  Surely 
under  these  circumstances  the  Court  must  assume  he  did 
know  of  it.  The  evidence  shews  the  mother  and  brother 
acted  as  agents  for  the  plaintiff  in  getting  this  loan.  The 
Court  will  not  allow  an  infant  to  disaffirm  so  as  to  commit 
a  fraud :  Re  Shaver  3  Ch.  Ch.  R.  379 ;  Leary  v.  Rose, 
10  Gr.  346.  Here  the  plaintiff  executed  the  mortgage,  in 
which  he  covenanted  that  he  had  a  right  to  convey.  I 
contend  the  plaintiff,  here  was  bound  by  the  representa- 
tions of  his  agents,  his  mother  and  brother.  In  Gh^ace  v. 
Whitehead,  7  Gr.  531,  the  question  was  not  up  at  all.  This 
case  is  discussed  in  Featherston  v.  McDonelL  15  CP.  168. 
The  law  is,  the  mortgage  is  operative  from  the  start,  but 
liable  to  be  disaffirmed  within  a  limited  time.    In  one  case 
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in  Elngland  four  months  is  laid  down  as  the  proper  limit : 
Holmea  v.  Blogg,  8  Taunt.  35 ;  and  so  in  America,  the  same 
Kmit  is  adopted :  Kline  v.  Beebe,  6  Conn.  494,    The  law  is 
laid  down  in  OUchtnst  v.  Ramsay,  27  U.  C.  R.  500  ;  Kent* a 
Com.  1 2th  ed.  vol.  2,p.  289 ;  EweWs  Leading  Cases,  p.  1 3 ;  Kline 
V.  Beebe,  6  Conn.  494.  In  a  case  where  whether  a  proceeding 
becomes  operative  or  inoperative  depends  on  affirmance,  it 
may  require  a  long  period  to  imply  ratification  ;  but  it  is 
otherwise  when  the  instrument  is  ab  initio  operative.  Then 
there  is  the  case  of  The  Eagle  Fire  Co.  v.  Lent,  1  Edw.  Ch. 
(N.Y.)  801,  which  has  an  important  bearing  on  this  case. 
Merchants'  Fire  Ins,  Co.  v.  Grant,  2  Edw.  (Chy.)  544,  and 
Palmer  v.  Miller,  25  Barb.  (N.  Y.)  399  shew  that  in  the 
States  as  well  as  in  England  and  here  the  mortgage  is  oper- 
ative till  disaffirmed.    Here  the  infant  should  have  come 
forward  and  oflFered  toput  us  back  in  the  position  we  were 
in  before ;  he  should  have  come  forward  and  repaid  our 
money  ;  to  keep  the  money  amounts  to  affirmation.   I  refer 
also  to  Davies  v.  Davies,  L.  R.  9  Eq.  468;  Re  BUikely 
Ordnance    Co.,  Lumsden's  Case,  L.  R.  4  Ch.   SI ;  Re 
Constantinople  cmd  Alexandria  Hotel  Co.,  Ebbetfs  Case, 
L.  R  5  Ch.  302.  As  regards  the  evidence,  the  position  is, 
that  when  the  plaintiff  executed  the  second  mortgage  he 
knew  of  the  first  mortgage,  and  he  knew  he  was  executing 
with  the  view  of  paying  off*  the  first  mortgage.  Ratification 
is,  that  the  infant  has  done  something  which  shews  he 
intended  to  affirm,  and  does  not  need  communication.  We 
were  injured  by  the  plaintiff's  delay  and  laches.  Our 
remedy  against  the  mother  and  brother  for  a  fraud,  if  it 
is  a  fraud,  is  gone  after  their  death.    I  submit  the  judg- 
ment  is  clearly  right.    It  turns  really  on  one  point,  viz. : 
whether  the  mortgage  was  void  or  only  voidable.    I  may 
refer  also  to   White  v.  Cox,  L.  R.  2  Ch.  D.  387 ;  Re 
Norwegian  Charcoal  Iron  Co.,  Mitchell's  Case,   L.  R.  9 
Eq.  363. 

Leonard,  on  same  side.  Many  distinctions  have  been 
taken  about  infant's  contracts,  amongst  them  the  one  we 
depend  on,  viz.:  that  deeds  are  voidable  and  not  void. 
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The  tendency  of  modern  decisions  is,  to  hold  contracts  of 
infants  voidable  and  not  void.  Pollock  on  Cont.,  3rd  Ed. 
p.  55, 61,  collects  the  cases.  Besides  the  cases  referred  to  by 
my  learned  leader,  I  refer  to  North  Western  R  W.  Co.  v. 
McMichael,  5  Ex.  114,  and  cases  there  cited,  shewing 
that  acquiescence  may  amount  to  ratification  in  such 
cases  as  this,  even  though  the  contract  be  not  for  the 
infant's  benefit.  In  any  case  we  would  be  entitled  to 
a  lien  for  the  amount  we  advanced  in  paying  off 
mortgages. 

C.  Mo88,  Q.  C,  in  reply.  The  will  is  not  as  counsel  for 
the  defendants  represent  it.  On  this  will  the  wife  had  the 
fund  in  her  hands  impressed  with  the  trust  to  pay  off  these 
mortgages.  Patrick  M'as  nearly  15  years  of  age  at  his 
father  s  death,  old  enough  to  work  on  the  farm,  as  the 
evidence  shews  he  did.  The  covenant  in  the  mortgage 
cannot  be  said  to  be  a  representation  as  contended.  It  is  ex- 
tending the  doctrine  of  representation  further  than  it  has 
CAer  been  carried.  There  must  be  direct  representation  by 
the  infant  in  answer  to  some  question  put  to  him.  This  ques- 
tion was  discussed  in  Re  Jones,  L.  R.  18  Ch.  Div.  109. 
Here  there  was  no  communication  between  these  parties  in 
this  matter.  None  of  the  money  paid  by  the  company  was 
paid  to  the  plaintiff.  It  was  paid  to  the  mother,  Mary 
Foley.  The  plaintiff  is  ignored  by  the  company.  It  is  absurd 
to  say  his  mother  and  brother  were  his  agents.  The  Com- 
pany advanced  the  money  which  they  say  they  applied  for 
the  benefit  of  the  plaintiff,  with  full  knowledge  that  the 
directions  of  the  will  were  being  departed  from,and  for  the 
benefit  of  the  widow.  The  doctrine  of  salvage  depends  on 
persons  being  compelled  in  good  faith  to  pay  off  charges 
which  would  otherwise  have  been  enforced  upon  the  plain- 
tiff. The  case  of  Watson  v.  Dowser,  28  Gr.  478,  and 
Imperial  Loan  and  Investment  Co.  v.  0' Sullivan,  8  P.  R 
162,  shew  that  where  a  party  assumes  a  position  such  as 
the  company  did  here,  he  cannot  claim  to  stand  in  the 
position  of  the  party  whom  he  has  paid  off. 
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June  11th,  1883.  Pboudfoot,  J. — I  think  the  rule  may 
now  be  considered  as  well  established  that  the  deed  of  an 
infant  is  not  void,  but  voidable,  on  his  attaining  his  ma- 
jority, if  it  prove  to  be  injurious  to  his  interest.  WTien 
sued  upon  a  deed  made  during  infancy  the  defendant  can- 
xiot  plead  non  est  factum,  he  must  specially  plead  his 
Infancy.  The  rule  was  different  in  regard  to  married 
^omen  under  the  former  law,  her  deed  was  void,  and  she 
pleaded  non  eat  factum. 

Being  voidable  he  might  disaffirm  or  confirm  it  on  at- 
'taining  majority.    How  this  is  to  be  proved,  and  within 
"what  time  the  option  may  be  exercised,  have  long  been 
subjects  of  controversy.    There  may  be  a  distinction  be- 
tween the  nature  of  the  acts  necessary  to  avoid  an  infant's 
deed,  and  of  those  that  are  sufficient  to  confirm  it ;  acts 
insufficient  to  avoid  may  amount  to  an  affirmance.    In  the 
English  cases  very  slight  circiunstances  have  been  held 
sufficient  to  establish  an  approval  of  the  deed.  Acquies- 
cense  or  simply  lying  by  without  doing  anything  to  show 
disapproval  for  an  unreasonable  time,  has  been  held  suffici- 
ent confirmation.    In  some  of  the  American  courts  simple 
acquiescense  does  not  seem  to  be  considered  enough,  until 
^he  lapse  of  as  long  a  time  as  would  bar  a  claimant  under 
^e  Statute  of  Limitations.    But  in  conjunction  with  other 
^circumstances  an  equity  may  arise  to  establish  ratification, 
-^s,  for  instance,  lying  by  four  years  while  improvements 
"^-ere  being  made  on  the  property:  Drake  v.  Ramsay,  o  Ohio 
^52  ;  Wallace  v.  Lewis,  4  Harr.  (Del.)  75  ;  IrviTie  v.  Irvine, 
^  Wall.  617,  627.    While  others  of  these  Courts  hold  that 
^:^e  must  avoid  his  deed,  if  at  all,  within  a  reasonable  time 
"^^Jter  attaining  his  majority :  Hartmxin  v.  Kendall,  4  Ind. 
^■^03 ;  Kline  v.  Beehe,  6  Conn.  494.    There  would  therefore 
^^^ppear  to  be  no  common  coneensue  of  opinion  among  the 
^^Lmerican  Judges  to  induce  us,  were  we  at  liberty  to  do  so, 
"%io  vary  from  the  rule  to  be  deduced  from  our  own  or  the 
IKnglish  cases,  and  these  establish  that  the  infant  is  bound 
expressly  to  repudiate  his  contracts  within  a  reasonable 
'taxne  after  arriving  at  majority,  and  that  if  he  neglect  so  to 
8 — ^VOL.  rv  o.B. 
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do  his  silence  will  amount  to  an  affirmance :  Holmes  v. 
Blogg,  8  Taunt.  35 ;  Dublin  and  Wicklow  R,  W,  Co.  v. 
Blacky  8  Exch.  181,  and  other  cases  cited  in  Simpson's 
Law  of  Infants,  48;  Featherstorv  v.  McDonell,  15  U.  C.  C. 
?.  162. 

The  lapse  of  time  in  the  present  case  seems  to  me  un- 
reasonable, and  that  the  defendant  must  be  taken  to  have 
ratified  his  deed. 

But  there  was  not  only  the  tacit  ratification  from  acqui- 
escence, but  the  evidence  seems  also  to  have  established  an 
express  acknowledgment  of.  liability  after  attaining  ma- 
jority, and  an  opinion  expressed  that  the  plaintiff's  claim 
ought  to  be  paid. 

Were  it  necessary  to  decide  whether  the  defendants 
should  prove  that  the  plaintiff  was  aware  of  his  rights 
and  of  his  exemption  from  liability,  1  would  be  inclined 
to  hold  that  such  knowledge  should  be  presumed :  Tuft  v. 
Sergeant,  18  Barb.  (N.  Y.)  320;  Morse  v.  Wheeler,  4  Allen 
(Mass.)  570.  But  I  think  the  evidence  in  this  case  shows 
that  the  plaintifi  was  aware  that  infancy  might  be  a  defence. 

The  cases  Mr.  Moss  referred  to  to  shew  that  the  delay 
must  be  accompanied  by  injury  to  the  defendants.  Harts 
Case.  L.  R.  6  Eq.  572;  Wilson's  Case,  L.  R.  8  Eq.  240; 
ShewelVs  Case,  L.  R.  2  Ch.  387 ;  Baker's  Case,  L.  R.  7  Ch. 
]15;  Sassoon's  Case,  20  L.  T.  N.  S.  161,  424;  Delmar'a 
Case,  17  W.  R.  21,  seem  all  to  have  turned  upon  the  dis- 
tinction between  an  infant  shareholder  and  an  infant 
contributory.  In  the  latter  case  the  delay  must  be  accom- 
panied by  loss,  not  in  the  former. 

But  here  there  was  a  prejudice  and  injury  accrued  to 
the  defendants  from  the  delay. 

I  think  the  decree  should  be  affirmed. 

Ferguson,  J. — I  am  also  of  the  opinion  that  the  judg- 
ment of  the  Chancellor  should  be  affirmed.  I  have 
examined  the  case  upon  the  evidence  and  the  authorities 
with  all  the  care  and  attention  that  I  have  been  able  to 
bestow  upon  it,  and  I  am  entirely  satisfied  that  the  mort- 
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gage  in  question  made  by  the  plaintiff,  while  an  infant, 
was  voidable  only,  and  not  void,  and  was  perfectly  good 
until  some  act  done  to  repudiate  it.    It  has  been  laid  down, 
and,  so  far  as  I  have  been  able  to  discover,  in  accordance 
with  the  authorities,  that  when  a  conveyance  passing  an 
estate  has  been  executed  by  an  infant,  he  must,  in  order  to 
repudiate  it,  do  some  distinct  act  in  avoidance  of  it  at  or 
ftsoon  after  he  attains  twenty-one,  or  he  will  be  bound  by 
luis  acquiescence.    It  is  not  shewn  that  the  plaintiff  here 
did  any  such  act  for  a  period  of  between  two  and  three 
years  after  he  attained  iiiajority,  when  a  letter  was  written 
Tdj  his  solicitors  and  suit  brought;  and  much  shorter  periods 
'fchan  this  have  been  considered  sufficient  to  bind.    But  I 
^hink  the  plaintiff,  instead  of  avoiding  or  seeking  to  avoid 
^t^e  mortgage,  ratified  it  after  he  was  twenty-one  years  old, 
And  before  he  did  any  act  in  avoidance  of  it.    When  he 
executed  the  mortgage  for  $700  in  January,  1881,  he  was 
of  full  age,  and  he  knew  this.  He  knew  that  he  had  signed 
"the  mortgage  in  question  when  he  was  a  minor,  and  I  think 
"the  evidence  shews  tha,t  when  he  executed  the  mortgage  in 
January,  1881,  he  was  really  cognizant  of  all  the  material 
iacts,  and  the  authorities  seem  to  me  to  shew  that  his  exe- 
cuting this  under  the  circumstances  existing  and  known  to 
liim,  and  with  the  object  of  paying  in  part  the  mortgage  in 
question,  was  a  recognition  of  his  liability  on  this  mortgage 
(the  one  in  question).    Then  his  conversation  with,  and  his 
statements  made  to  Hay  were  quite  the  contraiy  of  repudi- 
ation and  an  admission  and  acknowledgment  of  liability,  I 
think.  These  certainly  were  not  less  than  a  statement  that 
he  was  willing  to  affirm  the  deed,  and  treat  it  as  valid,  and 
this  appears  to  be  all  that  is  necessary  to  ratification.  On 
tliis  subject  of  ratification  I  have  consulted  a  great  many 
authorities,  and  am  unable  to  arrive  at  any  conclusion  but 
tbe  one  that  I  have  stated,  or  to  form  any  opinion  but  that 
the  judgment  should  be  affirmed. 

Judgment  affirmed,  vriih  costs. 

A.  H.  F.  L. 
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[QUEEN'S  BENCH  DIVISION.] 

Hyxes  et  al  V.  Fisher  et  al. 

MaMier  and  senxuU — iHtimidalion  of  mrwud — Imjumetiom — SvpprtMtkm  of 
JaeU  on  motion  ex  parte  for  injunc^n — Du^ohing  injumetiam  on 
motion  to  eomiinme. 

On  a  motion  to  coDtinae  an  injonctioD  the  defendant  maj  bring  forward 
such  facts  as  he  might  if  he  were  moving  to  dissolre  the  iojanctioiif 
and  maj  shew  suppression  of  facts  bj  the  plaintiff  as  a  ground  for 
dissolring  it,  and  maj  thereupon  move  to  dissolve  it. 

The  plaintiffs  indiTidoallj  were  members  of  the  Ifaster  Plasterers' 
Association  and  the  defendants  individnallj  were  members  of  the 
Operative  Plasterers'  Association.  The  plaintiffs  did  not  bj  their  writ 
state  m  what  character  the?  sued ;  bot  bj  their  affidavits  Sled  pro- 
fessed to  represent  their  association,  and  joined  the  defendants  as 
representing  the  operative  association.  Some  of  the  defendants  bj 
threats,  intimidation,  and  violence,  prevented  one  roan,  who  had  con- 
tracted to  work  for  one  of  the  plaintiffs,  from  fulfilling  his  contract, 
and  induced  him  to  leave  Toronto,  where  he  had  been  hired  to  work, 
wherebj  his  master  suffered  injury  to  his  business. 

Held  that  this  entitled  the  master  to  an  injunction  restraining  these 
defendants  from  so  interfering  with  his  servants. 

It  appeared  that  previous  to  the  intimidation  fonr  workmen  had  stmck 
work  with  one  W.,  a  member  of  the  plaintiffs'  association,  because  W. 
had  refused  to  paj  one  of  his  workmen  the  wages  demanded  for  him 
bj  them.  Thereupon  the  plaintiffs'  association  passed  a  resolation 
imposing  a  fine  on  anj  of  its  members  who  should  emploj  the  foar 
striking  workmen,  and  communicated  this  to  the  defendants'  associa- 
tion. The  latter  demanded  the  rescission  of  the  resolution,  and 
notified  the  plaintiffs'  association  that  in  default  the  workmen  would 
strike.  The  resolution  was  not  rescinded  and  the  workmen  struck. 
The  intimidation  complained  of  by  the  plaintiffs  followed  as  a  con- 
sequence. 

Held  that  the  defendants,  by  shewing  the  fact  of  the  resolution  of  the 
plaintiff s'  association,  which  the  plaintiffs  had  not  divulged  on  their 
motion  eJP  parte  for  the  injunction,  which  they  now  moved  to  con- 
tinue, were  entitled  to  have  the  injunction  dissolved. 

Heldf  also,  upon  the  merits,  that  the  plaintiffs  were  not  entitled  to  the 
injunction  on  account  of  their  resolution. 

On  the  9th  November,  1883,  the  plaintiffs  issued  a  writ 
of  summons  against  the  defendants.  The  writ  was  endor- 
sed stating  the  plaintiffs'  claim  to  be  for  $1,000  damages 
against  the  defendants  for  their  intimidation  of  the  ser- 
vants and  workmen  of  the  plaintiffs,  and  their  wrongfully 
inducing  and  enticing  such  servants  and  workmen  to  leave 
the  plaintiffs'  employ,  and  for  their  maliciously  procuring 
the  breach  of  contract  between  the  plaintiffs  and  their 
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workmeD,  by  which  the  plaintiffs  suffered  great  loss  and 
damage ;  and  the  plaintiffs  asked  an  injunction  restraining 
the  defendants,  their  workmen  or  agents,  from  a  further 
continuance  of  such  unlawful  acts.  The  plaintiffs  on  the 
same  day  upon  affidavits  applied  for  the  injunction  which 
they  claimed.  The  affidavits  of  Hynes  and  Lockwood 
were  filed.    The  affidavit  of  Hynes  stated  as  follows : 

**  I  am  the  President  of  the  Master  Plasterers'  Associa- 
tion, and  the  other  three  plaintiffs  are  members  of  it. 

"  The  defendant  Jacob  Fisher  is  President  of  the  Oper- 
ative Plasterers'  Union,  and  the  other  three  defendants  are 
officers  or  members  of  the  union. 

**  On  the  7th  November,  on  behalf  of  the  Master  Plas- 
terers' Association,  I  engaged  one  James  Moriarty  by  an 
agreement  hereto  annexed.  In  pursuance  of  sudi  agree- 
xnent  the  said  Moriarty  proceeded  with  my  co-plaintiff 
Ix>ckwood  to  the  hotel  in  the  city  to  get  his  tools  to  com- 
mence work  at  once,  but  he  was  there  and  then,  as  I  am 
xnformed  by  my  co-plaintiff  and  believe,  by  the  defendants 
«Lnd  their  agents  prevented  from  fulfilling  the  paid  con- 
tact, and  intimidated  by  them,  and  forced  by  the  defen- 
<iaDt8  and  their  agents  to  agree  to  give  up  the  contract, 
mnd  he  has,  I  believe,  left  the  city,  and  has  not  fulfilled 
Ilia  contract  with  the  plaintiffs,  or  with  the  said  association 
^hom  the  plaintiffs  represent. 

"  I  believe  the  defendants  by  their  agents,  and  the  agents 
of  the  said  union  have  unlawfully  and  maliciously  enticed 
away  the  said  Moriarty  from  the  plaintiffs'  employment, 
and  that  on  this  as  well  as  on  previous  occasions  they 
have  incited  men  to  leave  our  employment,  and  to  break 
their  contracts  with  us,  by  which  we  have  been  put  to 
great  loss,  and  suffered  damages  thereby. 

"  The  defendants,  by  their  agents,  have,  I  believe,  malici- 
ously procured  the  breach  of  this  and  other  contracts  made 
with  the  plaintifis  and  with  the  master  plasterers,  and  the 
fact  is,  the  defendants  are  an  organized  association  for  the 
purpose,  among  other  things,  of  intimidating  plasterers 
trom  working  in  the  City  of  Toronto  unless  at  such  terms 
as  are  agreed  upon  by  the  said  operative  union,  even 
although  the  plasterers  may  be  willing,  and  have  in  fact, 
as  in  this  case,  agreed  to  work  on  such  terms  as  were 
suitable  to  the  plasterers,  and  agreed  upon  between  them 
Mid  the  plaintiffs. 
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"  The  defendants  well  know,  as  the  fact  is,  that  by  intim- 
idating the  plasterers,  and  by  preventing  them  in  other 
ways  fix)m  fulfilling  their  contracts  with  the  plaintiffs,  the 
plaintiffs  are  being  injured,  and  suffer  loss  and  damage 
thereby,  and  that  by  their  said  acts  and  by  such  like  acts 
they  intend  to  injure  the  plaintiffs,  and  such  injury  has  in 
fact  resulted  to  tne  plaintiffs. 

"The  defendants  threaten  and  intend,  and  will,  unless 
restrained  by  the  order  of  the  Court,  intimidate  and  use 
other  unlawful  means  by  which  contracts  made  by  the 
plaintiffs  with  plasterers,  and  freely  entered  into  by  the 
said  plasterers,  will  be  broken ;  and  the  plaintiffs  will  be 
unable  to  carry  on  business  in  Toronto  or  elsewhere  in  the 
Province,  unless  they  are  protected  from  the  unlawful  acts 
of  the  defendants  and  their  agents. 

"  The  plaintiffs  represent  the  Master  Plasterers'  Associa- 
tion of  Toronto,  and  the  defendants  represent  the  Operative 
Plasterers'  Union  herein,  and  a  committee  of  the  union 
for  what  is  called  the  strike  committee,  of  which  the  defen- 
dant Chase  is  chairman,  whose  professed  object  is  the  pre- 
venting of  labourers  and  workmen  from  accepting  work 
from  the  plaintiffs,  except  on  terms  agreeable  to  such  union 
and  the  committee  thereof ;  and  the  plaintiffs  8B,j,  and  the 
fact  is,  that  if  the  defendants  are  permitted  to  intimidate 
and  molest  the  said  workmen  as  they  have  done,  and  as 
they  threaten  and  intend  to  do,  the  plaintiffs  will  be  unable 
to  carry  on  their  business  as  aforesaid." 

Lockwood's  affidavit  was  as  follows : 

'*  I  have  read  the  affidavit  of  my  co-plaintiff  Hynes,  and 
I  confirm  it  in  every  particular. 

"  I  accompanied  the  said  Moriarty  to  an  hotel  on  York 
street,  in  Toronto,  in  order  that  he  might  get  his  tools  and 
commence  his  work  under  the  said  agreement. 

"  When  we  arrived  at  the  hotel  a  number  of  men  on 
strike  against  the  master  plasterers  assembled,  and  a  large 
number  of  them,  who  are  members  of  the  defendants' 
union,  took  forcible  possession  of  Moriarty,  catching  hold 
of  him  and  thrusting  their  fists  in  his  face,  and  uttered 
loud  threats  against  him  if  he  would  go  to  work  on  the 
terms  offered  by  the  plaintiffs. 

''The  said  members  also  took  forcible  possession  of 
Moriarty's  tools  and  wrested  them  from  him,  Moriarty 
telling  them  all  the  while  that  he  intended  to  go  to  work 
for  the  plaintiffs  as  he  had  agreed ;  but  they  shouted  that 
he  shouM  not. 
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"  The  said  members  also  seized  hold  of  me  and  dragged 
ne  violently  from  the  said  Moriarty,  and  also  with  great 
"violence  carried  him  down  to  the  comer  of  King  street  and 
^ork  street,  and  there  put  him  in  a  hack  and  drove  off 
"^^th  him. 

"Moriarty  has  never  returned,  and  the  defendants'  union 
say  they  have  sent  him  out  of  the  city,  and  have  prevented 
^jkim  from  working  for  the  plaintiffs." 

The  injunction  ordered  "  that  the  defendants,  their  ser- 
^vants,  workmen,  and  agents,  be,  and  they  are  hereby 
-a-estrained  from  hindering  or  molesting  the  plaintiffs  from 
liiring  and  employing  workmen,  and  from  intimidating, 
liindering,  or  molesting  those  who  are  working,  or  may  be 
prepared  and  willing  to  work,  for  the  plaintiffs,  until 
Tuesday  next,  the  13th  of  November,  when  the  motion  to 
coDtinne  the  injunction  is,  by  leave  of  the  said  Judge,  to 
be  then  made." 

On  the  13th  of  November  the  plaintiffs'  counsel  moved 
to  continue  the  injunction. 

Osier,  Q.  C,  and  FtUlerton,  for  the  defendants,  contended 
that  the  plaintiffs  had  suppressed  certain  material  facts 
which  would  have  prevented  the  Court  from  granting  the 
injunction  if  they  had,  as  they  should  have,  been  commu- 
iiicated  to  the  Court  upon  the  motion  for  the  injunction; 
^hat  is,  that  before  the  members  of  the  operative  plas- 
terers' union  struck  work  the  master  plasterers'  association 
Passed  a  resolution  that  the  members  of  the  master  plas- 
terers' association  **  employing  the  men  who  have  left  Mr. 
VVard  be  fined  825,  and  if  said  men  are  already  employed, 
t^o  be  discharged  by  next  Saturday  night,  and  that  these 
i^ien  be  not  employed  by  any  member  until  a  suitable 
Apology  is  sent  to  Mr.  Ward ;"  and  which  resolution  was 
^uly  communicated  by  the  secretary  of  the  association  to 
'trhe  secretary  of  the  union ;  and  it  was  in  consequence  of 
't^hat  resolution  the  workmen  struck;  and  that  such  conduct 
on  the  part  of  the  plaintiffs'  association  was  conduct  of  the 
like  nature  which  the  plaintiffs'  association  charged  against 
^he  defendants'  union,  and  was  the  act  which  led  to  all 
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the  subsequent  difficulty  which  had  arisen  between  the 
masters  and  the  operatives. 

It  was  also  contended  that  the  affidavits  did  not  disclose 
a  sufficient  case :  that  the  matters  charged  were  sworn  to 
by  Hynes  only  upon  information  and  belief,  and  Lockwood 
confirmed  all  that  Hynes  had  sworn  to  to  be  true ;  but 
that  was  not  that  Hynes's  facts  were  true,  but  that  it  was 
true  it  rested  only  upon  information  and  belief. 

Affidavits  were  then  read  on  behalf  of  the  defendants, 
stating  generally  that  an  agreement  had  been  entered  into 
some  time  ago  between  the  masters  and  workmen  that  the 
men  should  be  paid  at  the  rate  of  twenty-five  cents  per 
hour  for  their  work :  that  Ward,  a  master,  had  employed 
Patrick  Higgins,  a  union  man,  upon  the  usual  terms,  and 
after  twenty-nine  hours'  work  paid  him  only  fifteen  cents 
an  hour;  and  that  Ward  was  charged  by  the  men  with 
breaking  the  agreement  between  the  masters  and  workmen, 
and  the  other  four  men  who  were  working  for  Ward  gave 
him  notice  that  if  he  did  not  pay  the  man  the  twenty-five 
cents  per  hour  they  would  leave  his  employ :  that  he 
would  not  do  so,  and  the  four  men  left  his  work  ;  and 
that  was  the  cause  of  the  masters'  resolution  against  these 
four  men.  The  defendants'  union  asserted  that  that  reso- 
lution was  unjust,  and  should  be  rescinded  by  the  masters, 
and,  they  stated,  if  it  were  rescinded  the  men  would  all  go 
back  to  their  work. 

It  was  also  stated  that  the  term  of  service  under  the 
agreement  between  the  masters  and  the  men  was  by  the 
hour,  so  that  any  man  could  be  discharged  at  the  end  of 
any  hour. 

Chase,  one  of  the  defendants,  in  his  affidavit,  said : 

"  I  saw  Moriarty  come  away  from  Lockwood,  and  come 
away  with  the  men.  He  came  of  his  own  accord.  I  asked 
him  if  he  was  coming  with  us.  He  said  he  was ;  and  he  cmd 

then  got  into  a  hack  and  drove  to  our  rooms,  and  he 
went  out  of  the  city  on  the  same  day.  Moriarty  said  to 
nie,  he  had  told  me  before  what  he  would  do,  and  he  had 
fulfilled  it,  and  I  believe  Hynes  and  Lockwood  were 
deceived  by  Moriarty  ;  and  it  is  untrue  he  was  intimidated 
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\>y  US  or  any  one  on  our  behalf  as  represented.  All  that 
lias  been  done  by  us  is  to  represent  to  workmen  what  we 
insider  to  be  an  unjust  combination  made  by  the  masters 
^igainst  four  of  our  members,  and  if  the  masters  will  with- 
<iraw  their  resolution  the  strike  will  end  at  once.'* 

John  Porter  said  he  and  Chase  had  a  conversation  with 
Moriarty,  and  they  explained  to  Moriarty  the  cause  of  the 
-strike.  Moriarty  said  he  would  go  and  see  the  bosses,  and 
Teport  what  they  were  doing,  and  Moriarty  when  he  came 
hack  said  to  Chase,  "  I  told  you  I  would  not  go  back  on 
the  bo>8." 

Alexander  McCord  said  he  saw  Moriarty  leave  Mr. 
Lockwood  : 

"  I  was  the  person  with  whom  Moriarty  came  away,  and 
he  came  of  his  own  free  will  with  us,  and  was  not  intimi- 
dated in  any  way,  and  no  violence  or  threats  was  or  w^ere 
used  to  him.  I  asked  Moriarty  if  he  wanted  to  go  ^ith 
the  bosses,  and  he  said  he  was  going  with  us." 

It  was  denied  that  Fisher  was  present  at  the  time 
Moriarty  left. 

All  acts  of  violence,  threats,  or  intimidation  were  denied. 

The  plaintiffs'  counsel  asked  for  an  adjournment  to  con- 
^iiler  and,  if  necessary,  to  cross-examine  the  defendants 
*iI)on  their  affidavits. 

On  the  23rd  November  the  argument  on  the  original 
•uotion  was  resumed. 

Blake,  Q.  C,  for  plaintiffs.  There  was  no  suppression  of 
^ny  material  fact  necessary  to  be  disclosed  upon  the  motion 
^**jr  the  ex  parte  injunction.  But  if  there  were,  the  defen- 
vXants  have  not  made  that  an  objection  to  the  order.  If 
t.hey  intended  to  rely  upon  an  alleged  suppression  they 
**hould  have  specially  given  notice  of  motion  to  dissolve 
^he  injunction  for  that  cause.  They  cannot  discuss  that 
objection  upon  the  present  motion  of  the  plaintiffs  to  con- 
t^ue  the  injunction.  The  injunction  has  been  continued, 
«uid  affidavits  upon  the  merits  have  been  filed  by  the 
^defendants ;  the  ex  'parte  process  has  answered  its  purpose, 
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and  now  the  discussion  can  be  only  on  the  merits,  just  as 
if  the  order  had  been  granted  on  notice  and  not  ex  parte. 
The  objection  of  suppression  is  always  and  only  can  be  to  an 
ex  parte  proceeding,  and  this  is  no  longer  a  pi-oceediiig  of 
that  kind  :  Ley  v.  McDonald,  2  Gr.  398  ;  McMaster  v.  (M- 
laway,  6  Gr.  577 ;  Fialdn  v.  Rutherford,  7  U.  0.  L.  J.  124 ; 
McLaren  v.  Stainton,  16  Beav.  279 ;  Weston  v.  Arnold, 
L.  R.  8  Ch.  1084.  Upon  the  merits  this  is  a  case  in  which 
an  injunction  may  be  granted.  It  will  be  granted  in  the 
case  of  a  libel,  where  the  libel  has  been  found  by  a  jury 
injurious  to  the  trade  of  the  plaintiff :  Saxby  v.  Easterhrook, 
L.  R.  3  C.  P.  D.  339.  See  also  Thorley's  Cattle  Food  Co,  v. 
Masaam,  L.  R  6  Ch.  D.  582,  commenting  upon  Pru- 
dential Assurance  Co.  v.  Knott,  L.  R.  10  Ch.  142.  So 
also  where  it  is  to  restrain  one  from  employing  another 
who  has  been  engaged  by  the  plaintiff,  and  who  is  entitled 
to  the  exclusive  services  of  that  person  :  Brown  v.  Hall^ 
L.  R.  6  Q.  B.  D.  333.  So  if  officers  of  a  trade  union  gave 
notice  to  workmen  not  to  hire  with  plaintiffs  pending  a 
dispute  between  the  plaintiffs  and  the  union,  by  means  of 
which  the  plaintiffs  could  not  continue  their  business,  and 
their  property  wais  injured  :  Springhead  Spinning  Co.  v. 
Riley,  L.  R.  6  Eq.  557. 

Osier,  Q.  C,  and  FuUerton,  contra.  The  suppression  of 
the  resolution  of  the  masters,  and  of  the  facts  relating  to 
their  own  conduct  in  the  difference  between  the  masters 
and  the  men,  is  an  answer  to  the  injunction  upon  the 
merits,  and  it  is  contended  the  injunction  may  be  dissolved 
on  the  present  motion  to  continue  it,  as  well  as  upon  a 
special  notice  or  motion  to  dissolve  it.  The  cases  cited  on 
the  other  side  are  all  based  upon  property  being  affected 
and  injured  by  the  acts  complained  of ;  bat  here  property 
is  in  no  way  affected.  The  parties,  if  any  of  them  inter- 
fered as  complained  of.  cannot  make  these  defendants 
responsible  for  their  acts,  for  they  were  not  the  agents  of 
the  defendants,  and  the  mere  fact  that  these  persons  and 
the  defendants  are  members  of  the  same  union  will  not 
make  the  defendants  answerable  for  all  the  acts  of  the 
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^3ther  members.  Mere  association  will  not  constitute 
^agency:  Joyce  on  Injunctions,  1034;  Lindley  on  Part, 
^th  ed.  56. 

Blake,  Q.C.,  in  reply.    The  passages  read  from  Joyce  on 
□Injunctions  relate  to  motions  expressly  to  dissolve  the 
:mnjunction,  and  are  not  applicable,  as  before  stated,  to  the 
'Case  as  it  now  stands  :  Fitch  y.  Rochfort,  18  L.  J.  Ch.  458. 
JLi  aU  the  facts  were  stated,  which  it  is  said  should  have  been 
stated  here,  the  case  would  stiil  shew  the  workmen  began 
^he  trouble.    iSome  of  the  union  men  complained  that  one 
of  the  masters'  association  would  not  pay  to  an  unskilful 
ifirorkman  the  wages  of  a  skilled  man ;  and  because  the 
master  refused,  four  other  men  of  the  union  left  their  ser- 
vice with  the  same  master,  and  because  they  were  creating 
unnecessary  difficulty  the  masters  passed  the  resolution 
before  mentioned.    But  that  resolution  is  no  kind  of  ex- 
cuse or  justification  for  the  threats,  violence,  and  intimida- 
tion of  the  parties  complained  of,  and  cannot  be  passed 
over  because  of  the  master's  resolution.    As  to  agency,  it 
may  be  said  shortly,  that  the  whole  purpose  of  the  defen- 
dants' union  at  the  present  time  is  to  use  their  powers  to 
obstruct  the  masters  from  prosecuting  their  business,  and 
to  carry  out  that  purpose  by  the  means  which  have  been 
oaed. 

December  4,  1883.    Wilson,  C.  J.— The  first  point  for 
<)onsideration  is,  whether  the  defendants,  upon  the  motion 
of  the  plaintiffs  to  continue  the  injunction,  had  the  right 
to  shew  cause  against  that  motion  by  shewing  suppression 
t>y  the  plaintiflb  of  material  facts,  and  such  other  matters 
^  are  usually  relied  upon  for  dissolving  the  injunction, 
^4id  to  claim  a  dissolution  of  the  injunction  on  such 
.^rounds,  or  whether  they  were  bound  to  make  a  specific 
Motion  for  the  dissolution. 

The  following  eases  may  be  referred  to  on  the  question : 
An  injunction  granted  until  further  order  or  answer  is 
^ot  determined  by  the  putting  in  of  the  answer,  but  a 
<^pecial  motion  must  be  made  to  dissolve  it:  Ooddeen  v. 
€)aklty,  2  DeO.  F.  &  J.  168. 
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If  the  plaintiff  gives  notice  to  continue  the  injunction 
and  the  defendant  to  dissolve  it,  the  plaintiff  has  the  right 
to  begin :  Fraser  v.  Whalley,  2  H.  &  M.  10. 

On  a  motion  to  dissolve  it  is  irregular  to  grant  a  new 
injunction,  and  especially  so  if  it  be  not  in  the  terms  of  the 
bill :  Burden  v.  Hay,  2  DeG.  J.  &  S.  41. 

In  Kovello  v.  James,  1  Jur.  N.  S.  217,  on  a  notice  of 
motion  to  dissolve,  the  injunction,  apparently  without  any 
motion  to  continue,  was  continued. 

If  the  motion  were  to  shew  cause,  the  defendant  could 
shew  by  affidavits,  by  way  of  answer,  that  facts  had  been 
suppressed. 

On  a  motion  to  continue,  I  think  the  defendants  may 
bring  forward  the  like  facts  which  they  could  if  they  were 
called  upon  to  shew  cause. 

On  a  motion  to  dissolve,  as  upon  every  other  notice  of 
motion,  the  notice  should,  I  think,  shew  the  grounds  upon 
which  the  motion  is  proposed  to  be  made ;  otherwise  the 
opposite  party  cannot  be  prepared  to  answer  the  motion ; 
but  if  a  motion  can  be  continued  on  a  motion  to  dissolve, 
I  do  not  see  why  the  reverse  proceeding  may  not  be  had. 

Each  party  may  give  notice,  the  one  to  continue  and  the 
other  to  dissolve. 

I  have  consulted  one  of  the  leading  counsel  at  the  Equity 
Bar,  and  he  informs  me  tlie  present  learned  Chief  Justice 
of  Ontario,  while  Chancellor,  decided  that  a  party,  on  a 
motion  to  continue,  could  shew  for  cause  that  it  should  he 
dissolved ;  and  the  learned  Chief  Justice,  to  whom  I  have 
spoken  on  the  subject,  says  he  has  no  remembrance  of  so 
deciding ;  but  it  is  very  ^probable  he  did  so,  as  he  sees  no 
objection  to  such  a  practice. 

I  think  I  may  follow  such  authority,  although  the  '% 
much  force  in  Mr.  Blake's  argument,  that  on  a  motio.  vO 
continue  the  question  is  upon  the  merits,  and  if  anything 
but  the  merits  are  to  be  considered  the  plaintiffs  should  have 
notice  of  it. 

In  this  case  it  is  net  of  much  consequence  whether  the 
cause  now  shewn  is  allowed  as  ground  for  dissolution,  or 
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an  answer  to  the  merits ;  for  I  think  the  cause  shewn 
^^«ras  rather  by  way  of  answer  on  the  merits  than  to  the 
^^^Tanting  of  the  dissolution  upon  facts  wrongly  suppressed, 
4EUid  the  costs,  which  always  follow  a  dissolution  for  sup- 
^f>ression,  are  in  this  case  disposed  of  upon  special  grounds. 

The  principal  matters  which  were  argued  were : 

1.  Were  the  matters  proved  against  the  defendants,  or 
-suiy  of  them ;  and  if  proved,  were  they  sufficient  to  support 
^€^lie  injunction,  assuming  the  acts  complained  of  were  done 
tfc>o  the  prejudice  of  the  plaintiffs  ? 

2.  Was  the  injunction  rightly  granted  in  law  in  such  a 
-«aise,  assuming  the  case  to  have  been  proved  ? 

3.  Were  the  facts  shewn  as  cause  a  sufficient  answer 
^^^gainst  the  continuance  of  the  injunction  ? 

The  affidavits  filed  in  support  of  the  original  motion 
■^hew  the  plaintiffs  represent  in  fact  the  Masters*  Associa- 
'■^teon  of  Plasterers,  and  that  one  or  more  of  the  masters, 
--stcting  for  and  on  behalf  of  the  association,  having  hired  a 
^Xnan  to  work  for  one  or  other  of  those  who  are  associated 
^with  the  masters,  was  and  were,  by  certain  acts  charged  to 
^ave  been  committed  by  the  defendants,  prevented  from 
^tting  the  services  of  that  man,  and  the  man  so  hired  was 
impelled  or  induced  by  the  defendants  not  to  hire,  as 
^foresaid ;  and  that  the  defendants  threaten  to  continue 
the  like  conduct  towards  the  said  association  and  the 
members  thereof. 

These  affidavits  shew  the  three  defendants,  Balmer, 
Dunbar,  and  Chase,  were  present  at  the  time  when  Mori- 
arty  was  with  Lockwood,  one  of  the  plaintiffs,  and  left 
him,  and  accompanied  by  Chase  to  the  station  left  the 
city  ;  and  their  presence  at  that  time  is  not  denied. 

Fisher,  the  other  defendant,  was  not  present,  and  cannot 
therefore,  in  the  absence  of  any  direction  to  do  the  act,  or 
^y  adoption  of  it,  or  the  like,  be  made  accountable  for  the 
^cts  of  the  other  defendants,  although  the  four  defendants 
members  of  the  same  union,  and  Fisher  is  president  of 

it. 

The  perusal  of  the  affidavits  satisfies  me  that  Moriarty 
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was  by  threats,  intimidation  or  other  unlawful  and  impro- 
per  means,  compelled  or  induced  by  those  who  were  present 
on  that  occasion,  and  were  members  of  the  defendants*  trade 
union,  to  give  up  his  contract  of  service  with  or  for  any  of 
the  masters  of  the  plaintiffs'  association,  and  leave  the  city. 
And  there  is  little  reason  to  doubt,  from  the  state  of 
feeling  between  the  masters  and  workmen,  that  there  was 
much  more  violence  in  language  and  conduct,  on  the  part 
of  the  members  of  the  defendants'  union,  than  the  defend- 
ants represent  by  their  affidavits.  It  is  quite  plain  the 
masters  had  hired  Moriarty,  and  that  he  would  have  en- 
tered into  their  service  but  for  the  acts  and  interference 
of  the  three  named  defendants  and  of  the  others  acting  in 
their  aid  and  co-operation,  and  that  they  got  the  man 
away,  and  sent  him  out  of  the  way  of  those  who  had  hired 
him,  purposely  to  prevent  his  working  as  he  had  engaged 
to  do. 

From  the  nature  of  the  present  difference  between  the 
masters  and  men,  the  object  of  each  party  is  to  compel  the 
other  to  yield ;  the  men  will  not  work  unless  upon  certain 
terms ;  the  masters  will  not  agree  to  these  terms,  and  de- 
sire to  get  workmen  ;  the  men  may  not  get  work  if  other 
workmen  will  give  the  masters  their  services;  the  masters,, 
if  they  get  other  workmen,  will  be  able  to  go  on  with  their 
business,  and  fulfil  their  contracts  independently  of  these- 
men.  The  pressure  upon  the  masters  is,  to  stay  th<5ir  busi- 
ness until  they  yield  to  the  terms  of  the  men.  The  pres- 
suie  upon  the  men  is  to  hire  other  men  in  their  place 
unless  they  will  take  work  upon  the  terms  of  the  masters. 
The  longer  each  side  can  maintain  this  state  of  things,  the 
more  distressing  it  will  be  for  the  one  or  other  of  them^ 
although  it  may  perhaps  be  equally  distressing  to  both  of 
them. 

If  the  men  will  not  work  and  will  not  allow  the  mastera 
to  get  men  to  work  for  them,  the  masters  must  either  give 
up  their  business  or  their  contracts.  This  is  the  line  of 
warfare  so  plainly  marked  out,  and  so  obviously  the  most 
effective  that  can  be  adopted  that  it  is  idle  to  say  it  is 
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xiot  followed,  nor  intended  to  be  followed,  by  the  workmen 
in  such  a  contest.  I  am  convinced  Moriarty  was  impro- 
'j^erly  dealt  with  by  the  parties  charged,  and  I  am  convinced 
-Che  same  parties  plainly  design  and  threaten  to  carry  on 
^he  struggle  by  the  like  means. 

I  come  to  tha  conclusion  that  the  case  made  against  the 
-three  defendants  is  supported  in  fact,  and  that  the  actual 
liindering  and  molesting  of  Moriarty,  but  at  any  rate  the 
threats  by  word  and  conduct  to  continue  that  course  of 
hindrance,  were  done  to  the  prejudice  of  the  plaintifls  as 
master  plasterers  in  their  own  right,  as  the  act  and  threats 
are  done  and  made  against  every  member  of  the  mastei*s' 
association. 

The  second  enquiry  is,  whether  the  injunction  is  in  such 
a  case  supportable  in  law.   The  following  cases  are  referred 
to  on  the  point :  The  Emperor  of  Austria  v.  Day  et  al. 
before  the  Lords  Justices,  7  Jur.  N.  S.  639,  30  L.  J.  Chy. 
690.    The  defendant  Day  printed  for  the  defendant  Kos- 
suth, a  foreigner,  in  the  Hungarian  language,  notes  pur- 
porting to  represent  public  paper  money,  which  notes 
H-ere  intended  to  be  used  in  the  plaintiff's  kingdom  of 
Hungary  in  violation  of  the  plaintiff's  prerogative  rights, 
ail  i  for  the  purpose  of  revolution  and  disorder  in  the  king- 
dom-   I  will  quote  the  language  of  Turner,  L.  J.,  only,  who 

This  case,  as  it  seems  to  me,  may  and  ought  to  be 
decided  upon  the  third  ground,  the  injury  to  the  subjects 
of  the  plaintiff  by  the  introduction  of  a  spurious  circula- 
»n.    *    *     That  the  effect  of  that  introduction  will  be  to 
isturb  the  circulation,  cannot,  in  my  opinion,  be  doubted  ; 
^jid  what  will  be  the  effect  of  that  disturbance  ?  Surely 
t^o  endanger,  to  prejudice,  and  to  deteriorate  the  effect  of  the 
Existing  circulating  medium,  and  thus  to  affect  indirectly, 
if  not  directly,  all  holders  of  property  in  the  State.    *  * 
X  agree  that  the  jurisdiction  of  this  Court  rests  upon  injury 
"feo  property  actual  or  prospective,  and  that  this  Court  has 
AO  jurisdiction  to  prevent  the  commission  of  acts  which 
wre  merely  criminal  or  merely  illegal,  and  do  not  affect  any 
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rights  of  property.  But  I  think  there  are  here  rights  of 
property  quite  sufficient  to  found  jurisdiction  in  this  Court" 

In  Spnnghead  Spinning  Co,  v.  RUey,  L.  R.  6  Eq.  551, 
the  defendants,  who  were  officers  of  a  traders  union,  gave 
notice  to  workmen,  by  means  of  placards  and  advertise- 
ments, that  they  were  not  to  hire  themselves  to  the  plain- 
tiffs pending  a  dispute  between  the  union  and  the  plain- 
tiffs. Held,  that  the  acts  of  the  defendants  amounted  to  a 
crime,  and  that  the  Court  would  interfere  by  injunction 
to  restrain  such  acts,  inasmuch  as  they  tended  to  the  des- 
truction or  deterioration  of  property. 

Malins,  V.  C,  after  stating  some  illustrations  of  the  Lke 
effect  as  that  following,  proceeded :  "  So  if  the  defendants 
had  by  constructing  a  material  obstruction,  such  as  build- 
ing a  wall,  rendered  access  by  the  work  people  of  the 
plaintiffs  to  their  mill  impossible.  Why  should  the  defend- 
ants be  less  amenable  to  the  jurisdiction  of  this  Court 
because  they  proceed  to  destroy  the  value  of  the  plaintiff's 
property  in  another  but  not  less  efficacious  mode,  namrly 
by  threats  and  intimidation  rendering  it  impossible  for  tL*5 
plaintiffs  to  procure  workmen,  without  whose  assistance 
the  property  becomes  utterly  valueless  for  the  purpose  of 
their  trade  ? " 

In  Clarke  v.  Freeman,  11  Beav.  113,  the  plaintiff  applied 
to  restrain  the  sale  of  pills  under  the  false  representation 
that  they  were  made  from  the  prescription  of  the  plaintiff. 
Lord  Langdale  refused  to  restrain  the  defendant  because 
he  was  of  opinion  property  was  in  no  way  concerned  by 
the  publication.  But  Lord  Cairns,  in  Maxxvell  v.  Hogg,  L, 
R.  2  Ch.  310,  said :  "  It  always  appeared  to  me  that  Clark 
V.  Freeman  might  have  been  decided  in  favour  of  the  plain- 
tiff, on  the  ground  that  he  had  a  property  in  his  own  name." 
And  in  Springhead  Spinning  Co.  v.  RUey,  before  men- 
tioned, at  p.  562,  Malins,  V.  C  ,  concurs  in  the  opinion  of 
Lord  Cairns  just  quoted.  In  Dixon  v.  Holden,  L.  R.  7- 
Eq.  488,  it  was  decided  by  Malins,  V.  C,  that  the  Court 
had  jurisdiction  to  restrain  the  publication  of  any  docu- 
ment tending  to  destruction  of  property,  whether  consisting 
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-of  money,  or  of  professional  reputation  by  which  property 
acquired,  and  the  publication  of  a  notice  that  the  plain- 
tiff was  a  partner  in  a  bankrupt  firm  was  restrained. 

The  decision  in  DUcon  v.  Holden  was  said  by  James,  L. 
J.,  in  the  Prv/iential  Assurance  Co.  v.  Knott,  L.  R.  10 
Oh.,  at  p.  110,  not  to  be  correct  in  law.    And  the  Lord 
Chancellor  (Cairns)  said  :  "  The  general  propositions  stated 
in  that  case  appear  to  me  to  be  at  variance  with  the  stated 
practice  and  principles  of  this  Court,  and  I  cannot  accept 
them  as  authority  for  the  present  application."    The  like 
opinion  was  expressed  also  as  to  the  Spi^nghead  Spinning 
Co,  V.  Riley,    In  Thorley's  Cattle  Food  Co,  v.  Massam,  L.  R. 
6  Ch.  Div.  582,  Malins.  V.  C,  defends  his  decisions  in  these 
two  cases  against  the  observations  referred  to  which  were 
made  upon  them.    In  that  case  the  plaintiff  applied  for  an 
injunction  because  in  their  advertisement  of  it  for  sale  the 
defendants  published  they  were  the  proprietors  who  "alone 
are  possessed  of  the  secret  for  compounding  that  famous 
Condiment,  and  carrying  on  business  at  Pembroke  wharf, 
Caledonian  Road ; "  whereas  the  plaintiffs  were  equally  in 
possession  of  the  secret,  as  had  been  previously  decided 
between  the  parties,  and  were  equally  entitled  with  the 
<lefendants  to  compound  and  vend  the  article. 

The  Vice-Chancellor  determined  the  publication  was 
injurious  to  the  plaintiffs'  trade  and  business.  He  did  not, 
however,  grant  the  injunction,  but  ordered  it  to  remain 
over,  to  be  renewed  on  further  materials. 

In  Aslatt  V.  Corporation  of  Southampton,  L.  R.  16  Ch.  D. 
143,  the  Master  of  the  Rolls  was  of  opinion  the  Court  could, 
^ince  the  Judicature  Act,  interfere  by  injunction,  although 
property  was  not  involved. 

In  Saa^y  v.  JEasterbrooke,  L.  R.  3  C.  P.  D.  339,  after  a 
>rerdict  finding  a  libel,  the  Court  will  restrain  the  publica- 
tiion  of  it  if  it  be  injurious  to  the  trade  of  the  complainant. 

From  these  cases  the  conclusion  is,  that  any  publication 
false  in  fact,  injurious  to  property  or  trade,  will  be  res- 
trained ;  and  that  any  act  done,  or  threatened  to  be  done, 
injurious  to  trade  or  property  will  be  restrained. 

10 — VOL.  IV  O.R. 
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Are  the  acts  charged  against  the  defendants  injurious,  or 
likely  to  be  injurious,  to  the  plaintiffs'  trade  or  property  ? 

The  acts  charged  prevent  the  plaintiffs  from  carrying  on 
the  business  by  which  they  earn  their  livelihood.  If  the 
name  of  a  physician  be  property,  the  business  of  a  trades- 
man must  be  property. 

I  am  of  opinion  the  acts  complained  of  are  acts  of  that 
nature  which  are  within  the  jurisdiction  to  be  restrained, 
according  to  the  principles  governing  that  jurisdiction. 

The  last  question  is,  whether  the  facts  shewn  as  cause 
by  the  defendants  are  sufficient  to  preclude  the  plaintiffs 
from  having  the  injunction  continued. 

The  defendants  shewed  that  Ward,  the  master  with 
whom  all  this  difficulty  has  arisen,  refused  to  pay  one  of 
the  union  men  the  union  wages.  That  may  or  may  not 
have  been  right :  it  does  not  influence  the  case  now.  Four 
others  of  his  men  struck  work  with  him  because  he  would 
not  pay  that  man  the  full  wages.  That  they  had  a  perfect 
right  to  do. 

The  masters  then  met,  and  a  note  in  the  following  terms 
was  written  on  l>ehalf  of  their  association  to  the  workmen's 
union : 

October  12. 

"  Dear  Sir, — I  am  instructed  by  the  above  association  to 
inform  you  that  a  resolution  was  passed  at  its  last  meeting, 
October  11,  imposing  a  fine  of  $25  on  any  member  employ- 
ing any  of  the  men  after  Saturday  night,  and  that  they  be 
not  employed  by  any  member  until  a  suitable  apology  is 
sen*/  to  Mr.  Ward. 

"  Yours  respectfully,   J.  Wright, 
**  F.  Balmer,  Esquire,  "  Sec.  M.  P.  A. 

"Sec.  T.  O.  P.  U." 

Another  note  of  the  like  tenor,  from  the  same  person 
to  the  same  person  as  the  preceding  letter,  was  also  sent, 
but  somewhat  different  in  its  terms.    It  is : 

"  That  all  members  of  above  association  employing  the 
men  who  have  left  Mr.  Ward  be  fined  J25 ;  and  if  said 
men  are  already  employed,  to  be  discharged  by  next 
Saturday  night. — Frank  Maunders,  John  Duffy,  Alex'r 
Davidson,  Joe  Bloomer." 
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The  workmen  answered  as  follows : 

"Toronto,  OctV  16,  1883. 

"  To  the  Master  Plasterers'  Association : 

"  Sir, — I  am  instructed  by  the  Operative  Plasterers' 
Association  to  inform  you  that  we  have  passed  a  resolution, 
at  a  meeting,  Oct*r  16,  demanding  you  to  withdraw  your 
resolution  which  refers  to  the  four  men,  as  follows:  F. 
Maunders,  J.  Duffy,  J.  Bloomer,  Alex'r  Davidson.  Reply 
needed  by  10  p.  m.,  Wednesday,  17th  inst.,  at  our  hall,  cor. 
Shuter  and  Victoria  sts.  If  not,  all  men  that  are  working 
will  be  drawn  from  the  Master  Plasterers'  Association  at  7 
a.  m.,  Thursday  morning." 

That  letter  is  said  to  have  been  subscribed  by  Samuel 
Dunbar,  and  was  directed  to  James  Wright.  No  answer 
was  given  to  it,  and  the  men  accordingly  struck  work. 

In  my  opinion  the  masters  had  no  right  to  send  the 
letter  or  resolution  to  the  men  which  they  did. 

They  direct  the  four  men  to  be  discharged  from  their 
employment  unless  they  will  apologize  to  Mr.  Ward,  and 
they  prohibit  all  the  masters  of  that  association  from 
employing  these  men  under  the  penalty  of  $25. 

The  consequence  was  and  is,  and  it  was  and  is  the  very 
purpose  of  that  resolution,  to  turn  these  men  out  of  work, 
Under  the  penalty  imposed  on  any  master  who  might 
employ  them. 

It  was  and  is  unquestionably  an  unjust  and  indefensible 
«tct  upon  the  part  of  the  masters'  association,  and  I  am  not 
in  the  least  surprised  the  fellow  workmen  of  these  four 
Uen  resented  that  act  as  they  did,  and  gave  notice  they 
"would  no  longer  work  unless  the  masters  rescinded  that 
i-eBolution. 

Up  to  the  time  of  that  resolution  the  disagreement  was 
<x>nfined  to  the  men  working  for  Mr.  Ward,  in  which  the 
men  did  nothing  more  than  they  were  justified  in  doing. 
The  masters  made  that  which  was  a  workshop  squabble  a 
matter  of  trade  war,  and  the  subject  one  of  class  strife. 
They  aggravated  the  difficulty  by  arraying  masters  against 
men,  with  all  the  accompanying  bitterness,  resentment,  ill 
feeling,  and  determination  for  victory  engendered  in  such 
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a  contest ;  and  they  provoked  the  strike  which  followed 
their  ill-judged  act. 

It  is  true  the  masters  have  not  used  force  or  violence  to 
prevent  the  four  men  from  getting  work ;  but  they  have 
used  a  very  effectual  means,  and  quite  sufficient  power  to 
answer  their  purpose. 

They  impose  a  fine  upon  any  of  their  body  who  violate 
the  order,  and  it  is  plain  that  no  member  of  such  an 
association  desires  to  put  himself  in  opposition  to  or  to  set 
at  defiance  the  body  to  which  he  belongs.  He  must  there- 
fore submit  to  the  order  pronounced  under  pain  of  viola- 
tion. Payment  of  the  fine  might  not  even  save  any  such 
dissentient  from  expulsion  from  the  association.  To  say 
that  a  fine  is  not  a  pressure  in  the  nature  of  intimidation 
and  force  as  powerful  at  times  as  physical  force  threatened 
or  actual,  is  to  disregard  the  ordinary  experiences  of  life. 
And  to  say  that  the  fear  of  a  man  being  tabooed  by  the 
members  of  his  club  if  he  should  act  against  the  wishes 
and  interests  of  his  association,  or  of  being  expelled  from 
the  association,  does  not  operate  by  way  of  restraint  a.  i 
compulsion  upon  him,  is  to  ignore  the  desire  we  all  have 
to  stand  well  with  and  be  in  sympathy  with  our  friends 
and  associates,  and  to  have  a  good  name  in  the  com- 
munity generally. 

In  my  opinion  the  resolution  of  the  masters  was  an 
act  of  the  like  kind  committed  by  them  against  the  four 
men  who  left  Mr.  Ward's  service,  as  that  which  they 
complain  the  defendants  have  since  committed  against 
them.  They  could  have  ended  the  strike  by  revoking  the 
resolution  they  had  passed,  as  they  were  requested  to  do. 

It  was  the  duty  of  the  plaintiffs  to  have  made  that  reso- 
lution, and  the  facts  connected  with  it,  a  part  of  their  case 
when  they  applied  ex  'parte  against  the  defendants,  and 
because  they  did  not  the  injunction  might  perhaps  in 
strictness  have  been  dissolved. 

That  resolution,  taken  in  coimection  with  the  facts  which 
have  just  been  mentioned,  are,  however,  in  my  opinion, 
also  an  answer  upon  the  merits  to  the  application  of  the 
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loasters,  and  I  treat  it,  as  before  stated,  as  having  been 
put  in  rather  by  way  of  answei  on  the  merits.  I  strongly 
condemn  the  conduct  of  the  men  for  the  intimidation, 
threats,  and  violence  they  have  exercised  against  the 
masters,  and  I  warn  them  of  the  extreme  danger  they  run 
by  such  manifest  violations  of  the  law. 

Both  parties  have  been  and  are  to  blame  for  this  unhap- 
py and  ruinous  state  of  things,  and  I  think  a  little 
more  forbearance  on  each  side,  and  a  more  friendly  and 
free  communication,  might  have  prevented  the  breach 
between  those  whose  interests  bind  them  together. 

Let  the  masters  rescind  the  resolution  complained  of,  for 
it  is  one  they  should  not  have  passed,  and  the  breach 
will  be  healed. 

Their  common  interest  and  their  good  sense  will  pass 
over  what  has  happened,  and  work  will  be  resumed  on  the 
same  kindly  terms  as  it  was  carried  on  before  this  diffi- 
culty occurred. 

No  objection  was  taken  to  the  joinder  of  these  four  plain- 
titis,  who  are  suing  in  their  own  right,  neither  as  partners, 
nor  as  representing  their  association  and  party,  and  having 
nothing  in  common  between  them  in  any  other  aspect  or 
capacity.  I  have,  therefore,  taken  no  notice  of  their 
joinder.  It  is  very  probable  the  plaintiffs  intended  to  sue 
representing  themselves  and  the  association,  but  they 
lijwe  not  done  so. 

The  motion  to  continue  the  injunction  will  be  refused 
and  [  shall  give  no  costs  under  the  circumstances  of  the 
case  to  either  party. 

Motion  dismissed. 


78 


THE  ONTARIO  REPORTS,  1883. 


[QUEEN'S  BENCH  DIVISION.) 

Hynes  V.  Fisher. 
McCoRD  AND  Jenkins's  Case. 

It^uneUon — Interference  with  process — Contempt  of  Court — Parties  m  reprt- 
sentative  capacity. 

Pending  the  injanction  in  this  case,  (see  ante  p.  60)  one  who  was 
not  a  party  to  the  action,  bot  was  a  member  of  the  plaintiffs'  associa- 
tion, on  behalf  of  the  association,  hired  one  H.  to  work  for  him. 
McCord  and  Jenkins,  members  of  the  defendants'  association,  but  not 
parties  to  the  action,  hearing  of  this  went  to  H.  and  induced  him  to 
refuse  to  work  for  P.  and  to  leave  Toronto.  The  Court  was  of  opinion 
that  M.  and  J.  knew  of  the  injunction  pending  at  the  time.  The 
plaintiffs  did  not  state  by  their  writ  that  they  sued  in  any  representatiye 
character,  nor  did  they  sue  the  defendants  in  a  representative  capacity ; 
but  the  plaintiffs'  affidavits  slated  that  the  plaintiffs  representcHl  their 
association  and  the  defendants,  theirs.  On  motion  to  commit  M.  and 
J.  for  contempt  of  process  of  the  court. 

Metdy  that  the  Master  Plasterers'  Association  was  not  made  a  party  to 
nor  sufficiently  represented  in  the  action  by  the  allegations  in  the 

Elaintiffs'  affidavits  j  and  that  no  act  against  the  plaintiffs  individually 
aving  been  established,  M.  and  J.  could  not  be  held  guilty  of  con- 
tempt for  interference  with  the  association  and  P. :  that  thoogh  the 
association  might  be  added  by  amendment,  the  injunction  womd  also 
have  to  be  amended,  and  in  the  meantime  M.  and  J.  must  be  acquitted 
of  contempt  of  the  injunction  as  it  now  stood,  and  therefore  the  motioa 
must  fail. 

While  the  injunction  was  pending  in  this  case  Alexander 
McCord  and  David  Jenkins,  two  members  of  the  Plasterers' 
Operative  Union,  were  alleged  to  have  committed  a  con- 
tempt of  the  said  process  of  the  Court  by  acting  in  defiance 
of  the  terms  of  the  injunction,  and  a  motion  was  made 
calling  upon  them  to  shew  cause  why  they  should  not 
stand  committed  for  such  contempt. 

The  affidavit  of  Hynes,  one  of  the  plaintiffs,  stated  that 
McCord  and  Jenkins  were  members  of  the  said  union,  and 
they  were  well  aware  at  the  time  thev  committed  the  acts 
alleged  in  the  affidavit  of  William  Pickard  of  the  existence 
of  the  alleged  injunction  in  this  case,  and  he  believed  they 
committed  the  acts  complained  of  with  the  full  privity  and 
authority  of  the  defendants,  and  for  the  purpose  of  aiding 
zsid  abetting  them  in  disobeying  the  injunction. 
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William  Pickard  by  his  affidavit  stated  he  was  a  member 
of  the  Master  Plasterers'  Association  :  that  on  the  12th  of 
^November  he  received  a  postal  card  by  mail  addressed  to 
bim,  which  card  was  a  follows : — 

"  GuKLPH,  Nov.  9,  1883. 
SiiL — Are  you  still  in  need  of  plasterers  ?   Kindly  let  me  know  by 
Tetam.    I  have  written  Mr.  Hardy,  but  I  did  not  know  his  address. 

Yours  truly, 

John  H.  Redwood, 

Box  512 :— " 

that  he,  Pickard,  thereupon  proceeded  to  Guelph,  and 
while  there,  (he  proceeded) 

**  I  hired  two  plasterers  on  behalf  of  the  Master  Plasterers' 
Association,  Hugh  Henry  and  John  H.  Redwood,  for  the  term 
of  six  months.  Henry  came  with  me  to  Toronto  yesterday, 
intending  to  commence  work  immediately.  On  the  way  to 
Toronto  some  members  of  the  Operative  Plasterers' Union 

S\t  on  the  train  at  Carle  ton  station,  and  at  once  addressed 
e:iry,  who  was  sitting  with  me,  and  who  at  first  declined  to 
baveany  conversation  with  them,andItoid  them  that  Henry 
had  been  engaged  by  me,  and  warned  them  not  to  interfere 
with  him.    Wnen  they  perceived  Henrj^  would  have  no 
conversation  with  them  they  rose  excitedly  from  their  seats 
and  very  loudly  asked  Henry  if  he  was  not  more  of  a  man 
than  to  come  to  Toronto  to  work  during  the  strike,  and  if 
he  did  not  know  that  by  coming  to  work  he  was  taking 
the  bread  and  bubter  out  of  the  mouths  of  themselves  and 
their  families,  and  by  such  solicitations  and  arguments 
they  prevailed  cn  Henry  to  break  the  engagement  he  had 
made  with  me,  and  to  promise  to  return  to  Guelph  at  once. 
Henry  and  I  arrived  at  the  Union  station  su>out  half- 
^ast  eleven  at  night,  and  the  said  members  of  the  Operative 
Kasterers*  Union  took  his  tools  and  carried  them  for  him, 
Hnd  induced  him  to  accompany  them,  and  he  returned  to 
Guelph  by  the  midnight  train  that  nif?ht,  as  I  believe. 
£[enry  had  every  intention,  and  meant  when  he  left  Guelph 
with  me,  to  work  as  he  agreed,  and  if  it  had  not  been  for 
t>he  solicitations  and  arguments  of  the  said  members  of  the 
.^aid  union  the  said  Henry  would  have  carried  out  his 
uiention,  and  gone  to  work    The  members  of  the  said 
^nion  who  induced  the  said  Henry  to  break  his  engagment 
^ih  me  are  Alexander  McCord  and  David  Jenkins,  both 
-of  the  City  of  Toronto." 
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McGord  admitted  he  had  a  conversation  with  Pickard, 
and  a  workman  in  company  with  Pickard,  and  who  said 
he  was  from  Guelph  :  "  I  stated  to  the  workman  the  causes 
which  had  led  to  the  said  strike,  and  the  particulars  of  the 
letter  from  the  Master  Plasterers*  Association  in  reference  to 
the  four  plasterers,  when  the  said  workman  charged  the 
said  Pickard  with  having  made  false  representations 
to  him,  and  he  refused  to  accompany  the  said  Pickard 
farther  He  came  over  and  took  a  seat  with  me,  and  with 
Jenkins  who  was  in  company  with  me,  and  who  is  the 
co-defendant  in  this  motion.  The  said  workman  after- 
wards returned  to  his  home  that  night  hy  train.  The  said 
man  at  first  said  he  was  a  cooper  by  trade,  and  it  is  untrue 
that  Pickard  said  to  me  the  man  was  in  his  employ,  or  in 
the  employ  of  the  Master  Plasterers'  Association,  or  of  any 
one  else,  and  I  did  not  understand  the  man  was  employed, 
but  supposed  he  was  coming  to  Toronto  as  a  plasterer,  and 
that  if  it  was  fairly  represented  to  him  that  the  Master 
Plasterers'  Association  had  boycotted  four  men,  and  refused 
to  give  them  employment,  or  allow  them  to  obtain  employ- 
ment, he  would  not  wish  to  come  to  Toronto;  and  I  say  that 
all  I  did  was  to  represent  to  him  the  facts  of  this  case." 

He  stated  also  that  Pickard  allowed  the  defendant  to 
talk  with  the  man :  that  he,  the  defendant,  did  not  <,et 
excited  or  violent  in  any  way,  and  after,  he  had  stated  his 
case  to  the  man  the  man  charged  Pickard  with  deceiving 
him,  and  with  falsely  representing  the  effect  of  the  strike 
and  he  said  he  would  not  enter  his  employment. 

Jenkins  swore  that  McCord's  affidavit  was  true. 

On  22nd  November,  Blake,  Q.C.,  supported  the  motion. 
He  cited  RusseU  v.  The  East  Anglian  K.  W,  Co.,  3  M  N. 
&  G.  104 ;  Kerr,  on  Injunctions,  569. 

Oaler,  Q.  C,  and  FuUerton,  contended  that  McCord  and 
Jenkins  were  not  within  the  terms  of  the  injunction,  citing 
Joyce  on  Injunctions,  1327;  Lindley  on  Partnership. 
Vol.  I.,  4th  ed.  56  ;  Taylor  on  Evidence,  7th  ed,,  sec 
1686. 
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Blaks,  Q.  C.  in  reply.  The  parties  are  not  proceeded 
Against  as  within  the  terms  of  the  injunction — that  is,  not 
^or  a  breach  of  it — but  for  contempt  of  the  Court  in  inter- 
fering with  the  due  operation  and  execution  of  the  process 
of  the  Court  He  referred  to  Lord  Wellesley  v.  The  Earl 
ofMomington,  11  Beav.  181. 

On  the  23rd  November,  it  having  been  intimated  that  a 
primd  facie  case  appeai-ed  to  be  made  for  the  motion. 
Osier,  Q.C.,  read  the  affidavits  of  the  parties  as  above  stated. 
^be  case  thenjstood  over  until  the  28th  inst.  for  the  cross- 
^xiaoiiiiation  of  parties  on  their  affidavits,  and  for  further 
evricJence. 

^^enkins/in  his  examination  said  :  "  T  was  not  aware  that 
injunction  had  been  granted  at  the  time that  is,  at 
the  t;ime  he  and  McCord  had  the  conversation  with  Henry 
"fch.^  car. 

B'Z^^y  in  his  cross-examination  upon  his  affidavit,  said 
^liat  point  that  he  knew  "no  more  of  the  knowledge 
MeOord  and  Jenkins  had  of  the  injunction  than  that 
they^  were  supposed  to  know  as  much  as  the  association" 
did    ^  which  they  belonged  ;  and  he  said  :  "  I  cannot  state 
tha^  they  as  individuals  knew  of  the  injunction,  but  the 
whol^  association  knew.    My  belief  is,  they  knew  it  was 
^orce,  from  the  mere  fact  that  many  of  the  other  mem- 
of  the  association  spoke  to  me  about  it,  and  said  it 
^  ^  a  mean  action,  &c.   That  is  the  only  reason  I  have  for 
^''>"i^g  they  knew  of  it." 

-^^cCord,  on  this  point,  said,  Jenkins  was  the  person  who 
him  that  Pickard  was  coming  down  with  a  man  from 
^^Iph,  and  he  Jenkins  got  a  cab,  and  they  drove  to  the 
^^tion,  and  took  the  train  to  Carleton. 
J   ^Aa««,  the  treasurer  of  the  Operative  Union,  said, "  I  think 
^^ew  why  they  (McCord  and  Jenkins,)  went  out  there," 
C^arleton  station.)    "  They  said  they  were  going  out : 
there  was  a  man  coming  from  Guelph,  and  they 
^^xaght  they  would  see  him.    They  would  like  to  lay  their 
^'^^  before  the  man.    They  were  a**  well  justified  in  doing 
^^^^tas  the  bosses.  I  think  I  said,  *You  can  suit  yourselves  ; 
11 — ^VOL.  IV  O.R. 
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it  is  none  of  my  business/  I  told  him  I  had  a  writ  served 
on  me :  that  I  could  not  talk  to  any  person,  *  ♦  that  I 
could  not  go  to  Carleton.  *  *  I  told  him  they  had  served 
me  with  an  injunction,  and  that  I  could  not  even  speak  to 
a  man  on  the  street.  I  don't  know  that  they  understood 
what  I  said  to  that  effect.  There  was  another  party  there. 
Whether  it  was  McCord  or  Jenkins  I  do  not  know ;  and 
whether  I  told  these  two  parties  I  had  been  served  with  an 
injunction  I  could  not  say  positively.  I  don't  remember 
whether  I  told  them  or  not  I  was  served  with  an  injunc- 
tion." 

McCord  knew  of  the  injunction  before  the  day  he  and 
Jenkins  went  to  Carlton  station. 

Jenkins,  in  his  aflBdavit  of  the  19th  of  November,  said,  "I 
was  not  served  with  any  injunction  notice  herein,  and 
never  saw  the  same,  and  did  not  know  that  any  notice, 
rule,  or  order  had  been  made  that  interfered  with  me  in 
any  way,  or  with  my  liberty  of  action."  That  affidavit 
was  made  by  Jenkins  in  answer  to  Hyne*8  affidavit  of  the 
11th  of  November,  in  which  Hynes  stilted  that  McCord  and 
Jenkins  "  were  well  aware  at  the  tim^  they  committed  the 
acts  alleged  in  Pickard  s  affidavit  of  the  existence  of  the 
injunction  granted  herein."  Another  part  of  the  case  dis- 
cussed on  the  enlargement  was  whether  McCord  or  Jenkins 
had  said  anything  in  answer  to  that  part  of  Pickard's 
affidavit  in  which  he  stated  that  McCord  asked,  or  said  to 
Henry,  "  if  he  was  not  more  of  a  man  than  to  come  to 
Toronto  during  the  strike,  and  if  he  did  not  know  that  by 
coming  to  work  he  was  taking  the  bread  and  butter  out  of 
the  mouths  of  themselves  and  their  families."  McCord  did 
say  in  his  examination  on  being  asked  :  "  Q.  And  you  did 
not  say  anything  to  him  about  what  kind  of  a  man  he  was 
if  he  came  down  here  ?  A.  No.  Q.  Did*nt  you  say  that 
he  would  be  a  mean  man  if  he  came  down  here  to  work  ? 
A.  No,  I  never  made  use  of  that  word." 

Besides  that,  he  states  what  he  says  was  the  whole  of  the 
conversation  he  had  with  Henry  at  that  time,  and  the 
-above  statemeat  forms  no  part  of  it. 
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IMcCord  did  not  in  his  original  affidavit  deny  that  state- 
ment, which  Pickard  had  in  his  affidavit  expressly  sworn  to- 

i^ickard,  in  his  cross-examination  upon  his  affidavit,  said 
thu.t;  ilcCord  said  in  the  car :  "If  you  "  (Henry)  "  are  a 
pla^terer^  and  a  mechanic,  and  understand  the  way  the 
strike  originated,  and  have  to  earn  your  bread  and  butter 
the  way  we  do,  you  will  go  and  stand  up  for  your  fellow 
men,  and  just  then  Henry  began  to  cry,  and  he  turned  to 
nie  a^nd  said,  'Pickard,  I  have  worked  with  you  a  good  while, 
and  yoa  have  treated  me  well,  but  I  can't  go  back  on  my 
fellow  men.'" 

Another  matter  discussed  on  the  enlargement  was 
whet^ter  Pickard  hired  Henry  for  himself,  or  for  the  Master 
assooiation. 

l^iokard,  in  his  original  affidavit,  said  :  "  While  at  Guelph 
I  hir*^^  two  plasterei*s  on  behalf  of  the  Master  Plasterers' 
Asscxiiation,"  and  in  his  examination  he  said  as  follows ; 
**  Had  you  an  agreement  with  him  at  all  ?  A.  Yes. 
Q-  A.  II  agreement  on  your  own  account  ^  A.  Yes.  Q.  He 
a^^^^dtd  to  work  for  you  ?  A.  He  agreed  to  work  for  the 
^*^^^iation,  but  it  was  understood  I  was  the  man  he  was 
^  ^ork  for  under  the  association." 

original  affidavits  of  McCord  and  Jenkins  stated 
that,  after  they  had  told  their  aise  to  Henry,  and  that  the 
stril^^  was  not  ended,  but  was  still  going  on,  Henry 
clxn.rged  Pickard  with  having  made  false  representations 
^  l>im,  and  refused  to  accompany  him  farther."  That 
^^t^inent  they  repeat  in  their  examination.  Pickard  in  his 
^^^niination  said  :  *•  Q.  Was  that  the  time  (in  the  car)  that 
^^^ry  charged  you  with  misrepresentating  things  to  him  ? 

^o,  he  never  did.    Q.  Didn't  he  tell  you  that  you  had 
J^^^^i^epresented  things  to  him  in  Guelph  ?    A.  No.    Q.  Did 
^  ^&^y  any  words  to  that  effect  ?    A.  No,  he  didn't  say  so 
*»liat  time,  nor  at  any  time.    Q.  Did  you  as  a  matter  of 

tell  him  the  strike  was  over  ?    A.  No." 
-^i^enry  stated  in  his  affidavit  that  Pickai-d  did  tell  him 
strike  was  over,  and  that  if  there  was  any  danger  I 
^^Vild  be  protected,  and  I  said  I  did  not  want  to  go  to 
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Toronto  to  work  until  the  plasterers  strike  was  ended,"  and 
he  said  that  after  his  conversation  with  McCord,  finding^ 
the  strike  was  not  over,  he  said  to  Pickard,  "he  had  deceived 
me  as  to  the  said  strike  being  ended/* 

Henry,  in  his  cross-examination,  said  :  "  I  discovered  on 
the  train  that  the  man  I  was  with  (Pickard)  had  misrepre- 
sented things  to  me.  The  misrepresentation  was,  that  he 
said  to  me  in  Guelph  the  strike  in  Toronto  was  over.  The 
two  men  who  got  on  the  train  at  Carlton  told ;ne  the  strike 
was  not  over,  that  they  were  on  strike:  that  his  hiring  was 
conditional  on  the  strike  being  over." 

He  did  not  say  he  told  Pickard  that  he  had  deceived  him, 
or  misrepresented  to  him  anything  about  the  strike,  or 
about  anything  else. 

On  the  1st  of  December,  1883..  the  case  came  on  again 
upon  the  further  evidence,  of  which  the  principal  points  in 
dispute  are  noted  above. 

S.  Blake,  Q.C.,  0' Sullivan  with  him,  contended  the  case 
was  fully  proved  against  McCord  and  Jenkins,  and  on  the 
authorities  before  mentioned,  and  on  the  case  of  The  People 
V.  SUirtevant,  9  N.  Y.  263,  278,  and  the  work  of  High  on 
Injunctions,  504,  the  process  for  contempt  should  issue. 

Osier,  Q.C.,  and  Fullerton,  contra.  Jenkins  was  not 
served  with  or  notified  of  the  injunction  at  any  time  before 
the  acts  complained  of  were  done.  He  swears  positively  he 
did  not  know  of  the  injunction,  and  there  is  no  evidence, 
and  there  should  be  positive  evidence,  that  he  did.  As  to 
the  acts  done  they  were  nothing  more  than  they  were 
justified  in  doing,  representing  the  true  state  and  cause  of 
the  difficulty  between  the  masters  and  the  workmen :  that 
Henry  was  hired  upon  the  understanding  that  the  strike 
was  over,  and  when  it  was  not  over  there  was  no  longer 
any  engagement.  Henry  was  in  fact  deceived  by  Pickard 
in  that  respect,  and  left  him  because  he  had  been  deceived. 
Besides  the  case  which  has  been  made  upon  the  merits, 
there  was  the  important  point'  before  discussed.  This 
action  is  one  by  Hynes  and  his  three  co-plaintiffs  in  their 
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own  right  against  Fisher,  and  his  three  co-defendants  in 
their  own  right,  and  the  claim  is  for  damages  for  that  the 
defendants  intimidated  the  servants  and  workmen  of  the 
plaintiffs,  wrongfully  inducing  and  enticing  them  to  leave 
the  plaintiffs'  employ,  and  maliciously  procuring  the  breach 
of  contract  between  the  plaintiffs  and  their  workmen; 
and  the  plaintiffs  ask  an  injunction  restraining  the  defen- 
dants, their  workmen  or  agents,  from  a  further  continuance 
of  such  unlawful  acts.    And  the  injunction  follows  the 
daim  endorsed  upon  the  writ  of  summons,  restraining  "  the 
defendants,  their  servants,  workmen,  or  agents  from  hinder- 
ing or  molesting  the  plaintiffs  from  hiring  or  employing 
Workmen,  and  from  intimidating,  hindering  or  molesting 
thoae  who  are  working,  or  may  be  prepared  and  willing  to 
irork  for  the  plaintiffs."    The  complaint  against  McCord 
and  Jenkins  is,  that  they  hindered  and  molested  Pickard 
from  hiring  or  employing  Henry,  a  workman,  and  hindered 
^jid  molested  Henry,  who  was  prepared  and  willing  to 
^Work  for  Pickard,  from  working  for  him;  but  Pickard  is  not 
plaintiff,  nor  is  he  within  the  terms  or  protection  of  the 
XjoJ  unction    It  will  be  contended  for  the  plaintiffs  that 
'^hey  are  prosecuting  this  action  on  behalf  of  themselves  and 
'^Jie  other  members  of  the  Master  Plasterers'  Association  l 
^^>ut  they  are  not  so  proceeding,  and  if  they  were  Henry 
^^as  not  employed  or  hired  by  the  association,  or  for  it,  but 
zMoT  Pickard.  In  no  way  therefore  can  it  be  said  McCord  and 
-Jenkins,  however  clearly  the  fact  of  hindrance  and  moles- 
tation may  be  proved  against  them,  have  committed  any 
^met  whatever  against  the  terms  of  the  injimction. 

BlaJce,  Q.C.,  in  reply.  This  action  is  between  the  Master 
Plasterers'  Association,  on  the  one  side,  and  the  Oper- 
ative Plasterers'  Union,  on  the  other  side.  Pickard  is  a 
member  of  the  Masters'  Association,  and  hired  Henry  for 
that  association,  and  through  the  association  Pickard  was 
to  get  the  services  of  Henry.  The  affidavits  used  on  the 
motion  for  the  injunction,  and  those  against  the  continuance 
of  it,  shew  the  plaintiffs'  names  were  used  as  representing 
ihe  Masters'  Association,  and  that  the  writ  of  summons 
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and  the  injunction  do  not  mention  that  the  plaintiflFs  are 
suing  for  the  association,  or  for  and  on  behalf  of  themselves,, 
and  all  the  other  members  of  the  association ;  and  although 
the  affidavits  may  not  be  intituled  in  that  form,  it  is  not  an 
objection  against  the  real  substance  and  subject  of  the 
action,  which  is  one  for  and  on  behalf  of  the  plaintiffs  and 
the  other  members  of  the  association,  for  the  omission  so  to 
describe  the  actual  plaintiffs  cannot  alter  the  character  of 
the  action.  If  it  be  an  irregularity  not  to  describe  the 
plaintiffs  as  it  is  said  they  should  have  been  described,  such 
an  objection  cannot  be  taken  in  the  manner  and  at  the 
time  now  raised  by  the  parties  called  upon  to  answer  for 
their  contempt.  But  if  the  action  is  to  be  considered  as 
the  rtction  of  the  four  plaintiffs  in  their  individual  rights 
they  are  still  entitled  to  maintain  this  motion,  because  they  . 
are  in  fact  members  of  the  Masters'  Association,  and  the 
man  Henry  was  employed  by  Pickard  for  the  association^ 
and  the  plaintiffs  are  interested,  as  members  of  the  associ- 
ation, in  having  the  men  who  are  hired  for  it  left  free  from 
the  hindrance  and  molestation  of  others  to  prevent  such, 
men  from  working  for  the  association. 

December  4,  1883.  Wilson.  C.  J. — It  is  clear  that  no 
person  is  allowed  to  question  the  propriety  of  issuing  any 
process  or  order  of  Court,  on  a  motion  to  commit  for 
contempt  of  the  Court,  in  respect  of  such  process,  or  order, 
so  long  as  the  same  remains  in  force.  The  Court  will  not 
entertain  such  objection  on  a  question  of  disobedience  of 
that  process  or  order.  The  Court,  however,  on  a  motion 
for  contempt,  may  consider  all  the  facts  and  circumstances 
of  the  case  upon  which  the  process  issued,  or  the  order  waa 
made :  Russell  v.  East  Anglian  R.  W.  Co.,  3  M.  &  G.  104^ 
reported  also  in  14  Jur.  1033. 

The  case  of  i/orcZ  WeUesleyv.  The  Earl  of  Moimington,  11 
Beav.  181,  is  also  clear  authority  that  any  one  wilfully- 
assisting  in  a  breach  of  the  writ  or  order  of  the  Court,  or 
in  defeating  its  purpose,  or  in  preventing  its  execution,, 
with  knowledge  or  notice  of  such  writ  or  order,  is,  althougk 
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not  within  the  terms  of  the  writ  or  order,  subject  to  lia- 
bility for  contempt  of  Court. 

The  next  matter  I  have  to  consider  is  whether  the  par- 
ties had  notice  or  knowledge  of  the  injunction,  or,  more 
properly,  restraining  order.  McCord  admits  he  had,  but  he 
thought  it  did  not  affect  him,  or  prevent  his  free  action,  just 
as  if  no  such  order  had  been  made. 

Jenkins  denies  having  had  any  notice  or  knowledge  of 
it,  and  the  material  facts  relating  to  that  matter  are  stated 
above.     It  is   strange    that  Jenkins  in  his  original 
affidavit,  made  in  answer  to  that  of  Hynes  which  was 
filed  against  him,  and  in  which  Hynes  swore  positively 
both  Jenkins  and  McCord  "  were  well  aware  of  the  injunc- 
tion," should  have  contented  himself  with  saying  he  was  not 
Served  with  it,  nor  ever  saw  it,  and  he  did  not  know  that 
^ny  order  that  had  been  made  interfered  with    him — 
if  in  truth  he  had  no  notice  or  knowledge  of  it  at  all.  Then 
^gain  Chase  in  hin  examination  swears  positively  that  he 
A^ld  McCord  and  Jenkins  he  had  been  served  with  an 
injunction,  and  he  could  not  go  to  Carlton  about  the  man 
'^hey  were  talking  of  Pickard  bringing  from  Guelph,  but 
%;hey  could  suit  themselves ;  j'^et  immediately  after  that 
^g[x>aitive  declaration  Chase  said  :  "  Whether  I  told  McCord 
<nnd  Jenkins  I  had  been  served  with  an  injunction  I  can't 
^ay  positively.    I  don't  remember  whether  I  told  them  or 
»ot  I  was  served  with  an  injunction.*'     It  is  scarcely 
^possible  to  believe  one  who  swears  in  that  manner.  Yet 
1  am  disposed  to  believe  his  first  statement,  that  he  did  tell 
^hem  he  had  been  served  with  the  injunction  ;  because  he 
ivas  telling  them  why  he  could  not  go  to  Carleton,  and  why 
le  could  not  talk  to  any  person,  but  they  might  suit  them- 
selves by  going ;  and  that  his  later  statement  was  an 
attempt  to  do  away  with  what  he  had  disclosed  adversely 
to  his  friends. 

It  is  also  very  difficult  to  believe  that  McCord  did  not 
iell  him  of  the  injunction  which  he  McCord  knew  all  about, 
«nd  probably  also  every  member  of  the  Operative  Union. 

Taking  the  almost  direct  admission  by  Jenkins  in  his 
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original  affidavit,  that  ne  did  know  of  the  injunction,  bat 
thought  it  did  not  affect  or  interfere  with  him,  made  at  a 
time  when  he  was  charged  with  full  knowledge  of  it,  an4 
thereby  challenged  to  deny  it,  with  the  other  circumstances 
just  mentioned,  I  am  of  opinion  Jenkins  as  well  as  McCord 
had  notice  and  knowledge  of  the  injunction  before  they 
did  the  acts  which  are  now  complained  of  against  them. 

The  next  enquiry  is,  whether  the  acts  charged  upon 
McCord  and  Jenkins  have  been  proved.  Pickard,  in  his 
original  affidavit,  stated,  among  other  matters,  that  McCord, 
while  in  the  car  from  Carlton  to  Toronto,  made  use  of  the 
following  language  to  Henry  in  the  presence  of  Jenkins, 
who  was  acting  in  combination  with  McCord:  '*  If  he  (Henry) 
was  not  more  of  a  man  than  to  come  to  Toronto  to  work 
during  the  strike,  and  that  if  he  did  not  know  that  by 
coming  to  work  he  was  taking  the  bread  and  butter  out  of 
the  mouths  of  themselves,  and  their  families ;  and  by  such 
solicitations  and  arguments  they  prevailed  on  Henry  to 
break  his  engagement  with  me,  and  to  promise  to  return  to 
Guelph  at  once  and  Henry  did  return  to  Guelph  by  the 
midnight  train,  in  about  half-an-hour  after  his  arrival  here. 

Neither  McCord  nor  Jenkins  denied  that  in  their  original 
affidavits ;  but  McCord,  in  his  examination,  does,  in  effect, 
deny  having  used  such  language,  although  not  so  fully  as 
might  have  been  done.  McCord,  in  his  examination,  in 
effect,  although  not  in  his  former  language,  repeats  what 
he  before  said. 

In  a  struggle  of  this  kind  it  is  not  an  easy  matter  to 
keep  within  such  limits  as  may  be  prudent,  and  particularly 
when  the  parties,  as  McCord  and  Jenkins  say  was  the  case 
with  them,  do  not  think  they  are  fettered  in  any  way  by 
the  injunction,  and  that  their  liberty  of  action  was  interfered 
with.    Now  Henry,  in  his  examination,  says,  if  his  evidence 
can  be  relied  upon  for  any  purpose — although,  if  it  can,  if 
may  be  used  when  it  is  adverse  to  the  party  whose  witnes 
he  is — that  McCord  and  Jenkins  said  on  the  car,  ''the 
were  on  strike,  and  that  they  were  preventing  outside  mc 
from  coming  in  to  Toronto;"  and  Redwood,  the  other  m; 
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engSLged  by  Pickard  at  Quelph,  in  his  examination,  said  : 
**I  cli<i  not  go  to  Toronto  partly  because  I  was  offered 
anot^lker  job  here,  and  partly  because  1  thought  it  would 
not;  \>e  safe  for  me  to  go  to  Toronto.    I  knew  about  the 
striko  about  a  week  befoie  I  met  Pickard.    I  was  told  by 
a   member  of  the  Plasterers*  Union  of  Toronto  that  it 
wouldn't  be  safe  for  any  plasterer  to  go  to  work  in  Toronto. 
He  said  the  plasterers  were  on  strike  there,  and  that  there 
were   a  great  many  Irish  labourers  there  who  wouldn't 
stop  »t  anything  if  strangers  came  in  to  Toronto  to  work. 
He  s^id  Chase  was  chairman  or  president  of  the  union,  and 
'Was    in  Guelph  representing  the  union  for  the  purpose  of 
prev^^nting  plasterers  here  from  going  to  Toronto,  and  that 
"w^&rever  the  boss  plasterers  sent  for  men  the  president  of 
^6  ^nion  sent  pickets  to  prevent  the  men  there  from  com- 
^^S  ^t^po  Toronto."    A  strike  carried  on  in  which  such  means 
^^^ken  to  prevent  the  masters  from  hiring  men,  and  in 
^^■'^^li  there  is  such  danger  to  be  feared,  is  not  likely  to  be 
^^"^"^^d  on  with  the  moderation  which  is  described  by  the 
P^"^^  anting  parties,  who  have  their  members  and  pickets 
^^^e  outlying  places  where  men  are  being  engaged,  and 
^^^^  are  watching  along  the  line  of  travel,  and  at  the  rail- 
J^*^^  stations,  to  intercept  all  workmen  coming  to  Toronto 
lire  and  employment  by  the  master  plasterers.    I  am 
^      Opinion,  on  this  part  of  the  case,  that  McCord  and 
^ins  did  hinder  and  molest  Pickard  from  getting  the 
"^^ces  of  Henry  either  for  himself  or  for  the  master  plas- 
^^rs,  and  that  they  did  hinder  and  molest  Hemy  from 
^^^^^^ring  into  such  service,  as  alleged  against  them. 

^^^e  reason  I  do  not  believe  Henry  s  account  of  the  mat- 
g  is,  that  Pickard,  in  his  examination,  said  he  knew 
^j^^^^toy  well ;  they  used  to  work  together.  He  also  said 
^^^t  Henry  said  to  him,  after  McCord  and  Jenkins  had 
,  n  speaking  to  Henry :    That  it  was  pretty  tough,  that 

^      had  known  me  (Pickard)  a  good  while,  and  worked 
■^^h  me,  and  didn't  care  to  go  back  on  me  ;  but  that  he 
^^"^^Id  not  go  back  on  his  fellow  men." 

McCord,  also,  in  his  examination  said  that  Henry  said 
12 — ^VOL.  IV  OJL 
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to  Pickard  in  the  car,  "  Bill,  you  have  misrepresented  the 
thing  to  rae,  &c."  Yet  Henry,  in  his  examination,  said : 
**  I  can't  say  that  I  know  Wilham  Pickard  ;  I  never  made 
any  engagement  with  any  one  to  go  to  work  in  Toronto ; 
I  don't  know  the  name  of  the  man  I  went  to  Toronto  with ; 
I  didn't  hire  with  the  man  I  went  with."  And  so  he  goes 
on  in  his  examination  throughout  speaking  of  Pickard  as 
"  the  man  I  went  with,"  and  he  says  in  many  passages 
later  on  in  his  examination  he  did  hi  'e  with  that  man,  and 
he  did  engage  with  him. 

I  do  not  believe  Pickard  represented  to  Henry  at  any 
time  that  the  strike  was  over.  Pickard  asserts  he  never 
did,  and  Henry,  in  his  examination,  does  not  say  Pickard 
did  so,  although  he  does  say  it  in  his  affidavit.  McCord 
and  Jenkins  say,  Henry  did  in  the  car  charge  Pickard  with 
deceiving  him.  In  the  absence  of  Henry's  asserting  it  on 
his  cross-examination,  and  on  Pickard's  evidence,  I  am 
inclined  to  think  that  it  is  more  than  doubtful,  notwith- 
standing the  statements  of  McCord  and  Jenkins  to  the 
contrary,  that  Henry  did  make  any  such  charge  in  the  car 
against  Pickard ;  but  I  am  quite  convinced  that  Pickard 
did  not  tell  Henry  at  any  time  the  strike  was  over,  what 
ever  Henry  chose  to  say  in  the  car,  if  he  did  say  so,  in 
excuse  for  his  breaking  his  engagement  with  Pickard. 

I  am  of  opinion  the  facts  and  evidence  shew  a  plan 
and  scheme  laid  down  and  devised,  and  systematically 
followed  by  the  operative  union  membera,  to  prevent  the 
master  plasters  from  hiring  or  employing  men  ;  and  that 
McCord  and  Jenkins  did  so  hinder  and  molest  Henry,  as 
aforesaid,  in  pursuance  of  that  scheme,  and  in  doing  so 
that  they  were  carrying  out  the  objects  and  purposes  of 
the  several  members  of  the  union.  Their  language  was 
more  than  a  mere  statement  of  the  case,  leaving  Henry 
thereupon  to  exercise  his  own  free  independent  judgment. 

The  remaining  questions  are  more  important  ones : 

1.  Whether  upon  the  writ  of  summons  and  restraining 
order,  or  injunction,  McCord  and  Jenkins  can  be  charged 
with  committing  a  contempt  of  the  Court,  in  hindering  and 
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molesting  Pickard  from  hiring,  employing,  or  getting  the 
services  of  Henry  as  a  plasterer,  either  for  himself  or  for 
master  plasterers  ? 

2.  Is  Pickard  within  the  terms  of  the  injunction  by 
re^«-^oii  of  his  being  one  of  the  Master  Plasterera'  Associa- 
tion ? 

3.  Is  the  Master  Plasterers'  Association  a  party  to  these 
pr'ocoedings  ?  That  is,  do  the  first  named  plaintiffs  repre- 
sent them  in  this  action,  and  in  these  proceedings  ? 

4?-    Are  the  plaintiffs,  if  suing  in  their  own  right,  entitled 

olaim  protection  against  the  acts  of  the  defendants,  or 

*S^ixi8t  McCord  and  Jenkins,  on  this  motion  by  reason  of 

*^ei  »^  being  members  of  the  Masters'  Association,  assuming 

^e  «cts  complained  of  were  done  against  that  associa- 
tion ^ 

^  -    Were  the  acts  done  against  the  association  ? 
I  ^  is  a  rule  that  a  creditor  may  sue  on  behalf  of  himself 
*nci  all  other  creditors.  Until  decree  the  suit  is  in  the  sole 
^^"tixol  of  the  plaintiff  creditor,  and  during  that  time  any' 
otb.^|.  creditor  may  commence  his  suit  without  regard  to  the 
P^'^c^ing  suit  of  the  first  creditor.    When  a  plaintiff  sues  on 
of  himself  and  of  others  of  a  similar  class  he  should 
^  ^tate  his  case  in  that  part  of  the  bill  which  sets  out  the 
'**^^::ie8  and  addresses  of  the  plaintiffs.    The  omission  of 
"'^^  Vi  a  statement  will  in  many  oases  render  a  bill  liable  to 
^^■I  Action  for  want  of  parties:  Danidl's  Chancery  Practice, 
^^^^  ed,  216,  arid  the  cases  there  cited  ;  and  in  other  cases 
deprive  the  plaintiff  of  his  right  to  the  whole  relief 
ich  he  seeks  to  obtain. 
"'Xrhen,  it  is  said,  a  creditor  suing  for  satisfaction  of  his  debt 
^^'fc  of  the  real  and  personal  estate  of  his  debtor,  and  not 
•^^'tiing  that  he  sues  "  on  behalf  of  himself  and  the  other 
^^^^<3itors,"  can  only  have  a  decree  for  satisfaction  out  of 
personal  estate  in  a  due  course  of  administration,  and 
not  for  satisfaction  out  of  the  real  estate :    1  DanieWa 
^^cery  Practice,  5th  ed.  302,  and  the  cases  there  cited 
^luendment, however,  may  be  made  in  that  respect:  ibid,, 
^         bill  may  after  decree  be  taken  to  be  a  bill  on  behalf  of 
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all  other  creditors  in  order  to  reach  the  real  estate :  Woods 
V.  Sowsrby,  14  W.  R.  9.  In  the  affidavit  of  Hynes  for  the 
injunction  he  states  he  is  president  of  the  Master  Plaster- 
ers' Association  :  that  Wright,  a  co-plaintiflF,  is  secretary  of 
it,  and  Lockwood  and  Hardy,  the  other  two  plaintiffs,  are 
members  of  it;  and  that  Fisher,  one  of  the  defendants,  is  the 
president  of  the  Operative  Plasterers*  Union ;  Balmer,  a 
co-defendant,  is  secretary,  and  Dunbar  and  Chase  are 
officers,  or  members  of  it,  and  that  Chase  is  the  chairman 
of  the  strike  committee  of  the  said  union.  The  affidavit 
further  represents  that  the  plaintiffs  represent  the  Master 
Plasterers'  Association,  and  the  defendants  represent  the 
Operative  Plasterers*  Union. 

The  writ  of  summons,  under  the  practice  before  the 
Judicature  Act,  was  not  required  to  describe  any  special 
character  in  which  the  plaintiffs  sued :  it  was  sufficient  to 
describe  them  in  their  special  character  in  the  declaration. 
The  writ  could  not  be  enlarged  in  that  respect,  but  could 
be  restricted.  Since  the  Judicature  Act,  by  Rule  98  of 
that  Act,  "  where  there  are  numerous  parties  having  the 
same  interest  in  one  action,  one  or  more  of  such  parties 
may  sue,  or  be  sued,  or  may  be  authorized  by  the  Court 
to  defend  in  such  action,  on  behalf  of  or  for  the  benefit  of 
all  parties  so  interested  :'*  Maclennan's  Judicature  Act  150, 
and  the  cases  there  cited  upon  that  rule. 

Then,  by  Rule  13,  it  is  provided  that  "  if  the  plaintiff 
sues  in  a  representative  capacity,  or  if  the  defendant,  or  any 
of  the  defendants,  is  sued  in  a  representative  capacity,  the 
indorsement  shall  shew,  in  manner  appearing  by  the  state- 
ment in  appendix  A.  hereto,  part  2,  sec.  5,  or  by  any  other 
statement  to  the  like  effect,  in  what  capacity  the  plaintiff  or 
defendant  sues,  or  is  sued  ;**  and,  by  reference  to  the  place 
mentioned  at  p.  378  of  Maclennan's  work,  the  claim  must 
be  expressed  thus  :  The  plaintiff's  claim  is  as  executor  of 
C.  D.  deceased,  for  &c.,**  or  as  the  case  may  be.  If  the 
statement  of  claim  shew  the  plaintiff  is  suing  on  behalf  of 
himself  and  other  creditors  it  is  not  necessary  to  amend 
the  writ  by  the  insertion  of  those  words :  Eyi^e  v.  Coo^  24 
W.  R.  317. 
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Xn  the  case  in  hand  the  claim  endorsed  on  the  writ  does 
not>  show  the  plaintiffs  sue  in  any  other  character  than  in 
their  own  personal  right,  and  in  the  injunction  granted  the 
plctin-tiffs  are  described  in  the  like  manner  as  litigants  in 
thoir  individual  capacity.  There  is  an  express  allegation 
in  iAxe  plaintiffs'  affidavits  that  the  plaintiffs  do  represent 
and  are  representing  the  Masters'  Association,  but  that  is 
noi;  sufficient  formally  to  constitute  tha  action  one  of  that 
n&t^UTe. 

X  do  not  see,  therefore,  how  it  can  possibly  be  maintained 
th&i^  McCord  and  Jenkins  have  done  any  act  against  the 
pl&lxxtiffs  personally  by  their  interference  with  Pickard, 
nor-  liow  it  can  be  said  they  are  guilty  of  contempt  by 
ii^texrfering  with  the  Master  Plasterers'  Association,  when 
tha.'ti  body  is  not  a  party  to  these  proceedings  by  represen- 
tati<:>n  or  otherwise.    The  case  of  Lund  v.  Blanshard,  4 
Ha:xr^  290,  shews  an  amendment  of  the  writ  of  summons, 
Qt  any  rate  of  the  claim  endorsed  upon  it,  would 
'^T.'^^aire  to  be  made  to  enable  the  plaintiffs  to  proceed 
^^inst  the  defendants,  or  any  others,  for  acts  of  inter- 
^^r^^ice  with  the  Masters'  Association ;  and  the  injunction 
^^v^ld,  of  course,  have  to  be  amended  in  like  manner ;  but 
th^t  involves  the  necessary  consequence  that  McCord  and 
Icins  must  be  ac(|uitted  from  their  alleged  contempt  of 
^'^^    process  or  order  as  it  now  stands. 

discharge  the  motion  to  commit  these  two  men  for 
^'^^    alleged  contempt  laid  against  them,  but  without  costs, 
'^^^^^use  the  case  made  for  them  has  not,  in  my  opinion, 
fully  or  fairly  stated ;  I  may  say  has  not  been  truly 
^^^'^ed;  and  because  the  other  objections  they  have  raised 
.   "^^e  not  been  sustained;  and  I  desire  they  should  dis- 
^'*^^ly  understand  that  they  are  acquitted  as  much  for 
^J*^*t  may,  to  some  extent,  be  called  a  point  of  form,  rather 
"^^Ji  one  of  substance. 


Motion  dismissed  without  costs. 
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[QUEEN'S  BENCH  DIVISION.] 

FooTT  V.  Rice  et  al. 

Deficiency  from  false  survey — Compeftsation — Trusts  declared  of  original 
lot — DiHclaimer  by  cestui  que  trust — Improvements  under  misteUbe  of 
title — Estoppel  of  married  wotnan— Restraint  cujainst  anticipation. 

O.  W.  F.,  being  the  patentee  of  a  certain  lot  described  as  of  200  acres,  but 
in  which  there  was  a  deficiency,  conveyed  half  of  the  lot  to  J.  B.  P., 
who  conveyed  it  to  trustees,  to  hold  in  trust  for  E.  F.,  wife  of  G.W.  F„ 
upon  certain  trusts  declared  in  the  deed,  and  without  power  to  her  to 
anticipate.  The  deficiency  was  subsequently  discovered  and  upon  the 
application  to  the  government  in  the  name  of  the  trustees  by  G.  W.  F., 
whom  they  appointed  their  agent  for  that  purpose,  a  grant  of  land  as, 
compensation  for  the  deficiency  was  made  to  the  trustees  of  E.  F.,  de- 
scribing them  as  such.  Subsequently  an  instrument  under  seal, 
expressed  to  be  made  between  J.  B.  f .,  of  the  first  part,  and  E.  F., 
wife  of  G.W.  F.,  of  the  second  part,  and  the  trustees  of  the  third  part, 
which  recited  ihe  facts  and  also  that  the  trustees  had  no  real  interest 
therein,  but  were  named  as  grantees  merely  as  being  the  legal  owners 
of  the  original  half  lot,  was  executed  by  J.  B.  P.  and  E.  F.,  whereby 
they  declared  that  the  parties  of  the  first  and  second  parts  were  not  in 
any  way  interested  in  the  lands  granted  as  compensation,  and  that  the 
trustees  held  them  as  trustees  for  G.  W.  F.,  the  patentee  of  the  original 
lot.  After  this  the  trustees,  by  the  direction  of  G.  W.  F.  conveyed  to 
E.,  under  whom  the  defendants'  claimed.  E.  F.  now  brought  this 
action  to  recover  the  land. 

//c/d.[HAOARTY.  C.  J.,  dissenting]  that  E.  and  those  claiming  under  him 
must  be  held  to  have  had  notice  of  the  title  of  the  trustees,  who  were 
described  in  the  patent  as  trustees,  of  E.  F. :  that  this  land  was  subject 
to  the  trusts  of  the  previous  conveyance  to  them :  that  E.  F.  was  not 
estopped  by  the  declaration  executed  by  J.  B.  P.  and  herself,  which  did 
not  divest  her  of  her  title,  and  that  therefore  she  was  entitled  to  recover. 

Held,  also,  that  there  should  be  a  reference  to  the  Master  to  take  an 
account  of  taxes  paid  and  permanent  improvements  made  upon  the  lands, 
further  consideration  being  reserved. 

Per  Hagarty,  C.  J.— The  legal  estate  being  in  the  defendant  by  con- 
veyance from  the  trustees,  the  plaintiff  should  show  an  equity  to 
recover  what  she  claimed  as  part  of  the  trust  estate,  which  she  had  not 
done;  that  the  patent  to  the  trustees,  though  describing  them  as  such, 
did  not  in  terms  declare  any  trust  respecting  this  land,  and  it  could  not 
be  assumed  that  it  formed  part  of  the  trust  premises. 

Per  Armodr,  J. — The  case  was  not  within  R.  S.  0.  ch.  95,  sec.  4,  as  to 
improvements  under  a  mistake  of  title,  but  was  governed  by  the 
principles  of  equity  governing  the  relationship  of  trustee  and  cestui 
que  trust. 

Per  Cameron,  J. — The  case  was  within  the  statute. 
Action  for  recovery  of  land. 

The  statement  of  claim  alleged  that  the  plaintiff  was 
the  widow  of  the  late  George  W.  Foott:  that  by  the  provi- 
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siort  of  a  certain  deed  of  January  15th,  1852,  James  Beatty 
and  Albert  Prince  became  the  trustees  of  thei  plaintiff  of 
the   e«ist  half  of  lot  16,  in  the  front  concession  of  Dover 
^st,  county  of  Kent,  upon  trust  to  permit  the  plaintiff  to 
occupjr  said  land,  and  to  recover  and  take  the  rents  and 
profits  during  her  life,  and  after  her  death  upon  trust  for 
sucH  person  as  she  might  give  or  devise  the  same  to ;  and 
tha.t  the  plaintiff  should  not  do,  suffer  or  permit  any  act  to 
ohange  or  assign  the  same,  or  the  rents  or  profits 
thereof;  and  that  in  case  she  should  violate  the  said  trusts 
land  should  revert  to  the  settlor,  James  B.  Perrier,  who 
^^^ouited  said  deed,  and  made  said  conveyance  in  pursu- 
ance?    of  the  will  of  Sir  Anthony  Perrier,  whose  executor 
«James  B.  Perrier  was :  that  said  trustees  accepted  the 
trusts  and  acted  therein :  that  in  or  about  the  year 
18oG,  it  was  discovered  that  said  half  of  said  lot  16,  in  the 
f^^^^ti  of  Dover,  was  deficient  in  the  quantity  of  land 
"^l^ioli  it  was  supposed  to  contain,  and  which  was  purported 
^         patented,  and  the  Government  of  Canada,  on  March 
6^1^ ,  1857,  granted  to  said  trustees,  Beatty  and  Prince,  as 
^^■ustees  for  the  plaintiff,  and  on  the  trusts  of  said  deed  of 
Janviary,  1852,  among  other  lands,  lot  4,  in  the  11th  con- 
ces^^i^n  of  (Latham,  in  the  county  of  Kent,  as  compensation 
the  deficiency  in  the  quantity  of  land  so  patented  in 
Do  v"^r  east,  and  the  said  trustees  accepted  the  same  in  the 
^^xjsofsaid  trusts:  that  subsequently  said  trustees  pre- 
^'^cied  to  sell  and  convey  the  lands  to  one  Emery,  but  said 
tees  had  no  power  or  authority  to  sell  or  convey  the 
^^•txx^,  nor  to  part  with  said  lands,  and  the  plaintift'  was 
^^^itled  to  the  possession  of  the  same  under  the  terms  of 
trusts:  that  said  plaintiff  was  during  all  said  time, 
^^^il  April  1881,  under  coverture:  that  lefendants  had 
^^^^ntly  taken  possession  of  said  land,  and  claimed  the 
^^^^e  under  and  through  the  conveyance  made  by  said 
*"^^tees  to  said  Emery  ;  and  the  plaintiff  claimed  possession 
mesne  profits. 

^    "^llie  statement  of  defence  and  counter  claim  alleged  that 
^^^ndants  were  in  possession  of  said  lands :  that  said  lot 
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number  16,  in  front  on  the  River  Thames,  in  the  township 
of  Dover  east,  was  |)atented  to  George  Wade  Foott,  husband 
of  the  plaintiff :  that  said  Foott,  on  August  12th,  1837,  con- 
veyed the  east  half  of  said  lot  to  James  Black  Perrier  in 
fee :  that  Sir  Anthony  Perrier,  father  of  plaintiff  and  said 
James  Black  Perrier,  by  his  will  of  18th  February,  1845,  de- 
clared it  as  his  wish  and  desire  that  said  James  Black  Perrier 
should  relinquish  his  estate  in  said  land  in  favour  of  the  plain- 
tiff, and  assign  his  interest  to  or  in  trust  for  the  plaintiff, 
her  heirs  and  assigns  forever,  free  from  her  said  husband's 
debts  and  control :  that  said  James  Black  Perrier  did,  at 
the  request  of  said  plaintift,  convey  said  land  by  said  deed 
as  mentioned  in  plaintiff's  statement  of  claim,  and  upon 
the  trusts  therein  st£i.ted  :  that  afterwards,  about  the  year 
1856,  said  Foott  had  said  lot  16  surveyed,  and  found  that 
it  did  not  contain  the  acreage  in  said  patent,  and  there- 
upon compensation  for  the  deficiency,  about  42  acres,  was 
sought,  and  an  allotment  of  land  equivalent  in  value  to 
such   deficiency  was  authorized  to  be  made  to  said 
Beatty  and  Prince,  the  trustees,  subject  to  approval  when 
allotted:  that  the  patent  to  the  Crown  to  said  trustees 
issued  March  26th,  1857,  granting  to  them  said  land  in 
plaintiff's  claim  mentioned,  on  account  of  such  compensa- 
tion, but  containing  no  other  reference  whatever  to  said 
trusts :  that  said  patent  was  so  issued  to  said  trustees  nom- 
inally as  trustees  of  Ellen  Foott,  for  the  use  and  benefit  of 
the  said  George  Wade  Foott,  who  was  entitled  to  the  same 
in  his  own  right  as  patentee  of  said  lot  16  :  that  by  an 
instrument  under  seal  of  June  4, 1857,  between  said  James 
Black  Perrier,  of  the  first  part,  the  plaintiff  of  the  second 
part,  and  said  trustees  of  the  third  part,  the  parties  of  the 
first  and  second  parts  declared  that  they  were  not  in  any 
way  interested  in  said  lands  so  given  for  compensation, 
and  that  the  parties  of  the  third  part  held  said  land  as 
trustees  of  said  George  Wade  Foott,  and  not  otherwise 
and  that  they  were  to  dispose  of  said  lands  as  said  Foott 
might  direct  and  appoint :  that  on  November  2nd,  1864, 
said  trustees,  by  the  direction  of  said  George  Wade, 


FOOTT  V.  RICE  ET  AL. 


97 


Footfc,  conveyed  said  land  to  A.  Emery  ;  and  the  defendants 
clairoed  to  be  the  owners  in  fee  in  possession  of  said  lands 
uncieir  title  derived  from  him:  that  the  defendants  claimed 
l>«nefit  of  the  laws  relating  to  the  registration  of  the 
title  "to  lands  in  Ontario  as  against  the  trusts  contained  in 
the  oonveyance  from  James  Black  Perrier  to  said  trustees 
t;he  east  half  of  said  lot  16  to  her  separate  use,  the  same, 
^i^'t^cnded  to  cover,  not  being  registered  against  the  land 
cj  viestion  in  this  suit :  that  by  reason  of  the  recitals 
•t^t;^ments,  declarations,  and  directions  contained  in  the 
deed  of  June  4th,  1857,  plaintiff  was  estopped  from  claim- 
Any  interest  in  said  lands;  and  that  plaintiff's  claim,  if 
was  barred  by  her  acquiescence  in  the  conveyance  of 
land  to  said  A.  S.  Emery,  and  by  lapse  of  time  :  that 
"^'^^  patent  to  the  land  in  dispute  in  this  cause  having  been 
^*^ted  to  the  said  trustees,  defendants  were  entitled  to 
under  the  deed*  made  to  said  Emery,  and  the  subse- 
^^^«:^t  conveyances  thereof  made  to  them  as  the  assigns  of 
''^^^  trustees  in  any  eveni  And  defendants,  byway  of  cross- 
'^'i^f,  prayed  that  it 'might  be  adjudged  .that  they  were 
*^^i^ed  to  said  land  as  against  said  settlement  and  said 
^'^^fe  to  the  separate  use  of  plaintiflF  thereby  created,  or 
J*^^rwise;  and  defendants  further  stated  that  when  said 
was  conveyed  to  said  Emery  it  was  wet  marsh  land 
of  very  little  value,  and  had  thereafter  been  subjected  to 
^  heavy  assessments  for  drainage  as  well  as  other  taxes, 

i^h  said  Emery  or  those  claiming  under  him,  with  the 
*  ^^^ndants,  had  had  to  pay,  and  the  defendants  had  made 
^^^rs  valuable  improvements  on  said  lands  of  a  permanent 
^*^^Vjre;  and  defendants  charged  that  they  were  entitled  to 
^    ^^^paid  all  such  taxes  and  interest  thereon,  as  well  as 
^   value  of  such  improvements,  with  interest  thereon,  in 
it  should  *be  held  that  they  were  not  entitled  to  said 
and  they  claimed  the  benefit  of  the  statutes  relating 
^  improvements  made  under  a  mistake  of  title. 

"X*he  case  was  tried  at  the  last  Spring  Assizes,  at  Chatham, 
Cameron,  J.,  without  a  jury,  when  the  following  facts 
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On  the  5th  of  February,  18:]8,  the  (JJrown  granted  to 
George  Wade  Foott  lot  number  sixteen  in  the  first  conces- 
sion of  the  township  of  Dover  Elast,  describing  it  as  follows: 
"All  that  parcel  or  tract  of  land  situate  in  the  toiivnship  of 
Dover  (eastern  division),  in  the  county  of  Kent,  in  the 
western  district  in  our  said  Province,  containing  by 
admeasurement  two  hundred  acres  (with  allowance  for 
roads),  be  the  same  more  or  less,  being  composed  of  lot 
number  sixteen  in  the  front  or  first  concession  upon  the 
river  Thames  of  said  township  of  Dover."  Prior  to  the 
said  grant,  and  on  the  12th  day  of  August,  1837,  the  said 
George  Wade  Foott,  by  deed  of  bargain  and  sale  bearing; 
that  date,  and  made  between  the  said  George  Wade  Foott 
and  one  James  Black  Perrier,  for  the  consideration  of  £220 
paid  to  him  by  James  Black  Perrier,  conveyed  to  him,  the 
said  James  Black  Perrier,  in  fee,  the  eastern  half  of  lot 
number  sixteen  in  the  first  concession  of  the  township  of 
Dover,  "  containing  one  hundred  acres  more  or  less.** 

On  the  3rd  of  November,  1848,  George  Wade  Foott,  by- 
deed  poll  of  that  date,  after  reciting  the  last  mentioned 
deed,  and  that  he  was  at  the  time  of  the  making  thereof 
equitably  seised  of  the  land  thereby  conveyed,  and  that 
since  the  making  thereof,  and  on  the  5th  day  of  February, 
1838,  the  Crown  had  granted  to  him  the  whole  lot  number 
sixteen,  and  that  he  thereby  became  legally  seiced  thereof, 
granted,  released,  aliened,  and  confirmed  unto  James  Black 
Perrier,  his  heirs  and  assigns,  all  that  pai*cel  of  land  com- 
monly known  as  the  east  half  of  lot  number  sixteen  in  the 
first  concession  of  the  township  of  East  Dover,  containing 
one  hundred  acres  more  or  less.'' 

Sir  Anthony  Perrier,  the  father  of  James  Black  Perrie 
and  of  the  plaintiff  Ellen  Foott,  the  wife  of  .George  Wac 
Foott,  died  on  the  24th  day  of  April,  1845,  having  pi 
viously  thereto,  and  on  the  18th  of  February,  1845,  made  J 
last  will,  in  which  was  contained  the  following  provis 
devise  and  bequest ;  "  Whereas  my  said  son  James  Bl 
Perrier  is,  under  and  by  virtue  of  a  certain  indented  f 
of  assignment  or  conveyance,  bearing  date  the  1 2th  d« 
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August,  1837,  executed  between  him  and  his  brother-in-law 
<3eorge  Wade  Foott,  esquire,  well  and  legally  seised  and 
'possessed  of  a  certain  parcel  or  tract  of  land  and  premises 
situate  in  the  township  of  Dover,  in  the  county  of  Kent, 
And  Province  of  Upper  Canada,  to  hold  unto  him  the  said 
James  Black  Perrier,  his  heirs  and  assigns  forever,  freed 
<AQd  discharged  from  all  incumbranc&s  whatsoever,  it  is  now 
my  wish  and  desire  that  my  said  son  James  shall  relinquish 
mil  and  every  his  estate,  interest  and  claim  in  said  tract  of 
land  and  premises,  and  every  part  thereof,  so  situate  as 
^mforesaid  and  derived  by  him  under  said  deed,  in  favour  of 
:xny  said  daughter  EUlen  Foott^  and  assign  and  make  over 
«uch  interest  by  fit  and  proper  deeds  to  be  executed  by 
liim,  to  or  in  trust  for  my  said  daughter  Ellen  Foott,  her 
lieirs,  executors,  administrators,  or  assigns,  forever,  free 
from  the  debts,  control,  or  intermeddling  of  her  husband, 
-the  said  George  Wade  Foott,  in  any  way  whatsoever;  and 
placing  full  confidence  and  reliance  in  my  said  son  James 
that  he  will  comply  with  such  my  wish  and  desire  by  exe- 
cuting such  deeds  of  assignment  or  conveyance  as  he  may 
be  called  upon  or  required  by  the  said  Ellen,  her  heirs, 
executors,  administrators,  and  assigns,  for  the  purpose 
aforesaid,  then  and  in  such  case  only,  and  not  otherwise,  I 
leave,  devise,  and  bequeath  unto  him  the  said  James  Black 
Pender,  his  heirs,  executors,  administrators,  and  assigns,  all 
and  every  my  estate  and  interest  and  term  for  years  yet 
to  come  and  unexpired,  and  the  rents,  issues,  and  profits  in 
that  part  of  the  lands  of  Shonakeil,  alias  Sunday's  Well, 
situate  in  the  north  liberties  of  the  city  of  Cork,  held  under 
the  Earl  of  Cork  and  Orery,  and  which  premises  were 
assigned  to  me  by  Thomas  Gibbings,  esquire,  deceased,  but 
subject  to  the  yearly  head  rent  payable  thereout  and 
covenants  in  the  original  indenture  of  lease  contained." 

By  indenture  executed  by  all  the  parties  thereto,  bearing 
date  the  15th  day  of  January,  A.  D.  1852,  and  made 
between  James  Black  Perrier,  of  the  city  of  Cork,  in  that 
part  of  Great  iiritain  called  Ireland,  esquire,  son  of  the  late 
Sir  Anthony  Perrier,  of  the  same  place,  deceased,  of  the 
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first  part ;  Ellen  Foott,  wife  of  George  Wade  Foott,  of  the- 
township  of  Dover  East,  in  the  county  of  Kent,  in  the 
western  district  and  Province  of  Canada,  esquire,  and 
daughter  of  the  said  Sir  Anthony  Perrier,  of  the  second 
part;  and  James  Beatty,  of  the  town  of  Chatham,  in  the 
said  last  mentioned  county,  district  and  province,  mer- 
chant, and  Albert  Prince,  of  the  town  of  Sandwich,  in  the 
county  of  Essex,  in  the  said  western  district,  esquire,  of 
the  third  part — after  reciting  the  said  deed  of  the  12th  of 
August,  1837,  and  the  said  provision,  devise,  and  bequest 
in  the  said  will  of  the  said  Sir  Anthony  Perrier,  the  death 
and  the  date  of  the  death  of  the  said  Sir  Anthony  Perrier^ 
and  that  the  said  Ellen  Foott  had  called  upon  and  requested 
of  the  said  James  Black  Perrier,  by  requisition  under  her 
hand,  dated  the  17th  of  April,  A.  D.  1851,  to  execute  this 
present  assignment  in  trust  for  her  sole  use  and  benefit^ 
with  which  request  he  consented  and  agreed  to  comply — it 
was  witnessed  that  for  the  purpose  of  carrying  out  the  inten- 
tions of  the  said  Sir  Anthony  PeiTier,  deceased,  so  expressed 
in  the  said  hereinbefore  recited  part  of  his  said  will,  and 
vesting  in  trustees  to  the  use  and  for  the  benefit  of  the 
said  Ellen  Foott  during  her  life  time,  and  for  the  benefit  of 
her  children  after  her  death,  the  parcel  or  tract  of  land  so 
conveyed  to  the  said  James  Black  Perrier,  as  hereinbefore 
mentioned,  and  in  consideration  of  the  premises,  and  in 
further  consideration  of  five  shillings,  &c.,  he,  the  said 
party  of  the  first  part,  at  the  special  instance  and  request 
and  by  the  direction  of  the  said  Ellen  Foott,  testified  by 
her  being  an  executing  party  thereto,  did  thereby  grant, 
bargain,  sell,  assign,  alien,  transfer,  convey,  make  over^ 
relinquish,  and  confirm  unto  the  said  James  Beatty  and 
Albert  Prince,  parties  of  the  third  part,  their  heirs  and 
assigns,  all  and  singular,  the  said  easterly  half  or  moiety 
of  the  said  lot  number  sixteen  in  the  first  concession  of  the 
township  of  Dover  East,  aforesaid,  *  •  to  have  and  to- 
hold  the  said  last  mentioned  lands,  hereditaments  and 
premises,  and  every  part  thereof,  with  the  appurtenanr^es, 
unto  the  said  James  Beatty  and  Albert  Prince,  and  the 
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survivor  of  them,  an»l  the  heirs  and  assigns  of  such  sur- 
vivor, for  ever,  upon  the  trusts  and  to  and  for  the  several 
«nds,  intents,  and  purposes  thereinafter  declared  of  and 
concerning  the  same,  that  is  to  say :  upon  trust  to  peimit 
and  suffer  the  said  Ellen  Foott  to  occupy  the  said  heredi- 
taments and  premises,  or  to  receive  and  take  the  rents, 
issues,  and  profits  thereof,  and  of  every  part  thereof,  for 
and  during  the  term  of  her  natural  life,  without  impeach- 
ment of  waste,  and  after  death  upon  trust  for  such  person 
or  persons,  and  for  such  ends,  intents,  and  purposes  as  the 
-said  Ellen  Foott  should,  by  any  deed  to  be  executed  by  her 
in  the  presence  of  two  credible  witnesses,  or  by  her  last 
will  and  testament  to  be  duly  executed,  convey,  appoint, 
Ifive,  devise,  or  bequeath  the  said  hereditaments  and 
premises,  and  every  part  and  parcel  thereof;  and  in  default 
of  any  such  conveyance  or  appointment,  gift,  devise,  or 
/>equest  by  her  the  said  Ellen  Foott,  then  in  trust  for  the 
-^ght  heirs  of  the  said  Ellen  Foott,  for  ever ;  and  it  was 
^Jiereby  agreed  and  declared  that  the  receipt  of  the  said 
^^llen  Foott  alone  should  a  be  good  and  sufficient  discharge 
«  the  person  or  persons  paying  any  rent  for  the  said  heredi- 
inents  and  premises ;  and  that  no  part  thereof,  or  of  the 
id  lands  and  premises,  should  be  liable  or  subject  to  the 
ebts,  control,  or  engagements  of  her  husband,  the  said 
rge  Wrtde  Foott,  but  should  be  for  the  sole  and  separate 
of  the  said  Ellen  Foott ;  and  it  was  further  agreed  ajid 
eclared  that  these  presents  were  upon  this  express  condi- 
ion,  that  the  said  EJllen  Foott  should  not  and  would  not,  at 
ny  time  during  her  life,  sell,  assign,  alien,  transfer,  convey, 
^^^fcaiake  over,  or  in  any  way  affect,  charge,  incumber,  or  pre- 
udice  the  said  eastern  half  or  moiety  of  said  lot  of  land 
thereby  assigned  for  her  sole  use  and  benefit,  to  the  said 
'^g)arties  of  the  third  part,  or  any  part  or  parts  thereof,  or  do, 
-*^r  cause,  or  permit,  or  suffer  to  be  done  any  act,  matter  or 
^hing  whatsoever  which  would, could,should  or  might  in  any 
^^ay  tend  to  reduce  or  diminish  the  annual  profits  to  arise 
^sffrom  said  lands  and  premises,  or  which  could  or  might  in 
y  manner  have  the  effect  of  preventing  the  said  Ellen 
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^^rant  made  to  Mr.  Foott  to  be  ascertained  by  the  local 
SLgeni,  and  the  appropriation  in  lieu  thereof  to  be  based 
subject  to  approval  upon  such  estimate  of  value." 

Under  this  order  in  Council  the  lands  in  question  were 
granted,  on  the  26th  day  of  March,  1857,  "  unto  James 
Seatty,  of  the  City  of  Detroit,  in  the  State  of  Michigan, 
^Kaquire,  and  Albert  Prince,  of  the  Town  of  Sandwich,  in 
-^Jie  County  of  Essex,  barrister,  trustees  of  Ellen  Foott, 
^^ife  of  George  Wade  Foott,  in  compensation  for  deficiency 
in  the  east  half  of  lot  number  16,  in  the  front  concession, 
«n  the  Thames,  of  the  township  of  Dover  East " 

By  a  power  of  attorney  duly  executed  by  the  said  James 
^Seatty  and  Albert  Prince,  on  the  12th  day  of  January 
D.,  1856,  they  authorized  George  Wade  Foott  to  act  for 
^hem  as  their  attorney  in  obtjiining  from  the  Government 
mny  compensation  that  might  by  the  Government  be 
panted  to  them  either  in  money  or  otherwise  for  and  in 
respect  of  the  deficiency  that  there  was  in  the  quantity  of 
land  contained  in  the  east  half  of  lot  numbered  16,  in  the 
first  concession  of  the  township  of  Dover  East. 

It  appeared  that  very  shortly  after  the  issue  of  the 
grant  to  Beatty  and  Prince  George  Wade  Foott,  incited 
thereto  by  the  opinion  of  the   Attorney-General  above 
referred  to,  formed  the  design  of  attempting  to  rescue 
the  lands  granted  from  the  trust,  and  to  procure  their 
appropriation  to  his  own  use,  and  the  following  instru- 
ment was  prepared :  "  This  indenture,  made  the  fourth  day 
of  June,  A.D.  1857,  between  James  Black  Perrier,  of  the 
City  of  Cork,  in  that  part  of  Great  Britain  called  Ireland, 
Qf  the  first  part ;  Ellen  Foott,  wife  of  George  Wade  Foott, 
Of  the  Township  of  Dover  East,  in  the  County  of  Kent,  of 
C^^imada,  Esquire,  of  the  second  part,  and  James  Beatty, 
-^-^tely  of  Chatham,  in  Kent  aforesaid,  now  of  Detroit,  in 
'^Jie  State  of  Michigan,  in  the  United  States  of  America, 
^^erchant.  and  Albert  Prince,  of  the  Town  of  Sandwich,  in 
"^ilie  County  of  Rssex,  of  Canada,  Elsquire,  of  the  third  part : 
^^OThereas  by  deed,  dated  the  fifteenth  day  of  January,  A.D. 
^^^.852,  the  said  party  of  the  first  part  did  convey  to  the  said 
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parties  of  the  third  part  the  lands  known  as  the  easterly 
half  part  of  lot  numbered  16,  in  the  first  or  front  conces- 
sion of  the  township  of  Dover  East,  in  the  said  county  of 
Kent,  upon  certain  trusts  therein  declared  of  and  concern- 
ing the  same,  ^hich  trusts  were  for  the  benefit  of  the  said 
Ellen  Foott ;  and  whereas  certain  lands  have  been  ordered 
by  the  Government  of  Canada  to  be  granted  to  the  said 
parties  of  the  third  part  as  such  trustees,  as  a  compensation 
for  a  certain  deficiency  in  the  quantity  of  the  said  eastern 
half  of  said  lot  IG,  but  the  said  parties  of  the  third  part 
have  no  real  interest  therein,  either  as  such  trustees  or 
otherwise,  they  having  been  named  as  grantees  of  such 
compensation  merely  from  their  being  the  present  owners 
of  the  said  east  half  of  lot  16  ;  and  whereas  the  beneficial 
grantee  of  said  compensation  is  George  Wade  Foott,  the 
husband  of  the  said  Ellen  Foott,  and  the  original  purchaser 
of  said  eastern  half  of  said  lot  16;  and  whereas  the  said 
parties  of  the  first  and  second  parts  desire  by  these  pre- 
sents to  declare  that  the  said  parties  of  the  third  part  are 
the  nominal  and  not  the  beneficial  owners  (either  as  trus- 
tees or  otherwise)  of  the  said  lands  so  granted  as  compen- 
sation,—  Now,  this  indenture  witnesseth  that  the  said  par- 
ties of  the  first  and  second  parts,  for  the  considerations 
aforesaid,  and  in  further  consideration  of  five  shillings  to 
each  of  them  now  paid  bv  the  said  parties  of  the  third 
part,  the  receipt  whereof  is  hereby  acknowledged,  do. here- 
by declare  as  follows :  (1)  The  said  parties  of  the  first  and 
second  parts  are  not,  nor  are  either  of  them,  their  heirs, 
executors,  administrators  or  assigns,  in  any  way  interested 
in  the  said  lands  so  ordered  to  be  granted  as  compensation 
for  such  deficiency.  (2)  The  said  parties  of  the  third  part 
hold  the  said  lands  so  ordered  to  be  granted  as  trustees  of 
or  for  or  attorneys  for  the  said  George  Wade  Foott,  and 
not  otherwise,  and  to  dispose  of  such  lands  as  the  said 
George  Wade  Foott  may  by  instrument  under  his  hand 
and  seal  direct  and  appoint.    In  witness  whereof,  &c" 

This  instrument  was  executed  by  James  Black  Perrier 
and  Ellen  Foott,  but  by  no  one  else. 
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JRy  indenture  of  bargain  and  sale,  bearing  date  the  second 
ds^y    of  November,  1864,  and  made  between  James  Beatty, 
of  t;b.«  City  of  Detroit,  in  the  State  of  Michigan,  Esquire, 
-Albert  Prince,  of  the  Town  of  Sandwich,  in  the  county 
of  Sussex,  and  Province  of  Canada,  barrister-at-law,  trustees 
of  "Ellen  Foott,  wife  of  George  Wade  Foott,  of  the  first 
pcLT-^,  George  Wade  Foott,  of  the  second  part,  and  Arthur 
Emery,  of  the  City  of  London,  in  the  county  of  Middle- 
Bex,  and  Province  aforesaid,  auctioneer,  of  the  third  part, 
after  reciting  that,  whereas  the  said  trustees  were  by  their 
^'TJsfc  authorized  and  required  to  convey  the  thereunder 
mea^ioned  lands  in  such  manner  as  might  be  directed  by 
tie  s^id  George  Wade  Foott,  who  had  directed  the  execu- 
^oa  o£  said  conveyance,  which  direction  was  testified  by  his 
^^STia^tutre  thereto,  the  said  parties  of  the  first  part,  for  the 
^^r^saed  consideration  of  SI  ,000,  granted  the  lands  in 
question  to  the  said  party  of  the  third  part  in  fee  simple. 

learned  Judge  reserved  the  case,  and  subsequently 
delivfa-r-ed  the  following  judgment : 

^ '-^-^^ERON,  J. — I  am  of  opinion  the  plaintiff  is  entitled  to 
j-eco^^y  possession  of  the  land  in  question.    Assuming  it 
to  K^-V'^  heen  held  by  the  trustees  of  the  plaintiff,  Beatty 
I^iince,  under  the  patent  from  the  CVown  of  March 
26tK,  1867,  upon  the  same  trusts  as  the  east  half  of  lot  No. 
l6,        the  front  concession  of  Dover  East,  for  a  deficiency 
^Hich  the  land  in  question  was  given  or  granted  by  the 
Cro\^j^  as  compensation,  there  would  be  no  question  of  the 
P^ixtirs  right  to  recover  unless  she  deprived  herself  of 
thai  x^ght  by  the  declaration  signed  and  sealed  by  her  and 
Janv^  Black  Perrier  of  June  4th,  1857,  by  which  she  dis- 
any  interest  in  the  land,  and  authorized  the  trus- 
^  convey  in  such  manner  as  her  husband,  the  late 
^^^ge  Wade  Foott,  should  direct  and  appoint,  or  by  sub- 
'f^^^nt  acquiescence  in  the  conveyance  by  the  trustees  by 
®  direction  of  her  husband  to  Arthur  S.  Emery,  his  heirs 
^"^^   Assigns,  under  whom  the  defendants  claim. 

^  ^liink  there  can  be  no  doubt,  having  reference  to  the 
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papers  and  documents  presented  to  the  Crown  Land  depart- 
ment upon  which  the  grant  by  way  of  compensation  was 
made  to  Beatty  and  Prince  of  the  land  in  question,  it  was 
intended  to  be  subject  to  the  trusts  of  the  trust  deed  of  Janu- 
ary 15th,  1852,  from  James  Black  Perrier  to  the  said  Beatty 
and  Prince.  The  order  in  Council  authorizing  compensa- 
tion to  be  made  contains  this  statement:  "The  present 
application  is  put  forward  on  behalf  of  William  Lumley 
Perrier  and  Anthony  Perrier,  trustees  for  Mrs.  Foott,  as  to 
the  west  half,  and  James  Beatty  and  Albert  Prince,  trus- 
tees as  to  the  east  half  of  lot  16  in  1st  concession  of  Dover 
east.  The  Honourable  the  Attorney-General  for  Upper 
Canada  is  of  opinion  that  compensation  can  be  safely 
made  to  those  tixistees,  and  moreover  that  Mr.  Foott  him- 
self might  have  personally  claimed  such  compensation.  A 
letter  from  the  Commissioner  of  Crown  Lands  under  date 
October  18th,  1856,  addressed  to  agents  for  the  disposal  of 
public  lands  generally,  giving  effect  to  the  order  in  council, 
was  in  the  following  terms:  "Sir, — An  order  in  council 
having  issued  on  September  15th  last,  authorizing  a  grant 
to  William  Lumley  Perrier  and  Anthony  Perrier,  and  to 
James  Beatty  and  Albert  Prince,  trustees  for  Mrs.  Ellen 
Foott,  in  compensation  for  deficiency  in  the  grant  of  lot 
16,  in  the  front  or  first  concession  upon  the  Thames,  in 
Dover  East,  I  have  to  request  that  you  will  allow  a  selec- 
tion of  the  amount  of  £735  to  be  made  by  the  agent  for  tie 
parties,  George  Wade  Foott,  Esquire,  from  the  Crown  lands 
placed  under  your  charge  for  sale." 

These  documents  would  seem  to  leave  no  reasonable 
doubt  that  the  Government  made  the  grant  in  compensa- 
tion to  Beatty  and  Prince  solely  in  their  character  of 
trustees  for  the  plaintiff,  and  the  land  acquired  under  the 
grant  must  be  regarded  in  the  same  light  as  it  would  have 
been  had  the  trustees  under  a  power  of  sale  sold  the 
quantity  of  land  found  to  be  deficient  and  bought  other 
lands  with  the  proceeds,  which  clearly  would  have  been 
subject  to  the  trusts  in  the  original  deed  of  trust  as  far  as 
they  could  be  made  applicable.    The  ground  of  contention. 
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thex-efore,  put  forward  on  behalf  of  the  defendants,  that 
the»  being  no  trust  declared  in  the  patent,  the  trustees 
toolf  a  fee  simple  in  the  land,  unfettered  by  the  trusts  of 
tVie  previous  trust  deed,  is  not  entitled  to  prevail. 

rrhe  next  question  is,  has  the  plaintiff,  by  her  declaration 
of  *Jie  4th  of  June,  1857,  estopped  herself  from  now  setting 
iiY>  ler  title  to  the  land  as  against  the  purchaser  from  her 
trustees  and  those  claiming  under  him.    It  does  not  appear 
ether  the  purchaser,  Arthur  S.  Emeiy,  was,  in  fact, 
awrare  of  this  declaration,  and  was  induced  to  buy  by 
reci^n  thereof.    The  paper  seems  to  have  been  executed 
^   enable  George  Wade  Foott  to  obtain  the  balance  of 
compensation  due  in  respect  of  the  deficiency  in  lot  No.  16 
the  Ist  concession  of  Dover  east  rather  than  as  being 
'^^tended  to  affect  the  land  in  the  patent  already  granted 
now  in  question.    I  gather  this  from  the  language 
^'^d  in  the  recital,  and  also  in  the  declaratory  part  of  the 
^^cl^tion.  which  does  not,  in  terms,  cover  land  granted, 
^oogh  if  a  grant  had  not,  in  fact,  been  made,  it  would 
^"^^fe  extended  to  all  the  land  covered  by  the  order  in 
^^xxcil.    The  recital  is  as  follows  :    "And  whereas  certain 
have  been  ordered  by  the  Government  of  Canada  to 
^  S^K^inted  to  the  said  parties  of  the  third  part  (Beatty  and 
as  such  trustees,  as  a  compensation  for  a  certain 
^^ficiiency  in  the  quantity  of  the  said  eastern  half  of  said 
X  6,  but  the  said  parties  have  no  real  interest  therein 
*^^l^^r  as  such  trustees  or  otherwise,  they  having  been 
^^^Xied  as  grantees  of  such  compensation  merely  from  their 
the  present  owners  of  the  said  east  half  of  lot  16." 
Oourse  it  is  quite  possible  that  Mr.  Perrier,  who  lived  in 
*^l«id,  might  not,  at  the  date  of  this  declaration,  have 
"^Xi  aware  that  a  patent  had  issued  to  Beatty  and  Prince 
tihe  26th  March  preceding,  and  as  far  as  he  was  con- 
^^^■^^ed  intended  to  relieve  all  lands  that  had  been  or 
^S'lt  be  obtained  as  compensation  for  the  deficiency  in 
X6,  in  the  1st  concession  of  Dover  East,  from  the  trusts 
**^^ted  by  him  in  respect  of  that  lot. 
-^^nt,  however  this  may  be,  it  is  clear  the  declaration  is 
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not  in  any  sense  a  legal  conveyance  of  any  land,  and  the 
plaintiff  cannot  be  held  to  have  divested  herself  of  the 
title  she  had  acquired  to  the  land  in  dispute  by  it,  and  I 
do  not  see  on  the  facts  in  evidence  any  that  can  in  law 
or  equity  estop  her  from  setting  up  that  title  against  the 
defendants.  In  Hofe  v.  Beard,  8  Gr.  380,  Vice-Chancellor 
Esten,  at  page  384,  uses  the  following  language,  which  is 
applicable  to  the  circumstances  of  the  present  case.  "It 
appears  to  me  that  the  release  of  1851  is  wholly  inoperative 
as  regards  Mrs.  Hope. 

It  may  be,  although  I  think  not,  that  a  married  woman 
consenting  to  a  breach  of  trust  cannot  afterwards  complain 
of  it,  or  making  a  representation,  and  encouraging  another 
to  act  upon  it,  will  be  compelled  to  make  it  good  ;  but  it 
is  perfectly  certain,  I  apprehend,  that  she  can  perform  no 
act  of  alienaticm  in  respect  of  such  estate,  unless  it  be 
accompanied  by  the  solemnities  proscribed  by  law  for  her 
protection.  The  requirement  of  the  re-lease  of  1851  from 
Mrs.  Hope  presupposed  that  the  park  lots  were  her  pro- 
perty, and  if  they  were  she  could  not  alienate  them  with- 
out the  solemnities  required  by  law.  That  they  were  her 
property  is  undoubted  ;  a  contract  existed  which  had  not 
been  rescinded  by  the  hospital.  It  was  the  duty  of  Mr. 
Beatty ,  as  executor,  to  cany  this  contract  into  effect  for  her 
benefit,  and  he  could  not  be  permitted  either  to  fulfil  this 
contract,  or  to  enter  into  another  for  her  own  benefit  with- 
out her  consent ;  and  such  consent,  which  would  be  in  fact 
an  alienation  of  her  estate,  could  not  be  given  so  as  to  bind 
her  without  observing  the  solemnities  required  by  law 
for  the  proiection  of  married  women."  The  trustees  in 
the  present  case  took  a  declaration  to  themselves  from  a 
married  woman  in  favor  of  her  husband  contrary  to  the 
the  terms  of  the  patent  under  which  they  held  the  land, 
assuming  the  declaration  does  extend  to  that  land,  and  acted 
upon  it  so  as  to  divest  her  of  her  interest  in  the  land  con- 
trary to  and  in  violation  of  the  original  trust,  and  the 
observances  required  by  law  to  enable  a  married  woman  to 
divest  her  estate  in  land  were  not  regarded.    I  think. 
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therefore,  the  declaration  cannot  be  held  either  as  a  con- 
V'ejrance  or  an  estoppel  to  defeat  her  legal  and  equitable 
title  to  the  land  in  dispute.    The  declaration  cannot  be 
treated  as  an  appointment  under  the  trust  deed  because  it 
took,  all  the  eflTect  it  could  have  immediately,  and  the 
power  in  the  trust  deed  is  a  power  of  appointment  to  take 
eflRact  upon  the  death  of  the  cestui  que  trust,  and  moreover 
was  not  executed  in  the  presence  of  two  witnesses  as 
tifc^  power  requires.    I  do  not  think  it  is  open  to  these 
^^f^ndants,  as  was  contended  by  Mr.  Atkinson,  to  set  up 
the  deed  of  trust  executed  by  James  Black  Perrier 
not  in  accordance  with  the  provisions  in  the  will  of 
Anthony  Perrier.    The  trusts  of  the  deed  were  assented 
V^y  the  plaintiff,  and  except  that  they  restrain  a  disposal 
^he  property  by  the  plaintiff  in  his  lifetime,  are  in 
-^rdance  with  that  will,  and  this  qualification  could  only 
questioned  by  the  legal  representatives  of  Sir  Anthony 
^"•^er,  or  by  the  plaintiff  herself. 

"i.'he  evidence  fails  to  shew  that  the  plaintiff  had  any 
Dwledge  or  notice  of  the  conveyance  to  Emery  previous 
^ler  husband's  death,  and  without  knowledge  there  could 
*^^^"^be  such  an  acquiescense  in  the  breach  of  trust  commit- 
^■^^"^  by  the  trustees  as  to  prevent  her  now  disputing  the 
^^^lidity  of  the  conveyance.    None  of  the  authorities  refer- 
'^^^^  to  by  Mr.  Atkinson  go  that  length, 

The  registry  laws  do  not  appear  to  me  to  be  involved  in 
"tfcM«  questions  to  be  decided.    There  is  no  question  of 
V^^ority  of  conveyance.  The  original  trust  deed  does  not  in 
*^*TU8  relate  to  the  land  in  question,  and  could  not  be 
^^^S^tered  m  affecting  it.    The  patent  grants  the  land  to 
^^tty  and  Prince,  describing  them  as  trustees,  which  I 
^J^iIl  must  be  taken  as  direct  notice  to  the  purchaser  from 
^^ena  of  their  fiduciary  character,  and  consequently  the 
are  obligatory  upon  the  purchaser  and  those  who 
^ixxi  under  him.   There  is  no  doubt,  however,  while  this 
^^^^  be  held  to  be  the  legal  result,  as  matter  of  fact  the 
P^K^oliaser  believed  he  was  acquiring  a  title  to  the  land 
^^fettered  by  any  trust,  and  I  am  therefore  of  opinion  he 
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is  within  the  protection  of  the  4th  section  of  chapter  95 
R  S.  O.,  in  respect  of  any  lasting  improvements  made  by 
them  on  the  land,  and  it  must  be,  as  was  arranged  by  the 
parties,  referred  to  the  Master  at  Chatham  to  ascertain  and 
report  upon  the  value  of  such  improvements,  if  any  there 
be. 

June  7th  1883.  S.  H,  Blake,  Q.  C,  and  Atkvnson  moved 
to  set  aside  the  judgment,  and  to  enter  judgment  for  the 
defendants  on  the  following,  amongst  other  grounds: 
(1)  On  the  law  and  evidence  (2)  On  the  weight  of 
evidence.  (3)  That  the  defendants  were  in  fact  the 
grantees  under  Mrs.  Foott,  her  protecter,  Perrier,  and  her 
trustees,  by  virtue  of  the  deed  of  renimciation  of  June  4th, 
1857,  and  the  deed  executed  conveying  the  lands  in  ques- 
tion to  Arthur  S.  Emery,  through  whom  the  defendants 
derived  title.  (4)  That  the  clause  against  anticipation  in 
the  trust  deed  from  J.  B.  Perrier  to  Beatty  was  not 
warranted  by  the  terms  of  the  will,  and  that  the  defen- 
dants were  entitled  to  have  the  trusts  expressed  in  the  said 
will  carried  out  without  regard  to  the  said  clause  against 
anticipation,  the  defendants  being  the  holders  of  the  legal 
estate  by  virtue  of  the  deed  of  renunciation  above  referred 
to,  and  the  power  to  have  the  said  lands  given  to  the 
trustees  and  Foott,  and  by  their  deed  to  Emery.  (5)  That 
Mrs.  Foott  having  power  to  convey  and  renounce  with  the 
consent  of  her  protector,  and  having  renounced  and 
conveyed  with  his  consent,  she  could  not  afterwards  claim 
the  estate.  (6)  That  the  defendants  established  their  title 
by  length  of  |30ssession.  (7)  That  the  plaintiff  was  estopped 
by  her  conduct  and  those  through  whom  she  claimed  title 
from  asserting  any  title  to  the  lands  in  question.  (8)  That 
the  plaintiff  and  those  through  whom  she  derived  title 
acquiesced  in  the  conveyance  under  which  the  defendants 
derived  title,  and  in  the  possession  and  acts  of  ownership 
of  the  defendants  and  those  through  whom  the  defendants 
derived  title. 

Eohinson,  Q.  C,  and  Douglas,  contra. 
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I^ovember  23,  1883.    Hagartt,  C.  J— The  deed  of  15th 
JaX^^^iary,  1852,  after  shortly  noticing  the  directions  of  the 
will  of  the  plaintiff's  father,  declares  that  she  had  in 
wiri^ing  requested  J.  B.  Perrier,  the  then  owner  of  the 
land,  to  convey  the  saitie  in  trust  for  her  sole  use  and 
benefit    It  then  declares  that  for  the  purpose  of  carrying 
out  the  intentions  of  her  father's  will,  and  to  vest  the  land 
in  trustees  for  the  use  and  for  the  benefit  of  the  plaintiff 
during  her  life,  and  for  the  benefit  of  her  children  after 
her  death,  the  land  is  conveyed  to  the  trustees  in  trust  to 
»>erinit  the  plaintiff  to  occupy  the  premises,  or  to  recover 
t«ke  the  rents,  &c.,  for  life,  without  impeachment  of 
^^te,  and  after  death  upon  trust  for  such  purposes,  &c.,  as 
8te  sbould  by  deed  or  by  her  will  appoint,  and  in  default  of 
appointment  to  her  right  heirs ;  no  part  of  the  land  to  be 
liable   to  her  husband's  debts,  contracts,  or  engagements, 
but  BlxaJl  be  for  her  sole  and  separate  use,  and  to  be  upon 
this  express  condition,  that  the  plaintiff  should  not  sell, 
tc,  ox-  in  any  way  affect,  charge,  encumber,  or  prejudice 
the  saicl  land  so  assigned  for  her  sole  use  and  benefit,  or  do 
or  suffer,  &c.,  any  act,  &c.,  which  might  in  any  way  tend 
to  re^vace  or  diminish  the  annual  profits  to  arise  therefrom, 
or  wKieh  might  have  the  effect  of  })reventing  her  during 
life  from  being  in  the  actual  possession,  &c.,  of  the 
yearly  rents  upon  her  own  sole  and  separate  receipt,  not- 
^ttiatanding  coverture ;  on  violation  of  the  condition 
^^ont  the  grantor's  written  assent,  the  estate  to  revert 
^         vest  in  the  grantor,  his  heirs,  &c. 

26th  March,  1857,  the  grant  was  made  to  Beatty 
^^rince,  "trustees  of  Ellen  Foott.  wife  of  George  F. 
^^tt,  in  compensation  for  deficiency  in  the  east  half  of 
*  front  concession,  Dover  East,"  granting  to  them  in  fee 
.        4,  10th  concession,  and  the  north-west  half  and  east 
^  of  4,  12th  concession,  Chatham. 

effect  of  this  grant,  it  is  contended,  placed  these 
^^^pensation  lands  under  precisely  the  same  trusts  as 
^^^^ted  by  the  deed  of  January,  1852. 

8  grant  was  obtained  after  much  con*espondence.  On 
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12th  September,  1856,  a  committee  of  council  reported  that 
G.  W.  Foott  had  applied  for  compensation  for  deficiency 
in  the  lot  in  Dover  East,  and  that  the  application  was  put 
forward  in  behalf  of  Beatty  and  Prince,  trustees  of  Mrs. 
Foott  as  to  the  east  half,  of  other  trustees  for  her  as  to  the 
west  half:  that  the  Attorney-General  had  reported  that 
compensation  could  be  safely  made  to  those  trustees,  or 
that  Foott  himself  might  have  personally  claimed  it. 
They  recommend  that  land  be  granted  as  an  equivalent 
for  the  deficiency. 

On  15th  September  an  Order-in- Council  issued  to  make 
the  grants  to  the  trustees. 

Foott  had  sent  in  a  power  of  attorney,  dated  12th  Janu- 
ary, 1856,  from  Beatty  and  Prince,  appointing  foott  their 
attorney,  in  their  names  to  demand  and  receive  any 
compensation  the  Government  might  grant  them  in  money 
or  otherwise,  in  respect  of  the  deficiency.  Nothing  is  said 
in  this  of  their  being  trustees. 

On  14th  February,  1857,Foott  writes  to  the  Commissioner 
of  Crown  Lands  asking  that  the  patents  may  issue. 

Foott  was  aware  of  the  opinion  that  compensation  might 
be  either  to  the  trustees  or  to  him  personally.  His  letter 
of  13th  March,  1857,  shews  this,  and  he  again  asks  to 
have  patents  issued  to  the  trustees  of  Mrs.  Foott. 

The  patent  did  in  fact  issue,  dated  26th  March,  1857. 

On  20th  April,  1857,  the  Commissioner  of  Crown  Lands 
writes  to  the  Attorney-General  stating  its  issue,  and  asking 
his  opinion  as  to  a  proposition  made  to  accept  a  surrender 
of  the  patent  and  to  issue  a  new  one  to  Mr.  Foott. 

Next  day  the  Attorney-General  writes  that  this  propo- 
sition for  the  surrender  of  the  patent  by  the  trustees,  and 
a  new  one  to  issue  to  Foott,  could  with  propriety  be 
entertained. 

We  next  find  a  deed,  dated  tth  June,  1857,  purport- 
ing to  be  made  between  J.  B.  Perrier  (the  settlor),  Mrs, 
Fo::tt,  the  plaintiff,  and  Prince  and  Beatty.  It  recites 
the  trust  deed  of  15th  January,  1852,  and  that  cer- 
tain lands  had  been  granted  by  Government  to  the 
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trust^p^es  as  compensation  for  deficiency  in  quantity,  but 
th&t>   the  trustees  have  no  real  interest  therein,  either  as 
suotk    trustees  or  otherwise,  they  having  been  named  as 
ST^^^'^^'t/^es  of  such  compensation  merely  from  their  being  the 
pi*os«nt  owners  of  the  original  lot,  and  that  Foott  was  the 
'^^^'ficial  grantee  of  such  compensation  as  the  original 
'^^^n^^r  of  the  lot,  and  that  they  desired  to  declare  that  the 
trustees  are  the  nominal  and  not  the  beneficial  own- 
<iDf  the  compensation  land. 
T*lien  Perrier  and  Mrs.  Foott,  the  plaintiff*,  declare  that 
thk^^;;—  are  not,  nor  is  either  of  them,  in  any  way  interested  in 
thi«       compensation  .lands,  and  that  Prince  and  Beatty  hold 
only  as  trustees  or  attorneys  for  Foott,  and  are  to  dis- 
P^^>»^^  of  them  as  Foott  may  under  his  hand  and  seal  appoint. 

-^^^  deed  is  put  in  of  the  11th  February,  1861,  signed  by 
I*»*i"KrMce  and  Beattj,  declaring  that  they  claim  no  interest  in 
Jands,  and  that  they  belonged  to  Foott,  and  assign  all 
i^^i^&jrest  therein  or  to  the  compensation  to  Foot. 

appears  that  besides  these  lands  Foott  had  claimed 
^  ^nci   received  a  quantity  of  scrip  as  further  compensation, 
^^Tk^zi  it  would  seem  that  this  deed  of  1861  was  sent  to  the 
^**J^<:3i  office  to  support  his  claim.    This  scrip  was  not  sent 
t»  l:mim  till  15th  March,  1861. 

^^^^  the  2nd  November,  1864,  the  deed  to  Emery  is  made, 
^^^'^ce  and  Beatty  describing  themselves  as  tinistees  of 
Ellen  Foott,  and  that  by  this  trust  they  are  authorized 
'^'^^  x^uired  to  convey  by  Foott's  appointment.    He  exe- 
the  deed.   This  deed  was  registered  26th  December. 
^^Gs.    Foott  died  in  1881. 

case  is  presented  to  us  singularly  bare  of  all  evi- 
^^Xo^  except  the  deeds  and  the  records  of  the  Crown 
^^^^s  Department. 

.  Foott  did  not  appear  as  a  witness,  nor  did  the 

j^^^^*idant  attempt  to  procure  her  attendance  or  examine 
V>efore  trial.    We  may  assume  I  suppose  that  she  lived 
J^^^li  her  husband  to  his  death.    She  must  liavebeen  fami- 
^ith  the  origin  and  history  of  this  trust  created  in  her 
'^Ovir  80  many  years  ago. 

15— VOL.  IV  O.K. 
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This  half  lot  was  conveyed  by  her  husband  to  her 
brother  in  Ireland  as  far  back  as  1837.  Her  father,  in 
providing  by  will  for  his  family,  directs  or  requests  the 
brother,  in  consideration  of  certain  Irish  property,  to  con- 
vey this  half  lot  to  or  in  trust  for  his  daughter,  free  from 
her  husband's  contract  debts,  &c.  This  the  son  does  by 
the  deed  of  January,  1852,  and  the  land  is  conveyed  to 
her  separate  use. 

We  do  not  hear  of  this  question  of  compensation  until 
four  years  after.  The  application  is  made  by  the  husband 
as  the  original  grantee  of  the  lot.  Had  the  Crown  granted 
the  compensation  lands  to  him,  I  do^not  think,  on  any 
evidence  before  us,  any  claim  could  have  been  substantiated 
to  have  them  declared  subject  to  the  trust  for  Mrs.  Foott, 
or  that  her  husband  could  have  been  compelled  to  assign 
them  to  the  trustees  for  her.  We  have  no  evidence  on 
which  we  could  say  whether  the  original  grantee  or  his 
vendee  for  value  should  be  equitably  entitlad  to  the  com- 
pensation allowed  by  the  Crown. 

A  man  may  hold  land  deficient  in  the  specified  acreage. 
He  sells  it,  the  deficiency  being  known  or  unknown.  If 
the  former  ho  obtains  a  less  price,  and  compensation  should 
properly  be  to  him.  A  different  state  of  things  might 
make  it  more  just  that  the  vendee  should  be  compensated* 
Now  here  the  Crown,  having  been  so  advised  by  the 
Attorney-General,  seem  to  have  been  willing  to  grant  the 
compensation  either  to  the  vendor  or  vendee.  It  was 
unquestionably  Foott's  own  application,  not  the  application 
of  the  trustees.  He  produced  the  authority  from  Prince 
and  Beatty  to  demand  and  receive  the  compensation,  and 
to  act  for  and  use  their  names,  not  referring  to  any  trust. 
The  trust  deed  to  them  was  on  record.  On  the  papers  in 
evidence  it  is  clear  that  Foott  was  w^illing  to  have  the  grant 
made  to  them  as  trustees.    (Letter  of  March  13, 1857.) 

Within  about  three  weeks  after  the  date  of  the  grant 
application  appears  to  have  boen  made  that  the  grant 
should  be  to  Foott  personally,  and  the  Attorney-General 
next  day  gives  his  opinion  that  the  patent  might  be  sur- 
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rendered  by  the  trustees,  and  a  new  one  granted  to  Foott 
instead.  Instead  of  taking  this  course  they  procure  very 
soon  after  the  execution  of  the  deed  of  4th  June,  1857, 
from  J.  B.  Perrier  and  Mrs,  Foott,  repudiating  any  right  to 
these  compensation  lands. 

Thus  we  find  Perrier,  the  vendee  of  Foott  and  the  creator 
of  the  trust,  disclaiming  all  interest  in  the  claim  for  com- 
pensation either  to  lands  or  money.  The  plaintiff  joins  in 
this  deed.  Perrier  had  never  created  any  trust  except  as 
to  the  original  half  lot,  and  as  far  as  in  him  lay  formally 
denies  all  claim  to  the  compensation  lands. 

Besides  these  lands  a  large  amount  of  land  scrip  was 
after  all  these  transactions  granted  to  Foott  personally,  in 
order  to  fully  satisfy  his  claim  for  the  original  deficiency, 
thus  recognizing  his  right  to  receive  it  beneficially. 

The  plaintiff,  having  under  the  express  trust  no  intercvst 
in  any  land  except  the  original  lot,  must  rest  her  claim  on 
the  effect  of  the  Crown  grant.  If  the  Crown  had  granted 
to  Foott  personally,  she  could  only  have  sought  to  make 
the  new  lands  charged  in  her  favour  by  a  proceeding  by 
her  and  her  trustees,  or,  if  they  declined  to  act,  by  a  suit 
against  her  husband,  making  them  parties.  I  hardly  see 
how  she  could  have  succeeded  in  this  when  the  original 
vendee  and  settlor  disclaimed  all  interest  in  or  right  thereto. 

On  the  face  of  the  grant  no  tmst  whatever  is  declare*! 
as  to  these  lands.  The  grantees  are  described  as  trustees 
of  Ellen  Foott,  wife  of  G.  W.  Foott,  and  the  lands  are  des- 
cribed as  being  in  compensation  for  deficiency  in  the  Dover 
lot.  The  grant  is  to  them  personally  in  fee,  not  as  trus- 
tees. Had  she  brought  ejectment  under  our  old  system 
she  would  have  been  defeated  by  proof  of  the  conveyance 
in  1864  by  the  trustees  to  Emery  passing  the  legal  estate, 
and  she  would  have  been  left  to  her  equitable  remedy.  In 
effect  she  now  takes  this  course,  but  under  great  disadvan- 
tages for  a  correct  adjustment  of  the  rights  of  all  parties. 
The  trustees  would  have  been  parties,  as  chargeable  with  a 
breach  of  trust.  In  this  suit  she  alone  appears  to  claim 
the  land  from  the  defendants. 
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It  is  curious  that  no  answer  whatever  is  made  by  her  in 
the  record  to  the  defence  setting  up  her  deed  of  June,  1857. 
Not  even  issue  is  taken  on  the  statement  of  defence.  In 
her  claim  she  states  that  her  trustees  accepted  the  grant  of 
the  compensation  lands  "  on  the  terms  of  said  trusts." 

The  evidence  contradicts  this  assertion,  as  they  accepted 
and  acted  on  the  deed  of  repudiation  of  June,  1857. 

I  infer  from  the  meagre  evidence  before  us  that  all  the 
parties  contemplated  that  the  coTupensation  was  to  go  to 
Foott  beneficially.  It  may  be  urged  that,  even  so,  Foott,  by- 
obtaining  the  patent  to  his  wife's  trustees,  made  in  effect 
a  new  settlement  upon  her  of  these  lands.  But  I  cannot 
believe  that  such  was  the  general  intention.  I  think  he 
acquiesced  in  its  issue  in  that  form  with  the  view,  promptly 
acted  upon,  of  getting  the  lands  beneficially  revested  in 
himself  by  the  action  of  the  trustees. 

I  repeat,  that  Mrs.Foott's  right  or  equity  to  having  these 
lands  included  in  the  original  trust  would  properly  depend 
on  the  true  relation  existing  between  her  husband  and  her 
brother,  the  vendor  and  vendee  of  the  east  half  of  the  Dover 
lot.  The  best  evidence  that  we  have  of  their  true  relation 
is  by  Perrier's,  the  vendee's  deed,  emphatically  declaring 
that  he  had  no  interest  in,  or  claim  to,  any  such  compensa- 
tion. If  he  had  no  such  claim,  there  is  no  equity  on  her 
part  to  insist  on  their  falling  under  her  trust  deed  of  1852. 

If  I  be  right  in  assuming  that  the  patent  merely  issued 
in  its  present  foim  because  the  trustees  appeared  as  the 
registered  owners  of  the  Dover  lot,  and  if  for  the  argument 
^ke  I  assume  that  by  its  operation  it  clothed  the  new 
lands  with  the  original  trust,  I  have  to  consider  the  effect 
of  the  deed  she  executed  in  conjunction  with  her  brother. 
Under  the  trust  deed  she  could  appoint  by  deed  or  will  the 
disposition  of  the  estate  after  her  death.  It  was  to  be 
her  separate  estate,  and  she  was  prohibited  from  changing 
or  anticipating,  and  her  violation  of  this  condition  without 
the  grantor  or  settler  s  written  consent  worked  a  forfeiture, 
and  the  estate  reverted  to  him. 

Apart  from  the  clauses  against  anticipation,  and  merely 
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looking  at  it  as  separate  estate,  she  could  dispose  of  it  as 
if  she  were  ftmt  sole.  See  such  cases  as  Taylor  v.  Meads, 
"34  L.  J.  N.  S.  Chy.  203,  and  the  principles  there  so  vigor- 
-^usly  enunciated  in  Lord  Westbury's  judgment;  Pride 
Bubb,  L.  R.  7  Chy.  64,  and  the  very  late  and  in- 
structive case  of  Cahill  v.  Cahill,  in  the  House  of  Lords, 
^x^versing  the  judgment  of  the  Irish  Court  of  Appeal,  L. 
^  8  App.  Cas.  429. 

The  only  instrument  executed  by  her  was  in  conjunc- 
'^'ion  with  her  brother,  the  settlor,  and  of  course  with  his 
^0.11  assent. 

It  can  of  course  be  urged  that  if  the  new  lands  came 
Glider  the  trusts  of  the  deed,  she  could  only  deal  with 
tiliem  in  strict  accordance  with  its  terms,  and  any  aliena- 
"tion  or  charging  of  the  rents  and  profits  would  be  against 
ts\ie  anticipation  clauses.  Then  what  is  the  effect,  if  any, 
her  execution  of  this  deed  of  June,  1857,  not  executed 
'With  the  formalities  required  by  the  then  existing  law  to 
t>e  found  in  the  act  as  to  assurances  of  estates  tail  (or  the 
^ines  and  Recoveries  Act)  of  1846,  repeated  in  U.  C.  Con. 
Stat.  ch.  83,  sec  41-2-3-4  ?  It  is  a  deed  in  substance  amount- 
i^^g  to  a  repudiation  of  any  beneficial  interest  in  the  new 
Icuids,  and  denying  their  being  covered  by  the  trust. 

I  am  not  prepared,  without  further  argument,  to  decide 
't^hat  this  deed  had  no  binding  efiect  on  her  so  far  as  it 
shews  her  acquiescence  in  the  declaration  by  her  brother 
^hat  he  had  no  interest  in  or  right  to  this  compensation. 
See  the  strong  remarks  of  Turner,  L.  J.,  in  Derbyshire  v. 
Colmey  3  DeG.  M.  &  G.  113,  and  Mr.  Lewin's  remarks 
'thereon :  Lexoin  on  Trusts,  7th  Ed.,  789. 

Can  she  be  forced  to  accept  this  property  against  her 
•declared  will  ?    She  never  did  any  act  to  shew  that  she 
"Accepted  or  claimed  any  interest  from  1857  to  1883,  a 
;j>eriod  of  26  years.    If  she  had  already  property  held  in 
"^rust  for  her,  and  other  property  is  conveyed  to  the  same 
^Crusts,  and  she  for  good  reason  declines  to  accept  it,  can 
«he  with  the  assent  of  her  existing  trustees  execute  a  bind- 
ing instrument  expressly  refusing  the  additional  property? 
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Must  the  effect  attributed  to  the  anticipation  clauses  neces- 
sarily prevent  such  a  repudiation  by  the  plaintiff  from 
having  any  effect  ?  Lord  Westbury,  after  declaring  that 
she  is  8ui  juris  as  to  her  separate  estate,  says:  "The 
right  of  the  /erne  covert  to  dispose  of  her  separate  estate 
was  recognized  and  admitted  from  the  beginning  until 
Loid  Thurlow  devised  the  clause  against  anticipation."' 

It  was  argued  for  defendant  that  the  plaintiff  should  be 
bound  by  her  deed  from  asserting  an  interest  in  these  lands,, 
and  that  it  was  such  a  fraud  on  her  part  now  to  claim 
them.  Some  of  the  cases  on  this  subject  may  be  referred 
to  :  Sharpe  v.  Foy,  L.  R.  4  Chy.  35 ;  Vaughan  v. 
Vanderstegen,  2  Drew.  40 ;  Hobday  v.  Peters,  28  Beav.  349; 
Jackson  v.  Hohhouse  et  al,  2  Mer.  483. 

The  cases  seem  clearly  to  shew  that  she  may  be  estopped 
by  her  fraud  as  to  her  separate  estate ;  but  it  would  seem 
that  even  positive  fraud  cannot  defeat  the  clauses  against 
anticipation.  See  Clivev.  Carew,  1  J.  &  H.  199,  per  Wood, 
V.  C. ;  Ai-nold  v.  Woodhams,  L.  R.  16  Eq.  29;  Stanley  v. 
Stanley,  L.  R.  7  Chy.  D.  859  ;  Lewin,  7th  ed.  666-789. 

It  must  not  be  forgotten  that  she  is  here  not  anticipa- 
ting any  portion  of  her  separate  estate,  but  merely  joining 
with  the  original  settlor  in  declaring  what  he  could  best 
declare  and  decide,  that  these  lands  formed  no  part  of  the 
trust  estate. 

If  we  have  to  decide  the  case  on  the  question  of  fraud 
on  the  plaintiff^ s  part,  some  more  evidence  might  be  desir- 
able. 

We  might  desire  to  know  what  was  her  knowledge  of 
the  true  state  of  the  case.  Was  she  not  aware  that  her 
husband  was  claiming  this  compensation  in  lands  and 
money  for  himself,  and  that  the  compensation  was,  in  fact,, 
received  and  enjoyed  by  him  for  his  own  benefit,  and  were 
not  these  lands  sold  by  him  in  1864  ? 

On  the  evidence  before  us,  I  prefer  to  rest  my  decision 
upon  this,  that  the  plaintiff,  in  the  face  of  the  conveyaace  by 
her  trustees  of  the  legal  estate  to  defendants,  is  compelled 
to  rest  on  her  right  to  enforce  her  equity  against  such  & 
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<Jisi>OBition  of  what  she  claims  as  part  of  the  trust  estate — 
tl2&^  the  grant  to  them  does  not  in  terms  declare  any  trust, 
And   -that  she  has  to  claim  from  the  Court  the  declaration 
on  the  facts  shewn  by  her  in  evidence  these  lands  are 
p^»^x>'fz^erty  bound  by  the  trusts  in  the  original  trust  deed, 
y  conclusions  of  fact  from  the  evidence  are : 
i  •   That  the  vendee  of  the  lot,  J.  B.  Perrier,  was  not 
©^fci-tled  to  and  never  claimed  compensation  for  deficiency 
m   ^€:-lie  acreage. 

That  such  compensation  was  properly  claimed  by 
^o<:^^t,  the  original  purchaser,  for  himself. 

That  the  application  was  made  by  him,  and  the 
es  of  the  trustees  only  used,  as  they  were  the  registered 
ers  of  the  lot 

-^f^  That  it  was  the  intention  of  all  the  parties  that  the 
^^^■"^i^pensation  belonged  to  and  should  be  given  to  him 
eficially. 

That  the  plaintiff  knew  of  and  approved  of  this,  and 
^^•^^^  neither  she  nor  her  trustees  had  any  intention  to  claim 
^ftror  the  trust. 

^3.  That  the  Gtovemment  was  equally  willing  to  grant  it 
^^"*^^er  to  Foott  or  the  trustees,  and  would  have  accepted  a 
^^"nrender  of  the  grant,  and  made  a  new  grant  to  Foott  if 
^^^5^»red. 

That  instead  of  taking  this  latter  course  all  the  parties 
_  to  the  deed  of  June,  1857,  to  shew  the  real  transac- 

^^^^31,  and  to  place  the  compensation  in  Foott*s  control 
^^^^  seficially. 

That  Foott  had  no  intention  of  making  any  new 
^^^tlement  of  the  compensation  in  favour  of  the  plaintiff. 

S.  That  with  the  assent  of  all  parties  he  received  the 
^oney  or  scrip  afterwards  given  to  complete  the  compen- 
8«-^on  from  the  Crown  to  his  own  use. 

Jo.  That  the  defendants  are  purchasers  for  value  from 
trustees  holding  the  legal  estate,  with  no  further 
'^^^icse  than  what  is  stated  on  the  face  of  the  deed  to  them, 
'^^i^sh  states  that  Mrs.  Foott's  trustees  had  the  right  to 
^^^ey  as  Foott  should  appoint. 
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On  the  whole  case  I  am  of  opinion  that  as  the  legal 
estate  passed, and  as  the  plaintiff  cannot  recover  without  our 
aid,  as  a  Court  of  Equity,  to  declare  her  rights,  that  she  has 
not  made  out  a  case  for  our  intervention,  and  that  her 
action  should  be  dismissed. 

I  need  hardly  say  that  I  do  not  profess  to  be  very 
familiar  with  the  practice  of  Courts  of  Equitj%  but  I  feel  a 
great  difficulty  in  a  case  like  the  present  in  not  having  the 
trustees  before  us  as  parties,  when  a  breadi  of  trust  is 
charged  and  relief  sought  therefor,  and  I  can  hardly  think 
that  relief  would  be  accorded  to  this  plaintiff  on  the  record 
as  now  framed  and  on  the  extremely  meagre  and  defective 
evidence  that  she  has  adduced. 

My  learned  brothers,  I  believe,  are  of  opinion  that  as 
the  deed  which  she  executed  was  not  acknowledged  as 
required  by  law  she  must  recover.  I  am  unable  to 
dispose  of  this  case  on  this  intelligible  formula,  as  I  look 
on  her  position  in  a  different  light. 

I  think  her  claim  is  not  properly  made  out,  and  that  it 
must  be  dismissed,  with  costs,  without  prejudice  to  any 
future  proceeding  she  may  be  advised  to  take. 

Armour,  J. — The  provision  as  to  compensation  to  be 
made  by  the  Crown  for  deficiency  in  lands  granted,  sold,  or 
appropriated  by  the  Crown,  first  appears  in  4  iSz;  5  Vic.  (1841) 
ch.  100,  sec.  2b,  and  is  as  follows :  "  And  be  it  enacted 
that  *  ♦  in  all  cases  wherein  by  reason  of  false  survey, 
the  land  supposed  to  be  conceded  shall  be  found  wanting 
in  the  whole  or  in  part,  it  shall  and  may  be  lawful  for  the 
Governor  of  this  Province  in  Council  to  decree  and  order 
a  new  grant  equal  in  extent,  or  equivalent  to  the  land 
lost,  according  to  the  discretion  of  the  said  Qovemor-in- 
Council.  Provided  always  that  no  such  claim  on  account 
of  any  error  in  survey  shall  be  entertained  or  ^^nted, 
unless  the  land  found  wanting  shall  be  equal  to  one-fifth 
of  the  whole  quantity  described  to  be  contained  in  the 
particular  lot  or  parcel  of  land  granted  or  conceded ;  and 
provided  also  that  no  such  claim  for  indemnity  shall  be 
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dit>^i-tained  after  the  space  of  five  years  from  the  issue  of 
the  letters  patent  granting  or  conceding  such  lot  or  parcel 
o£  l&nd,  or  shall  extend  to  cover  the  value  of  any  improve- 
naenfc  made  by  the  grantees  in  error  or  mistake  under 
such  grant." 

Tliis  Act  4  &  5  Vic.  ch.  100,  remained  in  force  until 
14th  of  June,  1853,  when  it  was  repealed  by  the 
-^<^t     16  Vic.  ch.  159,  sec.  20  of  which  provided  that  "  in 
^1    ceases  wherein  by  reason  of  false  survey  any  grant,  sale, 
^^3)propriation  of  land  has  been  or  may  be  found  to  be 
^^^^^ient,  the  Govemor-in-Oouncil  may  order  a  free  grant 
^^"•^^l  in  value  to  the  ascertained  deficiency;  provided 
^"^^^^ys  that  no  such  claim  shall  be  entei-tained,  unless 
^P^^lication  was  or  shall  be  made  within  five  years  from 
^^^^    discovery  of  such  deficiency,  nor  unless  the  deficiency 
^^^ual  to  one-tenth  of  the  whole  quantity  described  to  be 
twined  in  the  particular  lot  or  parcel  of  land  granted.*' 
i  t  was  under  this  clause  of  the  last  mentioned  Act  that 

land  was  granted,  which  is  the  subject  of  this  suit. 
^KJnder  the  deed  of  15th  January,  1852,  the  plaintiflT 
^^^^i^ame  entitled  to  an  estate  for  life  in  the  said  land,  with 
^  X^ower  of  appointment,  and  this  estate  was  her  separate 
^'^'fc^te,  and  she  could  but  for  the  provision  therein  against 
ticipation  have  disposed  of  the  same  during  her  cover- 
^^:K-e  in  all  respects  as  if  she  had  been  sole  and  unmarried. 

It  was  argued,  however,  that  the  provision  against  antici- 
pa.t'ion  should  not  have  been  inserted  in  the  deed,  and 
oixght  not  to  be  allowed  to  be  a  restraint  upon  her  alien- 
ation of  her  estate,  because  it  was  not  provided  by  the  will 
of  Sir  Anthony  Perrier  that  the  conveyancB  of  the  said 
to  be  executed  by  the  said  James  Black  Perrier  in 
for  the  plaintifi*  should  contain  such  a  provision.  It 
was  towever  a  proper  and  usual  provision  to  be  inserted  in 
sucli  a  conveyance,  and  the  conveyance  was  by  the  said 
^11  to  be  such  conveyance  as  he  the  said  James  Black 
Perrier  might  be  called  upon  or  required  by  the  plaintiff  to 
^xecut^s,  and  she  did  call  upon  and  require  him  to  execute 
oonveyance  containing  this  provision,  and  I  do  not  see 
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how  either  she  or  these  defendants  could  under  the  facts 
in  evidence  urge  that  this  deed  should  be  reformed  in  this 
regard. 

Now,  who  was  entitled  to  be  compensated  in  respect  of 
tlie  deficiency  in  the  the  east  half  of  lot  16  in  the  1st  con- 
cession of  Dover  East  ?  This  pai-tly  depends  upon  when  it 
was  discovered  that  there  was  such  deficiency;  and  in  order 
to  ascertain  this  with  accuracy  I  called  for  the  petition 
mentioned  in  the  order  in  council,  but  it  has  not  been  pro- 
duced. But  I  think  that  it  may  be  safely  inferred  that  it 
was  first  discovered  after  the  execution  of  the  deed  of  the 
loth  of  January,  1852  ;  for  had  it  been  discovered  before 
that  date,  or  even  for  some  time  after,  it  could  not  have 
been  said,  as  was  said  in  the  petition,  to  have  been  •*  recently 
discovered."  Assuming  this  to  be  so,  then  we  have  the 
fact  that  George  Wade  Foott  conveyed  the  east  half  of  lot 
16  to  James  Black  Perrierfor  a  valuable  consideration,  and 
as  if  it  contained  its  full  complement  of  land;  and  we  have 
the  further  fact  that  James  Black  Perrier  conveyed  it  to 
Boatty  and  Prince,  as  trustees,  for  a  valuable  consideration, 
and  as  if  it  contained  its  full  complement  of  land.  Then, 
how  could  it  be  said  that  either  George  Wade  Foott  or 
James  Black  Pen-ier  was  entitled  to  compensation  for  the 
deficiency  when  each  had  convej^ed  for  valuable  consider- 
ation such  deficiency  ?  Was  compensation  to  be  made  to 
either  of  them  when  neither  had  suffered  any  loss,  or  was 
compensation  to  be  made  under  the  Act  to  those  who  had 
suffered  the  loss  ?  Those  who  had  suffered  the  loss  were 
clearly  the  trustees,  and  those  for  whom  they  were  trustees, 
for  it  tui-ned  out  that  they  instead  of  having  an  hundred 
acres  of  land,  as  they  were  entitled  to  have  under  the 
circumstances  which  had  happened,  had  only  sixty  acres. 
The  trustees  were  the  only  persons  to  whom  the  GJovem- 
ment  could  have  properly  granted  compensation,  and  if 
the  compensation  had  been  granted  by  the  government  to 
any  one  else  the  tinistees  could  in  my  opinion  under  the 
circumstances  have  successfull}'  maintained  a  bill  in  equity 
to  have  it  declared  that  such  donee  or  grantee  held  sudi 
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compensation  as  a  trustee  under  the  terms  of  the  deed  of 
January  15th,  1852,  and  to  compel  a  delivery  or  convey- 
ance to  them  of  such  compensation. 

In  equity  the  compensation  to  be  made  for  the  deficiency 
would  stand  in  the  place  of  the  deficiency,  and  would  be 
subject  to  the  same  trusts  as  that  would  have  been,  had  it 
existed,  in  the  place  of  which  it  was  substituted.    I  can 
understand  the  opinion  of  the  Attorney-General  given  in 
view,  "  There  is  no  remedy  against  the  Crown  for  its 
wrongdoing.    You  can,  therefore,  give  the  compensation 
^  whom  you  please  ;  the  Crown  cannot  suffer  by  it,  for 
tkose  rightly  entitled  can  have  no  remedy  against  the 
^-^^wu."    But  had  a  remedy  at  that  time  existed  against 
Grown  as  against  an  individual,  the  Attorney-General 
^ould  have  given  no  such  advice  to  the  Crown,  and  if  he 
it  would  have  been  erroneous.     Suppose  it  had 
'^Ppened  that  the  east  half  of  lot  16  had  been  wholly 
deficient,  can  it  be  doubted  to  whom  the  compensation 
^ould  have  belonged  ?    Could  George  Wade  Foott  have 
'"^glxt.fully  obtained  it  when  he  had  long  before  sold  the 
and  been  paid  for  it  as  if  it  was  in  no  wise  deficient  ? 
.'^^^  what  difference  can  it  make  that  it  was  deficient  only 
^  t>«rt  ?    The  Crown,  however,  did  grant  the  compensa- 
to  the  trustees  so  far  as  the  patent  from  the  Crown  to 
^^Hi  of  the  lands  therein  contained  represents  such  com- 
^^^^^^tion,  and  rightly  so  in  my  opinion  ;  and  that  the 
^^^*^^tees  at  that  time,  whatever  view  it  might  afterwards 
become  convenient  for  them  to  hold,  were  of  opinion 
p^^*^  they  were  entitled  to  the  compensation  is  manifest 
p^"^^:^  their  power  of  attorney  to  Gteorge  Wade  Foott  to  act 

them  in  obtaining  it. 
.      X^pon  the  grant  being  made  to  Beatty  and  Prince  of 
^  land  in  question  in  this  suit,  they  held  the  same  as 

^""^X^tees  upon  the  same  trusts  to  all  intents  and  purposes 
'Wiey  held  the  east  half  of  lot  16,  and  they  could  not 
^"^"^rt  the  land  so  granted,  nor  could  they  free  themselves 
^  these  trusts' 
^^part  altogether  from  the  fact  that  they  are  described 
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in  the  grant  as  trustees,  and  assuming  that  the  grant  had 
been  to  them  without  any  description  whatever  of  their 
representative  capacity  as  trustees,  they  were  and  would 
have  been  deemed  in  equity  to  have  been  trustees  of  the 
land  granted  upon  the  trusts  contained  in  the  deed  of 
January  15, 1852,  for  the}'  obtained  the  grant  through  the 
medium  of  that  trust. 

Now  what  was  the  effect  of  the  instrument  of  4th  June, 
1857,  upon  the  lands  granted  to  and  held  by  the  trustees 
under  the  trust  contained  in  the  deed  of  January  15th, 
1852  ?  It  had  no  effect  whatever  upon  them.  James  Black 
Perrier  had  no  interest  whatever  in  them,  and  Ellen  Foott 
had  no  power  whatever  over  them,  except  a  power  of 
appointment  of  the  remainder.  It  was  at  best  but  a 
mere  declaration  of  the  opinion  of  James  Black  Perrier 
and  Ellen  Foott  as  to  the  legal  position  the  trustees 
occupied  with  respect  to  the  land  ordered  to  be  granted, 
and  of  their  legal  right  to  dispose  of  them,  and  it  had  no 
more  effect  upon  these  lands  than  it  would  have  had  upon 
the  east  half  of  lot  16,  if  they  had  declared  that  the  deed  of 
January  15th,  1852,  created  no  trust  in  favour  of  Ellen 
Foott,  but  only  in  favour  of  George  Wade  Foott,  and  that 
the  trustees  were  to  dispose  of  that  land  as  he  might 
appoint. 

Emery  must  be  held  to  have  had  notice  of  the  title  of 
the  trustees.  The  patent  from  the  Crown  described  them 
and  this  was  a  description  of  the  character  in  which  they 
took  the  lands,  as  "  tmstees  of  Ellen  Foott,  wife  of  George 
Wade  Foott,  in  compensation  for  deficiency  in  the  east 
half  of  lot  number  16,  in  the  front  concession,  on  the 
Thames,  of  the  township  of  Dover  East."  This  was  full 
notice  to  Emery  that  their  title  was  that  of  trustees,  and 
called  upon  him  to  see  the  instrument  creating  the  trust. 
Then  the  deed  to  him  described  them  as  trustees  of  Ellen 
Foott,  wife  of  George  Wade  Foott,  and  stated  by  way  of 
recital  that  the  said  tmstees  were  by  their  trust  authorized 
and  required  to  convey  the  lands  in  such  manner  as  might 
be  directed  by  the  said  George  Wade  Foott.    This  was 
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*'so  notice  to  Emery  of  the  instrument  said  to  authorize 
them  to  convey  to  him  ;  indeed  the  main  argument  of  the 
defendant's  counsel  was  based  upon  the  fact  that  Emery 
J^aJ  notice  of  the  declaration  of  June  4th,  1857.    If  he  had 
notice  of  it,  and  he  would  be  presumed  to  have  had  notice 
it,  he  must  also  have  had  notice  of  the  deed  of  January 
th,  1852,  and  of  all  the  other  facts  recited  in  it.    He  must 
therefore  be  considered  as  having  purchased  the  lands  in 
question  with  full  knowledge  of  the  deed  of  January  15th, 
lSo2,  and  of  the  declaration  of  June  4th,  1857,  and  of  all 
tfio  facts  recited  in  them;  and  having  this  knowledge,  if  he 
dt-fi\^  ^  wrong  conclusion,  or  was  wrongly  advised  that  the 
^^^stees  had  power  to  convey  to  him,  he  would  have  to 
setter  the  loss. 

**  -And  generally  it  may  be  stated,  as  a  rule  on  this 
^*^^ject,  that  where  a  purchaser  cannot  make  out  a  title 
t  \)y  a  deed  which  leads  him  to  another  fact  he  shall  be 
J^^^^ timed  to  have  knowledge  of  that  fact.    So  the 
'^^^ohaser  is  in  like  manner  supposed  to  have  knowledge 
^lie  instrument  under  which  the  party  with  whom  he 
^^■^  tracts  as  executor  or  trustee,  or  appointee,  derives  his 
^^^'^er Stoinfa  Eq.  Jur.  sec.  400. 

"^t^here  is  no  room  for  asserting  that  there  was  any 
^''^ppel,  for  Elmery  had  ihe  same  knowledge  and  means  of 
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^^^wledge  as  the  plaintiff,  and  there  is  no  evidence  of  any 


'^"^Vid  on  her  part:  the  fraud,  if  any,  was  theirs,  by  whom  she 
"^^•a^*  induced  to  sign  the  declaration  of  June  4th,  1857. 

*lrhe  defendants  claim  under  Emery,  and  occupy  no 
tier  position  than  he  did. 

i  think,  therefore,  that  the  plaintiff  is  entitled  to  the 
l^o^-session  of  the  lands  in  question  :  that  she  is  entitled  to 
^^"^e  it  declared  that  the  defendants  hold  the  said  lands 
^^Vnject  to  the  trusts  contained  in  the  deed  of  January 
'th,  1852,  and  to  have  it  ordered  that  they  shall  convey 
said  lands  to  trustees  to  be  named  by  her,  free  from 
a'^^  act  done  by  them,  by  such  a  conveyance  as  the  Master 
9^  Chatham  shall  direct,  in  case  the  parties  disagree  as  to  it. 
3  do  not  think  that  the  Act  R.  S.  0.  ch.  95,  sec.  4,  is 
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applicable  to  a  case  of  this  kind,  but  that  the  rights  of  the 
parties  as  to  taxes  paid,  permanent  improvements  made,  and 
rents  and  profits  received,  must  be  determined  according 
to  the  principles  of  equity  governing  the  relationship  of 
trustee  and  cestui  que  trust. 

I  think,  therefore,  that  it  ought  to  be  referred  to  the 
Master  at  Chatham  to  enquire  and  state  what  taxes  have 
been  paid  in  respect  of  the  lands  in  question  since  the  date 
of  the  deed  to  Emery,  by  whom  the  same  have  been  paid 
and  when  they  were  paid,  and  for  what  purpose  they  were 
levied;  what  permanent  improvements  have  been  made 
upon  the  said  land  since  the  date  of  the  said  deed;  by  whom 
the  same  were  made,  and  when  the  same  were  made,  and 
the  value  of  them  respectively ;  what  rents  and  profits  or 
annual  value  of  the  said  lands  have  been  received  since  the 
said  date;  bj'  whom  the  same  have  been  received,  and  when 
the  same  were  received ;  and  that  further  directions  and 
costs  ought  to  be  reserved  until  after  the  said  Master  shall 
have  made  his  report. 

Cameron,  J.,  adhered  to  the  judgment  delivered  by 
him  after  the  trial. 
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Regina  V.  Wallace. 

0'€Mn^M.4tJa  Temperance  Act,  1878 — Conuirtion— Certiorari— Prior  conviction, 

//c*/^^,  Cameron,  J.,  dissenting,  that  sec.  161  of  the  Canada  Temperance 
1878,  41 Vic.  ch.  16  D.,  taking  away  the  ri^ht  to  certiorari^  applies 
'^o^    ^Mmvictions  for  all  offences  against  the  preceding  sections  of  the  Act, 
jikx:B.<rl  does  not  relate  merely  to  offences  against  sec.  110. 
J^^r    SIagartt,  C.  J.,  and  Armour,  J.    An  erroneous  finding  on  the  evi- 
d^^xnce  by  the  magistrate,  which  was  all  that  was  shewn  here,  is  not  such 
&   ^^want  of  jurisdiction  as  warrants  the  issue  of  a  certiorari,  and 
T^^r    Oamkron,  J.    There  was  on  the  facts  set  out  below  no  evidence  of 
"^^m^  commission  of  the  offence  charged  in  this  case,  and  therefore  the 
TEm  sftgistrate  acted  without  jurisdiction,  and  a  certiorari  would  lie. 
T^^Tr-      Armour,  J.    The  omission  of  the  magistrate  to  ask  the  accused 
>^ether  he  had  been  previously  convicted  aid  not  deprive  him  of  juris- 
m  <2tion  to  receive  proof  of  the  prior  conviction. 
Xlii^    Allegation  in  the  conviction  that  the  offence  was  committed  between 
30th  June,  and  the  31st  July,  was  held  a  sufficiently  certain  state- 
snt  of  the  time. 


Xt  appeared  by  the  return  to  a  writ  of  certiorari  in  this 
that  an  unsworn  information  had  been  laid,  on  the  2nd 
of  August,  1883,  by  James  A.  Frazer,  license  inspector 
of    t^he  county  of  Halton,  before  William  Hixon  Young^ 
poiice  magistrate  of  the  county  of  Halton,  that  he  had 
justi   cause  to  suspect  and  believe  that  John  Wallace,  of 
^  t.own  of  Milton,  in  the  county  of  Halton,  within  the 
^P^o^  of  thirty  days  then  last  past,  to  wit,  on  or  about  the 
^^tlx   (Jay  of  July,  at  the  town  of  Milton,  in  the  county  of 
^^^on,  did  unlawfully  sell  intoxicating  liquor  in  contra- 
^^^'^ion  of  the  second  part  of  the  Canada  Tenipeiance  Act, 
^  ^  ^  ;  and  further,  that  the  said  John  Wallace  was  pre- 
**-^^'ssly,  to  wit,  at  the  town  of  Milton,  before  W.  H.  Young, 
^^^^       magistrate  in  and  for  the  county  of  Halton,  on  the 
.  ^  ^t-    day  of  October,  A.  D.  1882,  duly  convicted  of  hav- 
on  the  11th  day  October,  1882,  unlawfully  sold 
•^to>ticating  liquor  in  contravention  of  the  Canada  Tem- 
Act,  1878,  James  A.  Frazer  being  informant;  and 
^^*^lier,  that  the  offence  thereinbefore  firstly  above  charged 
the  said  John  Wallace  was  a  second  offence  against 
^     provisions  of  the  second  part  of  the  said  Canada 
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Temperance  Act,  1878 :  that  the  defendant  appeared  to 
answer  the  said  information  on  the  7th  day  of  August, 
1883:  that  evidence  was  then  given  that  the  Canada 
Temperance  Act,  1878,  was  in  force  in  the  county  of 
Hal  ton  :  that  a  certificate  was  then  filed,  signed  by  W.  H. 
Young,  police  magistrate,  that  John  Wallace  was  duly 
convicted  before  him  on  the  21st  day  of  October,  1882,  at 
the  town  of  Milton,  for  that  he,  the  said  John  Wallace,  did, 
on  the  11th  day  of  October  lavst  past,  unlawfully  sell  intoxi- 
cating liquor  in  contravention  of  the  Canada  Temperance 
Act,  1878;  and  that  evidence  was  given  that  the  said  John 
Wallace  was  the  same  John  Wallace  who  had  been 
previously  convicted  for  an  offence  against  the  Canada 
Temperance  Act,  1878. 

It  also  appeared  that  the  following  evidence  was  given 
of  the  offence : 

George  Lavery  said :  "  I  know  John  Wallace,  the  defen- 
dant. 1  was  in  his  hotel  on  the  30th  day  of  July  last.  I 
might  have  had  something  to  drink,  but  do  not  remember 
if  I  had  any  intoxicating  liquor.  I  might  not  have  had 
intoxicating  liquor.  Was  not  at  the  defendants  on  the 
30th  of  July  with  Long.  I  do  not  remember  of  having 
anything  intoxicating  in  defendant's  within  thirty  days 
last  past :  will  not  say  I  did  not." 

Charles  Knees  said :  "  I  do  not  know  if  I  was  at  defen- 
dant's hotel  on  Monday  last:  cannot  say  if  I  was  there 
about  that  date.  I  never  had  any  intoxicating  liquor  in 
the  Wallace  House,  in  Milton." 

William  H.  MacNab:  "I  board  at  John  Wallaces 
hotel :  was  likely  there  on  the  30th  day  of  July:  will  not 
swear  that  I  had  or  that  I  had  not  intoxicating  liquors  to 
drink  there  on  or  about  that  date.  The  chances  are  that 
I  did  not  have  intoxicating  drink  on  the  30th  of  July." 

John  Wallace,  defendant,  sworn :  "  I  keep  a  public 
house  in  the  town  of  Milton.  I  do  not  recollect  of  selling, 
on  the  30th  day  of  July  last,  any  intoxicating  liquor,  oi — 
any  mixed  liquor  part  of  which  was  intoxicating ;  nor  d(M 
I  know  of  any  person  or  persons  in  my  employ  having^ 
done  so ;  nor  do  1  recollect  of  anything  being  sold  abouM 
that  date.  Will  not  say  there  was  none  sold."  Questiom 
by  the  Court  to  witness :  "  Did  you,  within  thirty  dayss 
last  past  before  the  date  of  this  charge  (viz.,  the  30th  da"-^ 
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€>£  jr  Illy  last)  sell  any  intoxicating  in  your  house  or  on  your 
pF-c  ■  Miises.  known  as  the  Wallace  House,  in  the  town  of 
ATil-fcon?" 


le  following  objections  were  thereupon  raised  by  the 
i  ndant's  counsel :  That  the  defendant  refused  to  answer 
questions  on  the  grounds — 1st.  That  the  prosecution 
not  made  out  a  primd  facie  case  against  the  defen- 
2nd.  That  the  prosecution  had  not  sufficiently 
.blished  the  infraction  of  the  law  complained  of,  so  as  to 
the  defendant  on  his  defence,  under  section  121  of  the 
i^ada  Temperance  Act,  1878,  and  under  the  circum- 
ices  the  prosecution  was  not  entitled  to  call  the  defendant 
L  witness,  under  section  123  of  said  Act,  to  establish  such 
Miction  of  the  law  :  3rd.  That  the  defendant  refused  to 
t^er  the  question  on  the  ground  that  the  answer  might 
"e  a  tendency  to  criminate  him.    The  defendant  there- 
answered  that  the  answer  of  the  foregoing  question 
;ht  criminate  him,  and  that  is  the  reason  why  he  refused 
^ve  answer  of  yes  or  no  to  the  question,  and  his  only 
on.    The  police  magistrate  thereupon  made  the  follow- 
note  :  "  The  defendant  offers  no  defence  to  the  charge 
'•o  his  previous  conviction.  The  case  for  the  prosecution 
^^losed,  and  decision  reserved  until  August  the  14th,  at 
Iton." 

the  14th  day  of  August,  1883,  at  the  town  of  Milton, 
the  county  of  Halton,  the  said  John  Wallace  was  con- 
by  the  said  police  magistrate,  for  that  he  the  said 
Wallace  did,  between  the  30th  day  of  June  and  the 
«  ^  St  day  of  July,  A.D.  1883,  at  the  town  of  Milton,  in  the 
^^^^'^^ty  of  Halton,  unlawfully  sell  intoxicating  liquor  in 
^contravention  of  the  Canada  Temperance  Act,  1878;  and 
it  appearing  to  the  said  Police  Magistrate  that  the 
John  Wallace  was  previously,  to  wit,  on  the  21st  day 
October,  A.D.  1882,  at  the  town  of  Milton,  before  him. 
^  ^aid  Police  Magistrate  in  and  for  the  said  county  of 
^^Iton,  duly  convicted  of  having  on  the  llth  day  of 
]^^l)er,  A.D.  1882,  at  the  said  town  of  Milton,  unlawfully 
intoxicating  liquor  in  contravention  of  the  Canada 
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Temperance  Act,  1878,  he  adjudged  the  offence  of  the  said 
John  Wallace  to  be  his  second  offence  against  the  provisions 
of  the  said  Canada  Temperance  Act,  1878,  James  A.  Frazer, 
License  Inspector  in  and  for  the  said  county,  being  com- 
plainant, and  he  adjudged  the  said  John  Wallace  for  his 
said  second  offence  to  forfeit  and  pay  the  sum  of  cue 
hundred  dollars,  to  be  paid  and  applied  according  to  law, 
and  also  to  forfeit  and  pay  to  the  said  James  A.  Fiuzer, 
complainant,  the  sum  of  eight  dollars  and  forty-five  cents 
($8.45)  for  his  costs  in  that  behalf ;  and  he  ordei-ed  that  if 
the  said  several  sums  should  not  be  paid  on  or  before  the 
20th  day  of  August,  1883,  the  same  should  be  collected  by 
levy  and  distress  of  the  sale  of  the  goods  and  chattels  of 
the  said  John  Wallace,  and  in  default  of  sufficient  distress 
being  found  to  satisfy  the  same,  and  the  costs  attending 
the  said  distress,  he  adjudged  the  said  John  Wallace  to  be 
imprisoned  in  the  common  gaol  of  the  said  county  for  the 
space  of  two  months,  unless  the  said  several  sums  and  costs 
and  charges  of  the  said  distress  should  be  sooner  paid. 

On  the  12th  day  of  Octol)er,  1883,  Ayleswmi^k,  on 
behalf  of  the  said  John  Wallace,  obtained  an  order  ni&i^ 
upon  reading  the  writ  of  ceHioi^ari  and  the  return  thereto, 
and  the  information,  depositions,  evidence,  conviction,  orders 
and  proceedings  returned  therewith,  and  the  affidavit  of 
the  said  John  Wallace,  calling  upon  the  said  police  ma^- 
trate,  and  the  said  license  inspector,  to  shew  cause  why 
the  said  conviction  should  not  be  quashed,  with  costs  to  be 
paid  by  them,  or  either  of  them,  upon  the  grounds,  among 
others,  that :  (I)  In  making  the  said  conviction  the  police 
magistrate  acted  without  proof  of  any  ofience  against  the 
said  Act  having  been  committed,  and  therefore  without 
jurisdiction.  (2)  There  was  no  evidence  given  before  the 
said  magistrate  to  warrant  the  said  conviction.  (3)  The 
substance  of  the  information  or  complaint  against  the  said 
John  Wallace,  upon  which  he  was  convicted  as  afoi'esaid, 
was  never  stated  to  him,  and  the  magistrate  therefore,  in- 
hearing  the  said  evidence  and  making  the  said  conviction^ 
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acting  wholly  without  jurbdiction.    (4)  The  said 
mA^^^strate  upon  the  hearing  amended  or  altered  the  infor- 
ifxa.'^^on  upon  which  the  said  John  Wallace  was  brought 
Yp&'F^zpTe  him,  and  substituted  for  the  offence  charged  therein 
^t^^::^'A;her  and  different  offence,  of  which  he  afterwards  con- 
vi<»^fc^ed  the  defendant,  and  such  amendment,  alteration  or 
^u.'Kz^stitution  was  without  authority,  in  that  no  variance 
Y^cM^  in  any  way  appeared  before  the  said  magistrate  be- 
trw^^^^n  the  original  information  and  evidence  adduced  in 
^vi.p>iport  of  it.    (5)  The  evidence  taken  before  the  said 
police  magistrate,  upon  the  said  charge,  did  not  establish 
t.Vie  <iharge  made  in  the  original  information,  or  in  the  substi- 
t^iifced  information,  nor  any  offence,  and  did  not  justify  the 
conviction.    (6)  After  the  said  amendment,  alteration 
substitution  was  made  in  the  said  information,  no  evi- 
^^^^ce  was  given  upon  or  in  support  of  the  said  amended 
Substituted  information  to  establish  the  offence  charged 
*'^^*"ein,  or  any  offence  against  the  defendant  at  all.  (7) 
circumstances  were  shewn  in  evidence  establishing  any 
^^^^•^action  of  law  to  put  the  defendant  on  his  defence 
^J^^er  the  provisions  of  the  said  Temperance  Act.  (8) 
either  the  said  information,  evidence  or  conviction  stated 
shewed  with  any  or  with  any  sufficient  accuracy  the  time 
^^en  the  said  alleged  offence  was  charged  to  have  been  com- 
^^tited.    (9)  The  said  conviction  assumed  to  convict  the 
John  Wallace  for  a  second  offence  against  the  provi- 
^*^^8  of  the  said  Canada  Temperance  Act,  but  it  did  not 
^PT>ear  that  the  said  John  Wallace,  before  being  so  con- 
^^^^ted  for  the  said  alleged  second  offence,  was  at  any  time 
^^ed  whether  he  was  so  previously  convicted,  and  with- 
^^tr  Such  preliminary  enquiry  of  the  defendant  the  said 
^^^istrate  had  no  jurisdiction  to  enquire  otherwi.se  con- 
^^^ing  such  previous  conviction,  and  the  evidence  given 
^^^ore  the  said  magistrate  to  prove  such  previous  convic- 
J*^^  was  not  admissible  till  such  previous  enquiry  of  the 
^*endant  had  been  had. 
On  the  26th  day  of  November,  A.  D.  1883,  Ayleavnyrih 
the  order  niai,  and  contended  that  there  was  no 
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evidence  whatever,  and  therefore,  whether  the  writ  of 
ceHioi^aH  were  tjiken  away  or  not  in  other  cases  under 
the  Act,  it  could  not  be  taken  away  in  such  case ;  and 
that  the  conviction  was  void  as  it  should  be  limited  to  a 
(lay  certain. 

Delaviere,  contra,  contended  that  there  was  evidence 
that  the  defendant  having  within  his  own  knowledge  the 
fact  on  which  his  conviction  or  acquittal  depended,  and 
being  under  the  Canada  Temperance  Act  a  competent 
and  compellable  witness  and  refusing  to  answer,  the 
presumption  of  guilt  was  properly  decided  ac^ainst  him. 
lie  cited  Taylor  on  Evidence,  5th  Ed.,  131 ;  Clifton  v. 
United  States,  4  Howard  242.  He  further  argued  that  if 
there  was  any  evidence  certioraH  would  not  lie,  referring  to 
Canada  Temperance  Act, sec.  Ill;  Ex  parte  Orr,  4  S.C.  New 
Brunswick  Rep.  67 ;  Ex  parte  Backett,  21  New  Brunswick 
513  ;  Regina  v.  Bennett,  1  O.  R,  445  ;  and  that  Foley  on 
Convictions,  5th  Ed.,  190,  was  an  authority  for  a  convic- 
tion stated  to  be  for  an  offence  committed  between  a 
certain  day  and  a  certain  other  day  being  valid. 

December  29, 1883.  Armour,  J. — The  principal  ground 
taken  against  this  conviction  was,  that  there  was  no  evi- 
dence or  no  suflicient  evidence  given  in  support  of  the 
charge  made  against  the  defendant,  and  it  was  argued  that 
this  being  established  it  constituted  such  want  of  jurisdic- 
tion in  the  magistrate  who  made  the  conviction  as  to 
warrant  the  issue  of  a  certioraH,  even  although  it  should  be 
held  to  be  taken  away  by  the  express  words  of  the  Act. 
But  it  was  argued  that  certiorari  is  not  by  the  terms  of 
the  111th  section  of  the  Act  taken  away  in  the  case  of  a 
prosecution  such  as  this  is  under  the  100th  section  of  the  Act 
because,  as  was  contended,  section  111  applies  only  to  the 
case  of  a  prosecution  under  the  110th  section.  But  in  my 
opinion  this  contention  is  untenable,  and  the  1 11th  section 
applies  to  the  case  of  a  prosecution  such  as  this  is  under  the 
100th  section.  The  words  "  in  any  such  case,"  in  the  110th 
section,  clearly  refer  to  the  case  of  a  prosecution  such  aa 
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this  is  under  the  100th  section;  and  I  think  that  the  words 
'*in  a.ny  such  case/'  in  the  111th  section,  refer  equally 
clearfy  to  the  case  of  a  prosecution  such  as  this  is  under  the 
10Ot»l^  section. 

Tile  question  therefore  is,  certiorari  being  expressly 
taken  away,  and  the  magistrate  having  proceeded  regularly 
witH   the  enquiry,  and  having  heard  witnesses  in  support 
of  t>ie  charge,  cim  there  be  said  to  be  such  want  of  jurisdic- 
tion       would  warrant  the  issue  of  a  certiorari  because 
magistrate  erroneously  found  that  there  was  sufficient 
evidence  to  support  the  charge,  when  lie  ought  to  have 
found  that  there  was  no  evidence  or  no  sufficient  evidence 
^  snpport  it  ? 

I  do  not  think  that  it  can  be  said  that  this  erroneous 
finding  by  the  magistrate  was  such  a  want  of  jurisdiction 
*®  "^ould  warrant  the  issue  of  a  certiorari,  and  I  think 
^^t.  So  far  as  this  ground  is  concerned  the  certioraH  was 
>8me<i  improvidently,  and  ought  to  be  quashed. 
Iix  Jlegina  v.  Bolton,  1  Q.  B.  66,  Lord  Denman,  C.  J., 
delivering  the  judgment  of  the  Court,  said : 

Xliis  was  a  return  by  two  magistrates  to  a  certiorari 

the  purpose  of  bringing  into  this  Court  proceedings 
T*.  them  under  Statute  59  Geo.  III.  ch.  12,  sec.  24.  In 
?^^tion  to  these  proceedings,  the  parties  on  each  side 
"^^'^ght  before  us  affidavits  disclosing  on  the  part  of  the 
^**gistrates  the  evidence  on  which  they  acted  ;  on  the  part 

the  defendant,  as  well  the  evidence  on  which  he  relied 
"^xore  them  as  other  evidence  affecting  the  merits,  not 
*^duced  before  them.    Two  points  were  made  in  support 

the  ortler;  the  first,  that  the  proceedings  all  being 
'^^lar  on  the  face  of  them  and  disclosing  a  case  within 
I  ^  jurisdiction  of  the  magistrates,  this  Court  could  not 
at  affidavits  for  the  purpose  of  impeaching  their 
I'^iHion.  *  *  The  first  of  these  is  a  point  of  much 
^'^Pottance  because  of  very  general  application,  but  the 
P'^^ciple  upon  which  it  turns  is  very  simple.  The  difficulty 
?  always  found  in  applying  it.  The  case  to  be  supposed 
^  ODe  like  the  present,  in  which  the  Legislature  has 
i.^^ted  the  original,  it  maybe,  (as  here,)  the  final,  juris- 
'^tion  on  the  merits  to  the  magistrates  below,  in  which 
^  Court  has  no  jurisdiction  as  to  the  merits,  either 
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originally  or  on  appeal.  All  that  we  can  then  do,  when 
their  decision  is  complained  of,  is  to  see  that  the  case  was- 
one  within  their  jurisdiction,  and  that  their  proceedingrs  on 
the  face  of  them  are  regular  and  according  to  law.  Even 
if  their  decision  should  upon  the  merits  be  unwise  or 
unjust,  on  these  grounds  we  cannot  reverse  it.    *    *  It 
will  be  observed,  however,  that  here  we  receive  affidavits, 
not  to  shew  that  the  magistrate  has  come  to  a  wrong  con- 
clusion, but  that  he  never  ought  to  have  begun  the 
inquiiy.    In  this  sense,  theuefore,  and  for  this  puipose,  it 
is  true  that  affidavits  are  receivable.    But  where  a  charge 
has  been  v  ell  laid  before  a  magistrate,  on  its  face  bringing 
itself  within  his  jurisdiction,  he  is  bound  to  commence 
the  enquiry  ;  in  so  doing  he  undoubtedly  acts  within 
his  jurisdiction ;  but  in   the  course  of    the  inquiry^ 
evidence  being  offered  for  or  against  thp  charge,  the 
proper,  or,  it  may  be,  the  irresistible  conclusion  to  be 
drawn  may  be  that  the  offence  has  not  been  committed, 
and  so  that  the  case  in  one  sense  was  not  within  the  juris- 
diction.    Now,  to  receive  affidavits  for  the  purpose  of 
shewing  this  is  clearly,  in  efff^ct,  to  shew  that  the  magis- 
trate's decision  was  wrong  if  he  affirms  the  charge,  and  not 
to  shew  that  he  acted  without  jurisdiction ;  for  they  would 
admit  that  in  every  stage  of  the  inquiry  up  to  the  conclu- 
sion he  could  not  but  have  proceeded,  and  that  if  he  had 
come  to  a  different  conclusion  his  judgment  of  acquittal 
would  have  been  a  binding  judgment,  and  barred  another 
proceeding  for  the  same  offence.    Upon  principle,  therefore^ 
affidavits  cannot  be  received  under  such  circumstances. 
The  question  of  jurisdiction  does  not  depend  on  the  truth 
or  falsehood  of  the  charge,  but  upon  its  nature.  It  is  deter- 
minable at  the  commencement,  not  at  the  conclusion  of  the 
inquiry  ;  and  affidavits,  to  be  receivable,  must  be  directed 
to  what  appears  at  the  former  stage,  and  not  to  the  facts^ 
disclosed  in  the  pi  ogress  of  the  inquiry.  *   ♦  We  forbear 
to  express  any  opinion  on  that  which  is  not  before  us,  the 
propriety  of  the  conclusion  drawn  from  the  evidence  by 
the  magistrates.    They  and  they  alone  were  the  com{>elent 
authority  to  draw  it ;  and  we  must  not  constitute  ourselves- 
into  a  Court  of  Appeal,  when  the  statute  does  not  mak^  - 
us  su«h,  because  it  has  constituted  no  other.    It  is  of  much, 
more  importance  to  hold  the  rule  of  law  straight  than* 
from  a  feeling  of  the  supposed  hardship  of  any  particulaf 
decision,  to  interpose  relief  at  the  expense  of  introducing  0 
precedent  full  of  inconvenience  and  uncertainty^  in  th.« 
decision  of  future  cases." 
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In  Hx  parte  Hopwood  and  another,  lo  Q.  B.  121,  which 
wa-s  cji  application  for  a  certiorari,  the  parties  having 
be^TL    convicted  under  the  Factory  Act  7  &  8  Vic.  ch. 

sec.  69  of  which  takes  away  certiorari  in  such  cases, 
it  \^ds  held  that  a  conviction  cannot  in  such  cases  be  re- 
^'ov^e<J  on  the  suggestion  that  the  party  was  convicted  on 
®^^M.nnons  of  justices  under  section  47,  giving  unreasonably 
shox— ti  notice,  and  in  the  absence  of  himself  or  any  one 
*Pl>««ring  on  his  behalf,  except  an  attorney  authorized 
to  apply  for  an  adjournment,  and  that  the  conviction 
place  without  proof  of  service  of  summons,  and  with- 
^ut;  9jiy  evidence  of  the  facts  charged,  such  objections  not 
8^^1:1^  to  the  jurisdiction. 

I-*Qrd  Campbell,  C.  J.,  said :  "  But  the  legal  question 
on  only  two  points.     •    *     Secondly,  whether  we 
%ake  notice  of  the  want  of  evidence.    *    •    As  to  the 
^^^^^^d  ground,  I  do  not  rely  on  the  appearance  of  the 
^^^^^^rney  under  a  qualified  authority,  but  will  assume  that 
^  ^     ^ad  no  authority  at  all.    Still  the  magistrates  would 
^  ^  jurisdiction." 
_^  *^«tte8on,  J. :  "  As  to  the  want  of  evidence  on  matter 
^^^t,  that  cannot  possibly  take  away  jurisdiction  :  no 
^^^^^^  can  be  cited  where  that  has  ever  been  said." 
.  ^  ^^Tightman,  J. :  "  Then,  as  to  the  want  of  evidence.  If 
magistrates  had  any  jurisdiction  to  proceed,  we  cannot 


whether  they  heard  evidence  at  all,  or  whether  the 
^ence  they  heard  ought  to  have  led  them  to  an  oppo- 
^^^'^^  conclusion. ' 
^  S^lee  also  Megina  v.  St.  Olave's  Southwark,  8  El.  &  Bl. 
^^9  ;JUgimi  v.  Orai/nger,  46  U.  C.  R.  382. 
^  Thfi  Colonial  Bank  of  A  ustralaaia  v.  Willan,  L.  R.  5 

•  417,  the  Judicial  C!ommittee  said,  p.  442  : 

^.         There  are  numerous  cases  in  the  books  which  establish 
^  ^^t  notwithstanding  the  privative  clause  in  a  statute,  the 
^F^"%jrt  of  Queen's  Bench  will  grant  a  certiorari    But  some 
iliose  authorities  estJiblish,  and  none  are  inconsistent 
^h,  the  proposition  that  in  any  such  case  that  Court  will 
quash  the  order  removed,  except  upon  the  ground  either 
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of  a  manifest  defect  of  jurisdiction  in  the  tribunal  that 
made  it,  or  of  manifest  fraud  in  the  party  procuring  it. 
*  *  And  as  these  two  points,  want  of  jurisdiction  in  the 
Judge,  and  fraud  in  the  party  procuring  the  order,  are 
essentially  distinct,  it  will  be  well  to  consider  them  sepa- 
rately. In  order  to  determine  the  first,  it  is  necessary  to 
have  a  clear  apprehension  of  what  is  meant  by  the  term 
'  want  of  jurisdiction.'  There  must  of  course  be  certain 
conditions  on  which  the  right  of  every  tribunal  of  limited 
jurisdiction  to  execute  that  jurisdiction  depends.  But  those 
conditions  may  be  founded  either  on  the  character  and 
constitution  of  the  tribunal,  or  upon  the  nature  of  the 
subject  matter  of  the  enquiry,  or  upon  certain  proceedings 
which  have  been  made  essential  preliminaries  to  the 
enquiry,  or  upon  facts  or  a  fact  to  be  adjudicated  upon  in 
the  course  of  the  inquiry.  It  is  obvious  that  conditions  of 
the  last  differ  materially  from  those  of  the  three  other 
classes.  Objections  founded  on  the  pei-sonal  incompetency 
of  the  Judge,  or  on  the  nature  of  the  subject  matter,  or  on 
the  absence  of  some  ess  ntial  prelimina^3^  must  obviously 
in  most  cases  depend  upon  matters  which,  whether  appar- 
ent upon  the  face  of  the  proceedings  or  brought  before 
the  Superior  Court  by  affidavit,  are  extrinsic  to  the 
adjudication  impeached.  But  an  objection  that  the  Judge 
has  erroneously  found  a  fact  which,  though  essential  to  the 
validity  of  his  order,  he  was  competent  to  try,  assumes 
that,  having  general  jurisdiction  over  the  subject  matter, 
he  properly  entered  upon  the  enquiry,  but  miscairied  in 
the  course  of  it.  The  Superior  Court  cannot  quash  an 
adjudication  upon  such  an  objection  without  assuming  the 
functions  of  a  Court  of  Appeal,  and  the  power  to  re-try  a 
question  which  the  Judge  was  competent  to  decide.  Accord- 
ingly, the  authorities,  of  which  Regina  v.  Bolton,  1  Q.  B.  66, 
and  Regina  v.  St.  Olave,  8  E.  &  B.  528,  may  be  taken  as 
examples,  establish  that  an  adjudication  by  a  Judge  having 
jurisdiction  over  the  subject  matter  is,  if  no  defects  appear 
on  the  face  of  it,  to  be  taken  as  conclusive  of  the  facts 
stated  therein,  and  that  the  Court  of  Queen's  Bench  will 
not,  on  certiorari,  quash  such  an  adjudication  on  the  ground 
that  anv  such  fact,  however  e^ential,  has  been  erroneously 
found."^ 

This  disposes  of  the  1st,  2nd,  5th,  and  6th  grounds  taken 
in  the  rule. 

The  drd  and  4th  grounds  are  founded  upon  a  mistake 
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of  fact.  The  original  information  upon  which  the  defend- 
ant Tvas  brought  before  the  magistrate  was  never  altered 
or  Amended;  nor  was  any  other  information  substituted 
therefor. 

It  is  a  sufficient  answer  to  the  7th  ground  taken  in  the 
tlat  the  magistrate  did  not  in  fact  put  the  defendant 
on  his  defence  under  the  terms  of  the  121st  section  of  the 
-^ct;,  >>tit  called  him  as  a  witness  under  the  provisions  of 
the  1  23rd  section. 

allegation  in  the  conviction  that  the  offence  was 
^tnroitted  between  the  30th  day  of  June  and  the  31st  day 
J  vilv,  A.  D.  1883,  is  a  sufficiently  certain  statement  of 
time  in  a  conviction  :  See  Paleyon  Convictions.  This 
••^^po^  of  the  8th  ground. 

to  the  9th  ground.    It  does  not  appear  that  the 
^  Oxidant  was  not  asked  whether  he  was  so  previously 
^^'^'^icted ;  and  whether  he  was  asked  or  not,  it  was  proved 
lie  was  so  previously  convicted ;  and  the  omission  to 
^   Viim  whether  he  was  so  previously  convicted,  before 
^^^"^ing  that  he  was  so,  would  not  deprive  the  magistrate 
J'^i^isdiction  to  prove  that  fact  without  asking  him  at  all, 
^  .  ^^pon  the  whole,  the  ordei  nisi  should,  in  my  opinion,  be 
^  "^^Karged  with  costs,  and  the  certiorari  should  be  quashed, 
^  ^  a  procedendo  should  issue. 

^     ^  AOARTY,  C.  J.— Section  11 1  of  the  Act  41  Vic.  ch.  16,  D., 
^^l^i^essly  takes  away  the  certiurari,  and  when  the  decision, 
l^ere,  is  before  a  police  magistrate,  disallows  any  appeal 
'tHe  Sessions,  or  other  Court  whatever,  from  any  convic- 
1^  judgment,  or  order.    I  think  it  is  clear  that  section 

«.pplies  to  all  the  offences  previously  set  out  in  the  Act, 
^  not  merely  to  the  section  110  immediately  preceding, 
words  "  in  any  such  case  "  are  also  in  the  preceding 
on  110,  which  refers,  I  think,  clearly  to  "  any  offence 
T^^i^ist  the  provisions  of  the  second  part  of  this  Act"  in  the 

Sinning  of  section  109. 
1^    ^^^tion  117  i)rovides  that  no  conviction  shall  be  quashed 
'Reason  of  any  variance  between  information  or  convic- 
18 — ^VOL.  IV  O.R. 
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tion,  or  by  reason  of  any  other  defect  in  form  or  substance 
provided  it  can  be  undei'stood  that  it  was  for  an  offence 
against  some  provision  of  the  Act  within  the  jurisdiction 
of  the  justices,  &c.,  and  provided  there  is  evidence  to  prove 
such  offence,  and  no  greater  penalty  is  imposed  than  is 
authorized  by  the  Act. 

This  clause  would  seem  to  warrant  an  examination  of 
the  merits ;  but  it  is  probably  only  intended  where  a  con- 
viction is  substantially  defective  on  its  face  to  allow  it  to 
be  supported  by  reference  to  the  evidence  proving  the 
offence. 

Section  118  provides  that  on  motion  to  quash  or  discharge 
on  habeas  corpus  the  Court  may  di.sppse  of  it  on  the  merits, 
and  may  amend ;  and  in  all  cases  where  it  appears  that 
the  merits  have  been  tried,  and  that  the  conviction,  &c., 
is  sufficient  and  valid  under  this  section,  or  otherwise,  it 
shall  be  affinned  or  not  quashed,  &c 

Section  120  enacts  that  in  proving  the  sale  or  barter  of 
liquor  it  shall  not  be  necessiiry  to  shew  that  any  money 
actually  passed  or  any  liquor  was  actually  consumed,  if  the 
magistrate  hearing  the  case  is  satisfied  that  a  transaction 
in  the  nature  of  a  sale  or  barter,  or  other  unlawful  disposal, 
actually  took  place. 

Sec.  121  says  it  shall  not  be  necessarj'-  that  any  witness 
should  depose  directly  to  the  precise  description  of  the 
liquor  sold  or  bartered,  or  the  precise  consideration  there- 
i'or,  or  to  the  fact  of  its  taking  place  with  his  participation 
or  personal  and  certain  knowledge ;  but  the  magistmte,  as 
soon  as  it  appears  to  him  tliat  the  circumstances  in  evidence 
sufficiently  establish  the  infraction  of  law  complained  of, 
shall  put  the  defendant  on  his  defence,  and,  in  default  of 
his  rebuttal  of  such  evidence,  shall  convict  him  accordingly. 

The  certioram  is,  I  hold,  to  be  taken  away  by  this  Act. 
It  contains  very  stringent  provisions,  necessary,  as  the 
Legislature  considered,  for  dealing  with  the  difficult  subject 
before  them. 

It  is  clear,  however,  that  although  so  taken  away,  the 
Court  has  the  right  to  see  that  the  jurisdiction  given  to 
the  magistrate  has  not  been  exceeded. 
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TTie  Courts  never  claimed  the  right  of  enquiring  whether 
th«  decision  was  right  or  wrong  on  the  evidence,  where 
^^^^•e'  was  evidence  both  ways ;  but  they  did  use  their 
^w^^riL  judgment  where  the  conviction  set  out  the  evidence 
^'^^Jox  the  old  practice,  and  they  thought  there  was  no 
®^^dence  sufficient  to  convict,  or  where  a  case  was  stated 
^^'^    tlieir  opinion.    Several  examples  of  this  are  in  our 
of  Regina  v.  Howarth,  33  U.  C.  R.,  537. 

taking  away  the  ceHiovari  the  Legislature  appar- 
^^^ly  curtails,  if  not  abolishes,  this  right  of  review.  Paley 
•    1879)  430  :  "  So  even  express  words,  taking  away  the 
^oraH,  are  inapplicable  where  there  is  a  want  or  excess 
J  ^^:::^ri8diction,  which  may  be  shewn  by  affidavit,  although 
^  ^     conviction  may  be  good  ex  facie,  or  where  the  Court 
Tbeen  illegally  constituted,  or  the  conviction  has  been 
^*^^ined  by  fraud,  *   *    p.  431.   Objections  of  this  kind 
.  be  founded  on  the  character  and  constitution  of  the 

^^3-ior  Court,  the  nature  of  the  subject  matter  of  the 
^J^ll^Xiiry,  or  the  absence  of  some  preliminary  proceeding 
P^^^^ch  was  necessary  to  give  jurisdiction  to  the  inferior 

^^>^rt;' 

^^^5ur7j«  Justice,  (Ed.  1869)  p.  618:  "  And,  generally, 
•     ^^en  thus  taken  away,  the  Court  will  not  directly  or 
^''^irectly  in  any  manner  enable  a  defendant  to  remove 
^^^CKJeedings  before  it."    See  Rex  v.  Eaton,  2  T.  R.  285; 
"^^^cc  V.  Justices  of  West  Riding  of  Yorkshire,  1  A.  &  E.  563. 
In  the  latter  case  the  Court  refused  a  mandamus,  a&  it 
"^ould  be  trying,  by  a  side  wind,  to  overhaul  the  pro- 
^ieedings,  which  they  had  no  right  to  do.    See  Lord  Den- 
man's  remarks.    In  Regina  v.  Dickenson,  7  E.  &  B.  837, 
see  remarks  of  Judges. 

In  Regina  v.  Chantrell,  L.  R.  10  Q.  B.,  see  judgment  of 
Reld,  J.,  (p.  589),  reviewing  the  cases  as  to  the  power  and 
practice  of  the  Court.  See  also  Regina  v.  Bradlaugh,  L.R. 
3  Q.  B.  Div.  511. 

The  Privy  Council  case,  cited  by  my  brother  Armour, 
points  out  what  we  can  do  and  cannot  do  with  a  convic- 
tion when  the  certiorari  is  taken  away. 
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I  may  also  refer  to  Regina  v.  Justices  of  St,  Albans,  22 
L.  J.  N.  S.  M.  C.  142,  shewing  how  far  this  Court  will  go 
if  no  jurisdiction.  See  also  Regina  v.  Deny,  20  L.  J.  N.  S. 
M.  C.  169  ;  Regina  v.  Wood,  5  E.  &  B.  49. 

Some  cases  have  occurred  in  our  own  Courts  in  which 
the  merits  appear  to  have  been  enquired  into,  though  the 
certiorari  was  taken.  But  it  does  not  appear  that  the 
point  on  which  the  present  case  turns  was  taken  or  disposed 
of.  Regina  v.  Bennett,  1  O.  R.  445,  before  my  brother 
Cameron,  noticed  by  him  in  Regina  v.  Walak,  2  0.  R.  242. 

We  do  not  decide  here,  nor  is  it  necessary  we  should, 
that  if  a  magistrate  refuse  to  hear  any  evidence,  or  decide 
without  hearing  any  evidence,  that  the  general  power  of 
supervision  in  the  Superior  Courts  may  not  be  exercised; 
nor  do  we  hold  that  any  clear  deriliction  of  duty  or 
improper  conduct  on  his  part  in  the  proceedings  cannot  be 
shewn  as  a  ground  for  our  interference. 

But  it  appears  to  me  that  the  Legislature  clearly  intended 
to  bar  our  supervision  of  any  decision  of  the  stipendiary 
magistrate  arrived  at  by  him  on  the  merits.  If  we  take 
upon  ourselves  to  say  that  the  evidence  in  this  case  was 
insufficient  to  convict,  w^e  fall  back  on  the  law  as  it  has 
always  been  applied  in  cases  where  the  certioiuH  was 
not  expressly  taken  away,  and  we  completely  defeat  what 
a]^pears  to  me  to  be  the  clear  intention  of  tlie  Legislature, 
auil  render  the  express  denial  of  the  ceHioraH  an  utterly 
idle  and  futile  enactment.  We  have  to  see  that  the  inferior 
tribunal  acted  strictly  within  the  authority  of  the  Act, 
duly  heard  the  case,  and  gave  its  decision  upon  the  evidence 
duly  laid  before  him. 

If  we  quash  this  conviction  we  can  only  do  so  on  the 
ground  that  we  consider  his  conviction  on  the  evidence 
wrong.  I  think  that  Parliament  has,  in  this  case,  enacted 
that  we  have  no  such  right. 

I  refer  to  Regina  v.  Johnson,  30  U.  C.  R  423  ;  Regina 
V.  Levecque,  30  U.  C.  R.  509 ;  In  re  Watts  <t  Eniery,,  5 
P.  R.  27,  per  Gwynne,  J.  As  to  sufliciency  of  evidence. 
Barber  v.  Armstrong,  6  0.  S.  543. 
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O-AMERON,  J. — I  am  unable  to  agree  in  the  opinions  just 
pronounced,  on  the  ground  that  there  was  no  evidence 
whau'teirer  before  the  police  magistrate  of  the  commission 
by  tihe  defendant  of  the  offence  charged;  and  in  the 
ab^iOTice  of  any  evidence  in  support  of  the  charge,  the 
magistrate  acted  wholly  without  jurisdiction.  The  offence 
is  ono  within  his  jurisdiction,  and  he  had  undeniably  a 
rigt^  t  to  enquire  as  to  whether  it  had  been  committed  by 
the  defendant,  and  if  there  had  been  any  evidence  what- 
^v^X",  even  of  the  very  slightest  description,  he  would  have 
^^1^  the  sole  judge  of  the  weight  to  be  attached  to  it,  and 
this  Court  could  not  review  his  decision,  though  the  evi- 
dence might  be,  in  the  opinion  of  its  members,  too  slight 

jt^tly  warrant  a  conviction.  But  this  does  not  prohibit 
the  ^^holesome  exercise  of  the  power  of  the  Superior  Courts 
^  i^^teifere  to  prevent  the  injustice  of  allowing^  a  person 
^^ciisied  of  an  offence  to  be  convicted  without  any  evidence- 
power  of  the  magistrate  under  the  Canada  Temper- 
*i^o^  Act  is  not  greater  than  the  common  law  power  of  a 
i^yy  in  the  trial  of  criminal  offences ;  yet  the  Judge  in 
^^^^inal  cases  determines  whether  there  is  or  is  not  evidence 
^^^oli  should  receive  the  consideration  of  the  jury.  In 
^  X^resent  case,  had  the  sale  of  liquor  been  an  indictable 
^^'^^ce,  and  the  defendant  had  been  indicted  for  its  com- 
"^^^^ion,  I  am  of  opinion  there  would  h<tve  been  no  evi- 
^^^Cie  to  submit  to  the  jury,  and  an  acquittal  would  have 
directed. 

^^l^lie  charge  in  the  information  laid  on  the  2nd  Au- 
^l^^'ti,  18S3,  was,  that  the  defendant,  at  the  town  of 
'^^I'ton,  within  the  space  of  thirty  days,  to  wit,  on  or 
I^^^Xat  the  30th  of  July,  did  unlawfully  sell  intoxicating 
•j^^'^^or,  in  contravention  of  the  second  part  of  the  Canada 
^^^^^perance  Act,  1878.    The  evidence  given  to  support 
charge  was  that  of  three  persons — George  Lavery, 
J  ^^jrles  Klnees,  and  William  H.  MacNab.    ['i'he  learned 
^^^ge  here  read  the  evidence  as  given,  ante  p.  1 28.] 

constitutes  the  whole  of  the  evidence  offered  before 
defendant  was  called.    The  defendant's  refusal  to 
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answer  the  question  put  to  him,  on  the  alleged  ground  that 
in  so  doing  he  might  criminate  himself,  does  not  amount  to 
any  evidence  that  he  committed  the  particular  offence 
charged,  and  the  magistrate  ought  not  to  have  accepted  the 
refusal,  but  should  have  compelled  an  answer.  The  groand 
of  objection  was  raised  by  counsel  to  his  answering,  and  he 
adopted  it. 

If  there  is  anything  in  the  evidence  on  which  the  opinion 
of  a  jury  could  be  asked  as  to  whether  the  defendant  sold 
intoxicating  liquor,  either  on  the  30th  July,  or  at  any  time 
within  thirty  days  before  the  laying  of  the  information* 
this  Court  is  ousted  of  jurisdiction  and  cannot  review  the 
magistrate's  decision.  If  there  is  not,  then  the  magistrate 
was  acting  entirely  without  jurisdiction,  and  the  question 
of  weighing  the  evidence  or  reviewing  the  decision  on  the 
merits  does  not  arise.  If  eax^h  of  the  witnesses  called  had 
said  positively  that  he  did  not  drink,  or  see  drank  or  sold 
any  liquor  in  the  defendant's  house,  could  the  magistrate 
have  legally  assumed  that  they  were  all  swearing  falsely  and 
convicted  the  defendant  ?  It  appears  to  me  that  presented 
thus  it  would  be  impossible  to  contend  such  a  conviction 
could  be  upheld.  But  in  what  way  is  it  to  be  got  rid  of  if 
this  Court  has  not  the  right  to  exercise  its  supervisory  con- 
trol over  inferior  Courts  in  the  interest  of  liberty  and 
individual  safety  ?  The  power  ought  to  exist,  ex  vi  necessi- 
tatis rei,  under  the  common  law,  if  authority  were  wanting 
to  support  it ;  but  happily  it  is  not  wanting,  and  clearly 
exists.  In  our  own  Court  of  Queen's  Bench  the  case  of 
Itegina  v.  Howarth,  33  U.  C.  R.  537,  is  directly  in  pointf 
and  its  authority  has  not  been  shaken,  it  seems  to  me,  by 
the  case  of  Begina  v.  Bolton,  1  Q.  B.  66,  which,  except 
for  the  wide  language  of  the  Court,  quite  applicable  to  the 
facts  in  that  case,  is  unlike  and  distinguishable  from  the 
present  case.  That  case  was  decided  long  before  Itegina 
V.  Howarth ;  and,  though  Begina  v.  Bolton  is  not  referred 
to  in  the  latter  case,  the  authorities  considered  in  Begina 
V.  Bolton  are  reviewed,  and  apparently  received  the  fullest 
consideration ;  from  which  I  infer  Begina  v.  Bolton  was 
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not  overlooked,  but  deemed  inapplicable  to  the  circum- 
stances of  a  case  where  there  was  a  want  of  jurisdiction, 
from  the  absence  of  evidence  to  support  the  chai-ge.  The 
language  used  by  Chief  Justice  Richards,  in  delivering  his 
judgment  in  Iteyina  v.  Ilovjarth,  shews  that  he  was  fully 
nlive  to  the  distinction  between  no  evidence  and  slight 
evidence  in  its  effect  upon  the  duty  of  the  Superior  Court 
in  dealing  with  convictions  brought  before  it  on  an  applica- 
tion tro  quash.    He  states,  at  p.  546, "  Several  of  the  cases  to 
which  I  have  referred  have  been  those  in  which  by  the 
decisions  the  magistrates  gave  themselves  jurisdiction  to 
^ry  the  case.    In  these  cases  it  may  be  urged  the  Courts  will 
''^u.ir^  more  evidence  than  in  those  cases  where  the  i-ight  to 
t.he  offence  is  clear,  but  the  magistrates  are  only  to  con- 
sider* the  evidence  to  shew  the  guilt  of  the  party.    I  do  not 
nadeirstand  that  they  will  uphold  a  conviction  when  there 
w  Ho  evidence ;  and  no  evidence,  I  apprehend,  means  no 
rea.^oiiable  evidence  to  justify  the  conclusion;  not  a  conflict 
"height  of  evidence,  or  weighing  of  evidence." 
This  view  is  more  favourable  to  the  defendant,  and  car- 
the  duty  of  the  Court  further  with  regard  to  considering 
character  of  the  evidence  than  is  at  all  necessary  for 
<lecision  of  the  present  case ;  for  if  I  am  right  in  my 
^^^^tr^atL*  of  the  facts  deposed  to,  they  do  not  only  not 
^^ovmt  to  reasonable  evidence  that  the  defendant  com- 
°^^^t;^  the  ofience  charged,  but  to  no  evidence  whatever, 
^^"^  ^ven  a  scintilla. 

•^iit  it  is  said  the  Act,  against  which  the  offence  is 
*^ged  to  have  been  committed,  by  its  express  enactment 
away  both  the  right  of  appeal  and  the  power  to 
f^^'^^t  a  certiorari  where  the  magistrate,  as  in  this  case, 
^   police  magistrate,  and  this  Court  is  thus  ousted  of 
^    ^     power  it  inherently  possesses  where  the  right  to 
^^^  rtiorari  to  bring  into  Court  the  proceedings  exists, 
^icA  only  brings  us  back  to  the  consideration  of  the 
^^^^tion,  has  a  magistrate  the  right  to  convict  of  his  mere 
^'tiion,  without  evidence  ? 

case  most  strongly  relied  on  in  support  of  this  con- 
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tention,  on  the  argument,  is  that  of  Tlie  Colonial  Bank  of 
AustraUma  v.  Willan,  L.  R.  5  P.  C.  417,  in  which,  no  doubt, 
the  language  of  Sir  James  W.  Colville  goes  far  to  support 
the  contention,  though  it  does  not  go  the  full  length  of 
lioing  so.  There  was  in  that  case  abundant  evidence  to 
sustain  the  finding  questioned. 

At  page  442  he  said,  in  reference  to  the  term  want  of 
jurisdiction  :  "  It  is  neces.<*ary  to  have  a  clear  apprehension 
of  what  is  meant  There  must  of  course  be  certain  con- 
ditions on  which  the  right  of  every  tribunal  of  limited 
jurisdiction  to  exercise  that  jurisdiction  depends.  But 
those  conditions  may  be  founded  either  on  the  character 
and  constitution  of  the  tribunal,  or  upon  certain  proceed- 
ings which  have  been  made  essential  preliminaries  to  the 
enquiry,  or  upon  facts  or  a  fact  to  be  adjudicated  upon  in 
the  course  of  the  enquir}^  It  is  obvious  that  conditions 
of  the  last  differ  materially  from  those  of  the  three 
other  classes.  Objections  founded  on  the  personal  in- 
competency of  the  J  udge,  or  on  the  nature  of  the  subject 
matter,  or  on  the  absence  of  some  essential  preliminary, 
must  obviously  in  most  cases  depend  upon  matters  which 
whether  apparent  on  the  face  of  the  proceedings  or  brought 
before  the  Superior  Court  by  affidavit,  are  extrinsic  to  the 
adjudication  impeached.  But  an  objection  that  the  Judge 
has  erroneously  found  a  fact  which,  though  essential  to 
the  validity  of  his  order,  he  was  competent  to  try,  assumes 
that  having  general  jurisdiction  over  the  subject  matter 
he  properly  entered  upon  the  inquiry,  but  miscarried  in 
the  course  of  it.  The  Superior  Court  cannot  quash  an 
adjudication  upon  such  an  objection  without  assuming  the 
functions  of  a  Court  of  Appeal,  and  the  power  to  retry  a 
question  which  the  Judge  was  competent  to  decide." 

This  language,  disassociated  from  the  facts  of  the  case, 
would  be  very  strong  against  the  right  of  this  Court  to 
interfere  in  the  present  case;  but  it  must  be  considered 
in  connection  with  the  facts  in  regard  to  which  it 
was  used,  and  in  relation  to  the  authorities  cited  to 
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<npport  the  principles  enunciated.    These  authorities 
either  deal  with  the  question  of  want  of  jurisdiction, 
^hroiigh  non-observance  of  some  preliminary  necessary 
*o    ^ive   jurisdiction,  or  to  cases    where    there  was 
w  effort  to  impeach  by  affidavit  the  decision  on  the  merits^ 
or  wliere  there  was  a  conflict  of  evidence ;  and  the  cases 
thf^t;  threat  of  the  right  of  the  Court  to  interfere  where 
^©x>e  is  no  evidence  or  no  reasonable  evidence  upon  which 
^y^^  oonviction  may  be  supported  are  left  untouched.  That 
'^^^  not  intended  to  overrule  or  question  these  is  to  be 
^'^^ri^  from  the  language  of  the  same  learned  Judge  at 
446,  where  he  makes  the  following  summary : 


**  The  order  then  was  one  made  by  a  competent  judge^ 
so^^ing  on  the  face  of  it  that  every  requirement  of  the 
•^^t;"o.te  under  which  it  was  made  had  been  complied  with  ; 
^'"^^mng  that  which  the  Judge  on  proper  grounds  had 
P^^er  to  order;  and  containing  an  express  adjudication 
°|P^xx  a  fact  which,  though  essential  to  the  order,  the  Judge 
both  competent  and  bound  to  decide,  viz.,  that  the 
claimed  to  be  due  to  the  petitioning  creditors  was  then 
t»  them  from  the  mining  company.    Nor  can  it  be 
that  there  was  no  evidence  to  support  this  finding, 
^^'''^<^  the  affidavit  filed  in  support  of  the  petition  distinctly 
^y*^<^r8  to  the  debt    This  being  so,  it  seems  to  follow  that 
J  ^    Supreme  Court  could  only  arrive  at  the  opposite  con- 
^^^ion  upon  a  re-trial  of  the  petitioning  creditor's  debt, 
that  upon  evidence  which  was  not  l^fore  the  inferior 
To  do  this,  and  to  quash  the  order  upon  a  conclu- 
I.  ^5^^  thus  drawn,  is  clearly  contrary  to  the  principles  estab- 
^*^-^^d  by  Regina  v.  Bolton,  and  that  class  of  cases," 

e  reference  here  made  to  the  fact  that  it  could  not 
did  there  was  no  evidence  to  support  the  finding,  and 
being  so  it  would  be  retrying  the  case,  clearly  indi- 
J  that  if  there  had  been  no  evidence  the  Court  would 
have  been  precluded  from  interfering. 


^^^^^-^^e  case  most  difficult  to  distinguish  from  the  present  is 
j^J^^  ^  referred  to  by  my  brother  Armour,  of  Ex  parte 
.^EHOOod,  16  Q.  B.  120,  which  would  appear  from  the  lan- 
of  the  Judges  to  be  directly  in  point,  but  there 
evidence  in  one  case  of  the  several  alike  in  char- 
19 — ^VOL.  IV  O.B. 
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acter,  before  the  Justices,  and  they  may  have  acted  on 
that.  It  is  not  so  put,  however,  but  the  case  is  not  in 
accordance  with  the  principles  laid  down  in  the  English 
authorities,  to  which  I  shall  refer,  or  in  the  case  of  Regina 
V.  Howarth  ;  and  as  the  Courts  never  had  the  right  to 
review  the  decision  of  magistrates  on  the  merits,  whether 
the  right  to  ceHiarari  was  taken  away  or  not,  I  do  not 
see  how  the  taking  away  of  the  writ  should  prevent  the 
Court  from  enquiring  whether  there  was  any  evidence  at 
all  to  support  the  conviction,  evidence  being  an  essential 
of  jurisdiction. 

In  Rex  V.  Smith,  8  T.  R.  588,  the  conviction  was  for 
selling  bread,  contrary  to  the  provisions  of  a  statute,  within 
24  hours  after  it  was  baked,  to  one  Robert  ChappelL 
Objection  on  certiorari,  there  was  no  evidence  to  vupport 
the  conviction.  In  giving  judgment  Lord  Kenyon,  C.  J., 
said: 

"  I  fear  that  this  objection  cannot  be  got  over.  There  is 
no  evidence  whatever  to  shew  that  the  bread  was  sold,  as 
the  information  chaiges,  to  Robert  Chappell.  The  evidence 
of  the  first  witness  rather  negatives  it,  for,  according  to 
her  account,  the  bread  was  sold  to  Mary  Chappell,  as  she 
swore  that 'she  kept  the  shop,'  and  it  does  not  appear  that 
she  was  the  wife  of  Robert  Chappell  or  employed  by  him. 
And  the  testimony  of  the  next  witness  only  shews  that 
Robert  Chappell  kept  a  shop  in  Drury  Lane,  but  not  that 
he  kept  the  shop  in  question.  If  indeed  there  had  been  cuny 
evidence  whatever,  however  slight,  to  establish  this  point, 
and  the  magistrate  who  convicted  the  defendant  had  (&awn 
his  conclusion  from  that  evidence,  we  would  not  have 
examined  the  propriety  of  his  conclusion,  for  the  magistrate 
is  the  sole  judge  of  the  weight  of  the  evidence.  *  *  But 
the  objection  that  it  does  not  appear  that  the  bread  was 
sold  to  Robert  Chappell  seems  decisive.  On  that  ground 
I  think  the  conviction  must  be  quashed." 

To  the  like  effect  is  the  opinion  of  the  Judges  in  120 
Bailey,  3  E.  &  B.  607. 

The  statute,  in  the  case  of  Rex  v.  Smith,  did  not,  as  in 
this,  make  provision  against  the  removal  of  the  proceedings 
by  certiorari ;  but  that  can  make  no  difference  if  I  am 
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rig-ht  that  by  reason  of  the  want  of  evidence  there  was  no 
Jurisdiction. 

Sitting  as  a  Judge  in  vacation,  I  held,  in  Regina  v. 
-^^nnett,  1  O.  R.  445,  a  prosecution  under  this  same  Act, 
th«,t;  there  being  no  reasonable  evidence  in  support  of  the 
oflfence,  the  conviction  should  be  quashed.    It  was  not  in 
^h^-fc  case  urged  before  me  that  the  removal  of  the  pro- 
^^^^iirigs  by  certiorari  was  prohibited,  and  I  did  not 
■^^^^^^ider  that  question  then ;  but  the  authorities  are  clear 
^^^'t;,  if  the  magistrate  acts  without  jurisdiction,  the  cer- 
18  not  taken  away,  though  the  proceedings  are  had 
^-■^^er  an  Act  that  does,  in  express  terms,  prohibit  the 
^"^^^i^oval  or  review  of  such  proceedings. 

-^^sc  parte  BradLaugh,  L.  R.  3  Q.  B.  D.  509,  is  such  a  case, 
the  writ  was  granted  notwithstanding.  The  question 
also  considered  by  me  in  Regina  v.  Walsh,  2  O.  R. 
;  but  as  it  did  not  appear  in  that  case  that  the  second 
^^^^*t;  of  the  Temperance  Act,  1878,  was  in  force,  it  was  not 
 to  decide  it. 


^liere  is  do  doubt,  though  the  magistrate  has  jurisdiction 
^^^i*  the  subject  matter  of  the  enquiry  and  of  the  person 
t;liea  ecused,  if  in  the  course  of  the  investigation  any- 
turns  up  to  shew  a  want  of  jurisdiction  in  the 
^^^•^^icular  case,  the  magistrate  must  stay  his  hand ;  and  if 
^  ^^ils  to  do  so,  and  convicts  the  accused,  the  proceedings 
be  removed  and  the  conviction  quashed.    It  is  not 
^^^»*efore  the  right  to  inquire  at  the  commencement  that 
^   tlxe  sole  requisite  of  jurisdiction.    It  must  appear  up 
^    "the  pronouncing  of  the  decision  there  is  jurisdiction. 

the  moment  it  appears  after  the  investigation  that 
is  no  evidence  against  the  accused,  that  moment  the 
^^tice  ceases  to  have  any  jurisdiction  over  him.    He  then 
f^^^ds  exactly  in  the  same  position  as  one  who  had  never 
charged,  or  against  whom  no  evidence  was  given,  and 
^Ixould  have  thought  it  could  not  be  contended  for  a 
^^^^toent,  if  a  magistrate  convicted  a  person  who  had  never 
^^^Xi  charged,  or  against  whom  no  evidence  had  been 
^^^*ed  before  him  of  any  offence,  this  Court  could  not 
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enquire  into  the  proceedings,  and  relieve  the  person  con- 
victed from  the  penalty  imposed  upon  him,  because  the 
oflence  named  in  the  conviction  was  one  in  respect  to 
which  the  magistrate  was  competent  or  had  jurisdiction 
to  enquire,  and  the  statute  under  which  the  enquiry- 
appeared  to  be  made  in  express  terms  prohibited  the 
removal  of  the  conviction  by  certioraH. 

While  the  conviction  exists  it  is  a  bar  to  an  action,  and 
if  the  proceedings  are  not  reviewed  and  the  conviction 
quashed,  the  person  injured  thereby  would  be  wholly  with- 
out redress  or  relief.  The  law,  I  hope,  is  not  in  this  mon- 
strous condition  ;  and  I  am  of  opinion  that  it  is  not,  and 
that  the  existence  of  some  evidence  of  guilt  is  as  essential 
to  the  jurisdiction  of  a  magistrate  to  convict  as  is  the 
observance  of  some  preliminary  necessary  to  be  observed 
before  the  enquiry  can  be  entered  on  at  all. 

This  is  the  conclusion  I  have  arrived  at,  assuming  that 
the  conviction  is  irremovable  by  ceiiiorari  in  a  case  like  the 
present.    But  the  question  presents  itself,  does  the  act  in 
fact  prevent  the  removal  of  the  proceedings  into  this  Court  ? 
The  contention  on  the  part  of  the  defendant  is,  that  it  does 
not,  and  that  it  is  only  in  the  class  of  cases  mentioned  in 
section  110  that  the  issue  of  the  certiorari  is  prohibited; 
while  on  the  part  of  the  prosecution  the  argument  is 
pressed  that  the  prohibition  extends  to  all  cases  that  could 
be  brought  under  any  of  the  preceding  sections,  and  the 
decision  of  the  Supreme  Court  of  New  Brunswick,  in  Ex 
parte  Hackett,  21  Pugsley,  513,  which  adopts  that  view/ 
has  been  cited  as  conclusive  on  the  point.    The  Court  in 
that  case  was  not  unanimous.    Palmer,  J.,  held  that  the 
certioraH  was  taken  away  when  the  conviction  was  mad^ 
by  any  of  the  persons  specially  named  in  section  111.  In. 
this  opinion  Wetmore,  J.,  agreed.    Allen,  C.  J.,  was  of 
opinion  the  certiorate  was  taken  away  in  all  cases  under 
the  Act,  but  that  an  appeal  would  lie  where  the  conviction 
was  by  two  Justices,    In  this  opinion  King  and  DuflFV 
JJ.,  concurred,  the  former  giving  his  reasons,  and  thee 
latter  adopting  those  of  the  Chief  Justice.    Weldon,  X  — 
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•dissented,  stating  that  in  his  view  the  certiorari  was 
210^  taken  away,  and  that  the  grammatical  construction 
of  section  111  of  the  Act  was,  in  his  opinion,  to  that  effect. 

learned  brothers  adopt  the  conclusion  of  the  majority 
of  ^\xe  Supreme  Court  of  New  Brunswick,  and  it  will,  I 
fea.:ir,  be  regarded  as  somewhat  presumptuous  on  my  part 
^   express  a  contrary  opinion.    But  the  parties  are  entitled 
*o   li^ve  the  opinion  of  each  member  of  the  Court,  and  I 
^^nj::i.ot  adopt,  in  the  present  position  of  the  case,  a  view 
appears  to  me  to  be  erroneous,  because  several  other 
J^^^es  have  concurred  therein,  though  I  entertain  the 
^^^^s*i  profound  respect  for  their  opinions,  and  concede  that 
^^^na  their  great  ability  and  experience  they  are  more 
^^^X y  to  be  right  than  I  am.     I  will  state  briefly  why  I 
the  certiorari  has  not  been  taken  away  in  any  case 
®^^^pt  those  expressly  mentioned  in  section  110.  The 
^'^'^^■^JCiers  of  the  Act  seem  to  have  grouped  the  provisions 
^l^'fcing  to  offences  under  the  Act  in  classes.    Section  99, 
^^^^cjh  constitutes  the  second  part  of  the  Act,  expressly 
I^^'^Viibits  the  sale  or  barter  in  any  manner  of  intoxicating 
^'^w  in  any  county  or  city  where  the  law  is  in  force, 
^"^^^^pt  in  the  circumstances  specially  mentioned  and  refer- 
^^'^^    to  in  the  dausa    Section  100  fixes  the  penalty  for  a 
^^^l^tion  of  section  99.    Section  101  indicates  who  may 
^^'^^ecute  to  recover  the  penalty.    Section  102  relates 
^^^Xusively  to  a  prosecution  by  a  collector  of  inland  reve- 
who  is  one  of  the  persons  authorized  under  section 
^  i  to  prosecute.    Section  103  indicates  the  persons  before 
the  prosecution  may  be  brought  in  the  several  pro- 
Sections  104  and  105  are  to  the  like  effect.  Sec- 
106  limits  the  time  for  commencing  the  prosecution 
^three  months  from  the  commission  of  the  offence.  Sec- 
^^"•rri  107  makes  applicable  in  prosecutions  for  any  offence 
section  99  the  provisions  of  the  Act  respecting  the 
^^^'fcies  of  Justices  of  the  Peace  out  of  Sessions  in  relation 
nummary  convictions  and  orders,  *'  so  far  as  no  provision 
^      liereby  made  for  any  matter  or  thing  which  may  be 
'^'"^^i^xdred  to  be  done  with  respect  to  such  prosecution.'* 
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Section  108  provides  for  the  granting  of  search  warrants 
to  search  for  liquor.    Section  109  provides  that  when  any 
person  has  been  convicted  for  an  offence  against  section 
99,  or,  asf  it  is  called,  the  second  part  of  the  Act,  the  magis- 
trate may  forfeit  any  liquor  brought  before  him  under  the 
search  warrant,  and  cause  the  destruction  of  the  vessel 
containingphe  same.    Then  section  110  provides  as  fol- 
lows :  "  Any  person  who,  either  before  or  after  the  sum- 
mons of  any  witness  in  any  such  case,  tampers  with  such 
witness,  or  by  any  offer  of  money,  or  by  threat  or  other- 
wise, directly  or  indirectly,  induces  or  attempts  to  induce 
any  such  pei-son  to  absent  himself  or  herself,  or  to  swear 
falsely,  shall*be  liable  to  a  penalty  of  850  for  each  such 
offence."    This  is  quite  a  new  offence,  and  is  not  an  offence  - 
against  the'second  part  of  the  Temperance  Act  at  all    Then  - 
follows  the  111th  section  relating  to  cer^iomn',  providing-^ 
that  "  no  conviction,  judgment,  or  order  in  any  siLch  case'^ 
shall  l>e  removed  by  certiorari  or  otherwise  into  any  ofio 
Her   Majesty's  Superior  Courts  of  Record."  Section.M::K<:>'i 
112,  imnieiliately  following,  declares  any  ^^erson  whooii^^ 
having  violated  any  of  the  provisions  of  this  Act,  or  of^o 
any  Provincial  'Act  which  is  now  or  may  be,  from  time 
to  time  in  [force  in  any  Province  respecting  the  issue  oA< 
licenses  for  the  sale  of  fermented  or  spirituous  liquors,  or^<^ 
of  Tfie  Temperance  Act  of  1864,  compromises,  &c.,  the 
offence  with  any  person  with  the  view  of  preventing  any^S-^ 
complaint^ being  made,  or  if  a  complaint  has  been  made^^^ 
with  the  view  of  getting  rid  of  it,  shall  be  guilty  of  aw:*''-^ 
offence  under  thefAct,  (not  the^second  part  of  the  Act,  it  ifi^i 
to  be  observed)  and  on  conviction  shall  be  imprisoned  at*-^* 
hard  labour  for  three  months. 

Sections  113  and  114  are  of  the  like  nature  as  112^2 ^ 
These  are  provisions  that  constitute  the  offences  under  th^-^^*^ 
Act,  the  penalties  and  tribunal  or  persons  before  whonc^^^^"^^ 
the  offences  may  be  tried.    Sections  115  to  123  relate  if^^ 
procedure.    Section  115  provides  for  the  statement  of  t\M^^^  ^ 
offence  in  inibniiations  respecting  the  sale  or  disposal,  ^  ^ 

of  intoxicating  liquor.    Section  116  relates  to  aniendme'^^^-^^r^  ^ 
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in  fsase  of  variances,  and  section  117  declares :  "  No  convic- 
tion, or  warrant  for  enforcing  the  same,  or  other  process  or 
prooe^ing  under  either  of  the  said  Acts"  (Temperance  Acts 
of  1»C4  and  1878)  "shall  be  held  insufficient  or  invalid  by 
^^^•son  of  any  variance  between  the  information  or  (sic) 
^^'^V'iotionjOr  by  reason  of  any  other  defect  in  form  or  sub- 
^^Maocj,  provided  it  can  be  understood  from  such  conviction, 
wan-^^t, process  or  proceeding, that  the  same  was  made  for  an 
offexioe  against  some  provision  of  such  Act  within  the  juris- 
dictiion  of  the  justices  or  magistrate,  or  other  officer  who 
BQ&do  or  signed  the  same,  and  provided  there  is  evidence 
^   I>rx)ve  such  offence,  and  no  greater  penalty  is  imposed 
thAn  is  authorized  by  such  Act." 

Soc5tion  118  provides  that  upon  any  application  to  quash 
8UcH  conviction,  or  warrant  enforcing  the  same,  or  other 
Pi^oo^ss  or  proceeding,  or  to  discharge  any  person  in  cns- 
^*>d3r  under  such  warrant,  whether  such  application  is  made 
&ppeal  or  upon  habeas  corpus,  or  by  way  of  certiorari 
or  o-therwise,  the  Court  to  which  or  Judge  to  whom  such 
*PP«4d  is  made,  or  to  which  or  to  whom  such  application 
^)een  made  upon  habeas  corpus,  or  by  way  of  certiorari 
or  o^tJierwise,  shall  dispase  of  such  appeal  or  application 
^P<^:^  the  merits,  notwithstanding  any  such  variance  or 
<l«f5&^  as  aforesaid." 

^     do  not  see  how  it  is  possible  to  give  effect  to  these 
I^5^"^^ions  if  certiorari  is  taken  away  in  prosecutions  for  a 
T^^-^^tion  of  clause  99,  because,  assuming  that  the  learned 
^^Ijes  who  decided  in  Ex  parte  Hackett,  to  which  I  have 
^^^^ired,  that  an  appeal  may  lie  from  the  decision  of  two 
^"^^^  nary  justices  oi  the  peace,  are  right,  such  appeal  would 
take  place  in  this  Province,  at  all  events,  by  way  of 
^^^^^^iorari ;  and  the  use  of  that  word  indicates  that  the 
r^^^^ialatare  contemplated  an  application  being  made  to  the 
.  ^X:iTt  in  such  manner  as  to  induce  the  Court  to  inform 
^^^^^If  of  what  has  been  done  by  the  inferior  tribunal  or 
^^^Siatrate,  in  the  ordinary  way,  by  certiorari;  or  it  was 
templated  that  a  Superior  Court  might  be  applied  to  by 
of  summary  application  to  quash.    It  is  to  be  observed 
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that  the  Superior  Court  is  not  prohibited  in  terms  firom 
reviewing  the  magistrate's  decision.  The  provision  is 
merely  that  no  conviction,  judgment,  or  order  in  any  such 
case  shall  be  removed,  by  certioraH  or  otherwise,  into  any 
of  Her  Majesty's  Superior  Courts  of  record.  This  provision, 
if  the  intention  of  the  Legislature  was  to  prevent  a  review 
of  the  magistrate's  decision,  is  not  aptly  framed  to  accom- 
plish the  end,  and,  read  in  connection  with  section  118, 
cannot,  without  making  the  latter  clause  useless  and  sense- 
less, properly  be  so  construed,  unless,  indeed,  it  is  to  be 
held  that,  where  the  conviction  is  by  two  magistrates,  the 
power  of  review  by  the  Superior  Court  is  not  interfered 
with,  and  the  prohibition  to  removal  of  the  conviction  in 
section  111  only  applies  to  convictions  by  the  persons 
specially  indicated  in  that  clause. 

The  majority  of  the  Court  in  Ex  paHe  Hackett  was  of 
opinion  the  cei'tioi^ari  was  taken  away  in  all  cases,  though 
a  consideration  of  the  language  of  section  118,  which,  as 
far  as  necessary  to  the  elucidation  of  this  point,  is  substan- 
tially as  above  stated,  would   rather  seem  to  support 
the  opinion  of  those  Judges  who  held  that  it  was  not  taken 
away  where  the  conviction  was  by  two  justices.  While 
this  latber  construction  gives  effect  to  the  provisions  of 
section  118,  it  would  seem  to  do  violence  to  the  first  pro- 
vision of  section  111,  which  in  terms  takes  away  the  cer-  - 
tiorari  altogether,  while  the  other  part  only  prevents  aj^  - 
appeal  where  the  conviction  is  by  the  special  magistrates 
therein  mentioned.    It  is  a  well  understood  principle  oE 
law,  that  the  Superior  Court  is  not  ousted  of  jurisdictioot 
except  by  express  words,  and  it  is  clear,  it  seems  to  me^^ 
that  the  Legislature  intended  the  Superior  Courts  to  have 
a  power  of  reviewing  the  proceedings  of  the  magistrate, 
though  not  for  the  purpose  of  trying  the  case  upon  its 
merits,  except  in  so  far  as  it  might  be  necessary  to  con- 
sider the  merits  to  prevent  a  conviction  failing,  if  in  truth 
an  offence  had  been  committed,  and  there  was  evidence  to 
shew  it,  but  for  the  purpose  of  seeing  there  had  been  no 
excess  of  jurisdiction  or  improper  exercise  of  power.  The 
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way  i       ^hich,  according  to  the  established  practice  of  the 
Supei-ior  Courts,  they  review  the  decision  of  tribunals  of 
limite<i  Jurisdiction,  is  by  bringing  the  proceedings  before 
the  Oo\irt  by  certiorari;  and  when  that  writ  has  beert 
obeye^<i,  and  the  proceedings  have  been  returned  in  obe- 
dience        it,  the  proceedings  become  quasi  records  of  the 
Superiox"  Court,  and  are  beyond  the  control  of  the  convict- 
ing ncx&^isti-ate.    The  language  in  the  present  case  said  to 
prevexxt  the  removal  of  the  conviction  would  prevent  its 
removci.1  for  the  purpose  of  becoming  a  record  of  the  Supe- 
rior Govirt ;  but  that  does  not  necessarily  prevent  a  review 
of  th^  proceedings,  and  the  words  used  are  inapt  to  prevent 
such  t^x'iew. 

-t^^na  V.  The  Inhahitanta  of  Sandon,  3  E.  &  B. 
548,  it.  ^as  held  sec.  107  of  the  Act  5  &  6  Wm.  4,  ch.  50, 
wIbcIx    enacted  that  no  matter  or  thing  done  or  transacted 
moT  f^lative  to  the  execution  of  the  Act  should  be  removed 
or  Temxovable  by  certiorari^  did  not  prevent  the  removal  of 
an  J^ncii^tment  found  at  the  Assizes,  though  by  a  proviso  to 
9o  it  was  provided  that  an  indictment  found  at  the 
^^rti^T  Sessions  might  be  removed,  and  nothing  was  said 
"^oout   one  preferred  at  the  Assizes.    The  case  is  meagrely 
The  case  of  Bex  v.  Moreleyy  2  Burr  1041,  is  a 
%t;rong  case,  not  interfered  with  or  questioned  by  later 
. .  ^^^ons,  that  nothing  short  of  express  words  prohibiting 
.  ^  ^^^uing  of  the  writ  of  ceHioram,  or  the  jurisdiction  of 
^  CJourt,  will  suffice  to  prevent  the  Court  exercising  its 
^^J^^intending  authority  over  all  Courts  of  inferior  juris- 

words  of  the  statute  in  question  there  were :  "  No 
_  Court  whatsoever  shall  intermeddle  with  any  cause 

^^xases  of  appeal,  but  that  they  shall  be  finally  deter- 
in  the  Quarter  Sessions  only." 
'^•^^king  at  the  law  as  it  has  thus  been  adjudicated,  and 
^    liinguage  of  section  118,  it  would  have  been  veiy 
in  my  mind  whether  the  words  used  in  section 
Oould  be  held  to  have  the  force  of  depriving  the  Court 
control  over  the  proceedings,  conceding  that  that 

20 — ^VOL.  IV  O.B. 
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section  does  extend  to  all  the  cases  preceding  it  in  the  Act, 
were  it  not  that  there  are  authorities  in  our  own  Courts  as 
well  as  in  England  which  go  the  length  of  deciding  the 
words  used  do  take  away  the  powers  of  the  Court  to 
bring  the  proceedings  before  it  where  jurisdiction  exists. 
Tlie  language  used  is  very  similar  to  that  in  the  Act  32  & 
33  Vic.  ch.  31,  sec.  71,  under  which  in  Regina  v.  Johnston, 
30  U.  C.  R.  423,  it  was  held  the  procedings  could  not  be 
removed. 

The  right  then  in  the  present  case  to  the  cerHoiuri  can 
only  be  maintained  on  one  or  other  of  the  two  grounds : 
that  the  prohibition  in  section  111  is  confined  to  cases  under 
section  110,  or  that  there  being  no  evidence  the  magistrate 
acted  without  jurisdiction  in  convicting.  It  appears  to  me 
that  the  view  of  Weldon,  J.,  in  Ex  parte  Hackett,  that  the 
grammatical  construction  of  the  words  "in  any  such  case/'  in 
section  111,  confines  their  application  to  the  cases  in  section 
110,  is  correct,  though  it  appears  difficult  to  give  eflfect  to 
the  word  *order'  in  ihe  section,  as  in  section  110  there  does 
not  appear  to  be  any  proceeding  on  which  an  order  as  dis- 
tinct from  a  judgment  or  conviction  could  be  made,  while 
under  section  109,  which  immediately  precedes  section  110, 
there  is  power  to  make  an  order  directing  the  destruc- 
tion of  any  vessel  found  under  search  warrant  containing 
intoxicating  liquor. 

But  I  find  in  the  Temperance  Act  of  1864,  clause  36, 
which  in  terms  is  the  same  as  section  111,  the  word  ** order" 
is  used,  and  there  is  nothing  in  the  Act  to  which  it  could. 
api)ly,  and  the  word  would  appear  to  be  used  as  of  th^ 
same  import  as  conviction  or  judgment.    The  word  judg- 
ment itself  is  one  and  the  same  thing,  and  appears  to 
so  used  in  the  Act  as  conviction.    The  difficulty  created, 
then  by  the  presence  of  the  word  "order"  in  the  sentence  ie^ 
less  than  to  find  anything  to  which  the  language  of  sec^ 
tion  118  can  be  applicable,  unless  the  operation  of  section. 
Ill  is  confined  to  cases  arising  under  section  110.  Th& 
Legislature  in  its  wisdom  may  have  regarded  an  offence 
under  this  section  as  one  of  a  peculiar  nature,  and  of 
character  to  disentitle  a  person  convicted  to  any  protectioB^ 
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wbate  not  to  be  found  in  the  discretion  and  judgment 

of  the  ttiagistrate,  while  it  left  offences  against  the  other 
provisiox38  of  the  Act  to  take  the  ordinary  course  of  offences 
vithiKx  trhe  summary  jurisdiction  of  magistrates.  What 
the  object  really  was  in  the  distinction,  if  it  be  a  distinc- 
tion, iti  is  not  essential  the  Court  should  be  informed,  for 
such  oTirject  not  appearing  within  the  Act  itself  the  Court 
has  no  :Kright  to  regard  it.  I  am  of  opinion,  therefore,  that 
section^  HQ  ^nd  118  cannot  usefully  and  beneficially  exist 
withc>i:i.t  confining  the  operation  of  section  111  to  cases 
withirx  section  110;  and  under  the  rule  that  a  statute 
should  gQ  construed  as  to  give  full  and  reasonable  effect 
to  all  enactments,  section  111  should  and  must  be  so 

confi^x^^^  The  proviso  in  section  116  requiring  the  exist- 
ence oi'  evidence  to  sustain  the  charge  would  seem  to  be  a 
legial  ^-tive  declaration,  if  that  were  needed  to  support  the 
TeqttXT-^^gQl^  in  that  respect  of  the  common  law,  that  a 
^^^^^t.ion  without  evidence  is  not  to  be  supported. 

^  ^^ink  the  defendant  was  a  competent  witness,  and  if 
heHa.<J  given  any  evidence  against  himself  from  which  the 
^^^^ission  of  the  offence  charged  could  be  inferred,  the 
^^*giHt.Tate  might  have  called  upon  him  for  his  defence,  and 
^^lie  failed  to  rebut  the  charge  in  the  opinion  of  the  magis- 
lie  might  have  been  convicted;  but, under  the  Act, 
some  evidence  to  be  rebutted  it  was  not  competent 
^l^e  magistrate  to  put  him  on  his  defence,  and  in  doing 
^^^^  magistrate  exceeded  his  jurisdiction,  because  by  the 
^^P^^ss  direction  of  the  Act  there  must  be  evidence  from 
^^j^^ch  it  may  be  inferred  an  offence  against  the  Act  has 
committed  before  the  accused  should  be  called  on  to 
a  defence ;  and  in  this  provision  the  Act  merely 


^^"^tains  the  requirement^  of  the  common  law,  and  pre- 
the  unlawful  and  exceedingly  reprehensible  abuse  of 
^      Magisterial  authority  which  would  be  committed,  and 
^j^^*  in  my  opinion,  committed  in  this  case  from  the  want 
^l^Bervance  of  this  A.  B.  C.  principle  of  natural  justice, 
lie  conviction  should,  in  my  opinion,  be  quashed. 


Order  nisi  discharged,  with  costs. 
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[queen's  bench  division.] 

Shanly,  Executrix  of  Shanly  v.  Grand  Junction 
Railway  Company. 

Contract  of  luring— LimUation  of  action — Bvidenee—New  trieU. 

The  plaintiff's  testator  was  chief  engineer  of  the  defeodaat  compaoj  from 
its  inception  until  arrangement  made  bv  the  company  with  one  B.  for 
the  completion  of  the  road  by  B.,  he  paying  all  expenses,  Ac.,  includ- 
ing the  engineer's  salarv.  In  1881  the  testator  wrote  a  letter  to  the 
solicitor  for  the  Grand  Trunk  Railway  Company,  which  company 
was  about  to  resume  control  of  the  defendants'  railway,  claiming  for 
services  rendered  the  defendant  company  up  to  the  middle  of  1875. 
The  action  was  commenced  in  February,  1882,  for  services  rendered 
from  1871  to  1875.  At  the  trial  an  amendment  was  made  allowing  the 
plaintiff  to  claim  for  services  rendered  up  to  1880.  It  appeared  that 
the  testator  was  to  have  had  a  salary,  but  the  amount  was  never  fixed. 
Dnring  the  period  from  1875  to  1880  or  1881  he  performed  services  as 
engineer  for  the  defendant  company,  certifying  to  work  done,  that  the 
company  might  obtain  bonuses,  attending  meetings  and  deputations. 
He  also  approved  of  plans  of  a  bridge  submitted  to  him,  and  in  1878 
signed  the  specifications  appended  to  the  contract  between  the  company 
and  B. 

Heldf  Haoartt,  C.  J.,  dissenting,  that  there  was  evidence  to  go  to  th< 
jury  of  a  continuing  employment  of  tt  e  testator  subsequent  to  187 f 
and  of  services  rendered  as  chief  engineer  within  the  six  years  pr 
ceding  action,  notwithstanding  the  letter  written  by  the  testator  dati 
ing  for  services  up  to  1875  only;  and  that  any  inference  to  be  dra^ 
from  the  writing  of  the  letter  was  for  the  jury  and  not  for  the  Jndge 
draw ;  and  a  non  suit  was  set  aside. 

Per  Haoartt,  C.  J.—The  evidence  shewed  that  the  testator,  tho' 
nominally  chief  engineer  of  the  defendant  company  subsequent  to 
contract  with  B.,  whs  in  fact  working  for  B.  to  whom  he  looked 
payment. 

The  effect  of  letters  written  by  the  company's  president  after  the  t 
nal  claim  had  been  barred,  and  of  reports  made  to  the  com  par 
claims  against  them  in  which  the  plaintiff 's  claim  was  ind 
discuMeda'i  to  th^ir  Bn!fi3ieticy  to  revive  the  claim. 

Action  begun  by  the  testator  on  15th  Feburary, 
claiming  that  from  1871  to  1875,  the  plaintiff  w 
defendants'  employ  in  locating  their  line  of  railwa; 
pai-ing  plans,  specifications,  &c.,  and  was  chief  engi' 
construction,  and  continued  in  such  employment  til 
and  that  payments  on  account  of  such  services  hf 
time  to  time  been  made  by  defendants  to  plainf 
there  remained  due  to  him  upwards  of  $10,000. 
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1.  Defence.    Denying  these  allegations. 

2.  Payment. 

3.  Statute  of  Limitations. 

^Replication,  alleging  an  acknowledgment  in  writing 
sig^ned  by  defendants'  or  their  agent  within  six  years 
bof  ore  action. 

Acknowledgment  by  part  payment  on  account, 
^3-  Acknowledgment  in   writing  since  action  brought. 
^Vhe  testator  died,  after  the  writ  was  issued,  on  the  13th 
dtm^       of  September,  1882. 

■"-ffhe  case  was  tried  at  Belleville  before  Burton,  J.  A., 
SLicm^^ii  a  jury. 

^Mhe  minute  books  of  the  company  were  produced.  The 
►  napany  was  started  about  1870.    The  president  (Kelso) 
called  by  the  plaintiff.    He  was  president  up  to  10th 
^^h,  1882,  when  the  company  was  amalgamated  with 
Midland  Railway  under  the  Ontario  Act,  45  Vict.  ch.  67. 
-Aja  agi-eement  entered  into  by  this  defendant  company 
^■^^  several  others  was  set  out,  and  the  different  companies 
/^^«ied  into  one  under  the  name  of  the   Midland  Railway 
J^^^^^^pany  of  Canada;"  all  pending  suits  to  be  continued  as 
^^^^"re  against  each  company,  but  only  the  assets  of  that 
^^^^^  J>any  to  be  answerable. 

^  -trx  the  autumn  of  1878  the  company  agreed  with  one 
^olrford  and  others  for  the  completion  of  the  road,  the 
^'^^^^r  agreeing  (inter  alia)  to  provide  for  and  pay  all 
^^^.neering,  secretarial,  and  other  expenses  necessary  for 
^^^*^rying  on  and  completing  the  business  of  the  company 
keeping  up  the  organization.    This  agreement  had  at 
end  the  signature  of  the  testator. 
*XThe  work  was  to  be  done  to  the  satisfaction  of  the 
chief  engineer,  and  his  certificate  to  be  required 
^"^^  payments,  and  the  testator  (Shanly)  was  named  as  the 
^^ttfcpany's  chief  engineer;  all    the  bonuses  and  assets 
S^nerally  were  given  over  on  certain  conditions  to  the 
^^x^tractors,  and  they  were  to  take  the  stock  of  the  stock- 
holders instead  of  paying  them  the  amount  paid  up  on 
stock,  &&,  4c. 
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A  somewhat  similar  agreement  was  made  between  them 
on  the  lOth  February,  1880,  with  a  like  engagement  as  to 
the  contractors  paying  the  engineering  expenses  and  other 
expenses  necessary  to  carry  on  and  complete  the  business 
of  the  company,  and  to  keep  up  its  organization. 

In  the  first  of  these  agreements  the  contractors  agreed 
to  keep  up  a  sufficient  staff  of  cussistant  engineers  to 
locate,  CArry  out,  and  measure  the  works,  they  to  appoint 
and  pay  them  with  the  approval  of  the  engineer. 

The  learned  Judge  entered  a  nonsuit. 

December  4th,  1883.  Read,  Q.  C,  and  W.  Read,  moved 
to  set  aside  the  nonsuit  and  for  a  new  trial,  contending 
that  there  was  evidence  to  go  to  the  jury,  and  that  the 
letters  from  Kelso  should  not  have  been  rejected  (a).  They 
cited  Harris  v.  Osbourn,  2  C.  &  M.  629;  Martindale  v. 
Falkner,  2  C.  B.  706;  Addison  on  Contracts,  8th  ed.,  of 
1883,  4:;5  ;  Emmens  v.  EldeHon,  4  R  L.  644. 

McCarthy,  Q.C.,  Delamere,  and  Biggar,  contra.  There 
was  no  evidence  of  services  beyond  1875.  Kelso  says 
about  his  letters  that  they  were  more  of  a  personal  than 
an  official  character.  Wood  v.  Ontario  and  Qmbec  R.  W.  Co., 
24  C.  P.  334,  shews  that  a  letter  of  the  kind  could  not 
take  the  case  out  of  the  statute.  He  could  not  bind  the 
company  by  his  letter.  Then,  the  letter  contains  no 
promise  to  pay,  which  is  necessary  in  order  to  take  the 
case  out  of  the  statute.  They  referred  to  Bvsh  v.  Martin, 
2  H.  &  C.  311;  Lindley  on  Partnership,  4th  ed.,  244;  Morgan  . 
V.  Rowlands,  L.  R.  7,  Q.  B.  493;  Bateman  v.  Pinder,  3  Q. 
B.  574. 

December  29th,  1883.  Hagarty,  C.  J. — It  is  not  easy — 
on  the  materials  laid  before  us — to  understand  or  to  stato 
very  distinctly  the  various  conditions  under  which  this 
company  has  passed  from  its  formation. 

If  I  understand  rightly  they  had  a  contract  with  one^ 

(a)  These  letters  are  referred  to  in  the  jadgment. 
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Bic»-C3k8,  who  failed  to  complete  it,  and  the  work  seems  to 
^vr  «  languished,  if  it  did  not  wholly  ceas^,  till  Bickford 
kCTo.  intervened. 
B^T.  Shanly  was  chief  engineer  from  the  beginning  by 
^solution  of  the  board  of  directors,  but  no  salary  was 
eveir  fixed.    His  position  will,  perhaps,  best  appear  from 
^  letter  dated  June  15ih,  1881,  in  which  he  fully  states 
his  c/aim : 

Ottawa,  June  15,  1881. 
^OBir  Bell,  Esq.,  Solicitor  G,  T.  Railway,  BellevUle. 

Re  Grand  Junction  Railway. 
Sir. — Having  been  informed  that,  io  view  of  this  rail- 
^/P««8iiig  into  the  hands  of  the  "Grand  Trunk,"  all  unsettled 
^uote  against  the  company  would  be  paid  off,  J  accordingly 
Mr.  Eelso,  the  president,  preferring  my  claim,  and  in 

^Pfy  li«  refers  me  to  you.  My  claim  amounts  to  $7,000,  as 
follow-^  . 

j^)  1^  ^  >  2.  For  services  as  locating  Engineer  ....  $2,500 
(2)  l^Vs^  4^  5,  For  services  as  Chief  Engineer  for  con- 

^t.ructioD,  3  years,  at  $2,000  per  annum.    .    .    .  6,000 

$8,500 

^*  By  cash  at  sundry  times  ]  ,600 

$7,000 

above  figures  are  based  (1)  on  a  charge  of  10  per  cent  on 
COHt  of  the  surveys  and  location,  which  amounted  to  $25,000, 
«.iid  ^^2)  on  the  promise  of  the  president,  verbally  given,  that  I 
.  be  paid  at  the  rate  of  $2,000  per  annum  for  services  dur- 

^'^^S  ^instruction  as  Chief  Engineer.    The  period  of  such  services 
^^^^ded  from  about  April,  1872,  to  some  time  towards  the  mid- 
^  ^f  1875,  call  it  three  years,  during  which  time  I  received 
^^118  sums  amounting  iu  all  to  $1,500.    Your  kind  attention 
matter  will  much  oblige 

Yours  truly,  F.  Shanly. 

^^'^'t        be  observed  that,  writing  in  June,  1881,  Mr. 
^*ly  makes  a  full  statement  of  his  claims  against  the 
*^pany  not  extending  further  than  1875. 
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K  Is  clear  that  his  name  was  continued  in  the  contracts 
with  Bickford  as  the  company's  engineer  for  several  years 
after. 

This  is  explained  by  the  fact  that  the  certificate  of  the 
chief  engineer  was  necessary  in  certifying  to  work  done  to 
procure  certain  proportions  of  municipal  bonuses  and  aid 
from  the  Government,  and  he  did  give  such  certificates. 

He  also  did  some  engineering  work  about  1880.  This  is 
proved  by  Mr.  Ellis,  who  acted  as  an  engineer  employed 
by  Mr.  Bickford,  who  told  him  to  submit  some  plans  to 
Shanly. 

Several  cheques  were  produced,  given  by  Bickford  to 
Shanly,  the  last  one  dated  January  12,  1880,  being  "in 
full  of  claim  rendered  lie  G.  J.  Railway."  Shanly  endorses  - 
this.  In  fact  it  would  seem  that  everything  done  after  1875 
was  paid  by  Bickford.  He  had  to  pay  all  engineering 
expenses,  and  keep  up  the  organization  of  the  company. 

I  can  see  no  proof  whatever  of  any  service  rendered 
or  work  done  for  these  defendants  since  1875,  and  the 
deceased  gentleman's  own  full  and  comprehensive  state- 
ment of  the  nature  of  his  claims,  written  after  all  the 
matters  given  in  evidence  had  taken  place,  seems  to  placi_^4 
it  beyond  all  doubt. 

He  had  a  large  claim  for  services  rendered  up  to  1 875^^3- 
I  can  see  no  evidence  which  could  or  should  have  bee^E^^ 
left  to  the  jury  beyond  that  claim  so  clearly  and  expliftitl—  MZ- 
stated  by  the  person  most  interested. 

Some  seven  months  before  his  death  he  commenced 
suit,  we  must  presume,  to  endeavour  to  enforce  his  daic 
and  prevent  further  loss  of  time ;  and  probably,  as 
thought,  the  proposed  transfer  .to  the  Grand  Trunk  woixAJ 
provide  for  payment  of  the  defendants'  liabilitiea 

Mr.  Kelso,  who  was  president  down  to  the  passing  o^j* 

the  Amalgamation  Act  of  March,  1882,  states  in  his  evi  

dence  that  it  was  part  of  the  arrangement  that  Bickford 
&  Co.  should  assume  the  floating  liabilitiea  I  do  not  aee 
any  express  provision  to  that  efiect  in  the  two  agreementa 
with  defendants. 
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Be  sAys  that  he  prepared  a  schedule  of  the  debts  then 
duG,  but  does  not  think  that  Shanly's  name  appeared  in 
it.       He  also  said  that  he  did  not  consider  that  Shanly  had 
/>oesi  sufficiently  remunerated  for  his  services. 

I^3ut  for  the  defence  of  the  Statute  of  Limitations,  there 
'virja.iS  of  course  a  case  to  go  to  the  jury. 

□E^rom  the  close  of  1875  (though  the  letter  speaks  of 
»ox.~wice8  only  up  to  the  middle  of  that  year)  to  February, 
1.  St  -^^2,  when  the  action  was  brought,  six  years  had  fully 

IK!  do  not  see  anything  in  the  agreement  that  the  employ- 
rtm  ^=*r'  jit  was  of  such  a  continuing  character  as  to  prevent 
tl^-^z^  operation  of  the  statute. 

^/vnen  the  claimant  himself  seems  to  state  that  it  ceased 
c^"^= — •^sr  six  years  before,  it  is  impossible,  in  the  absence  of 
7^  suggestion  of  error  or  mistake,  to  imagine  its  con- 
fc  i  nance. 

"^e  are  left  to  coH.sider  whether  any  acknowledgment 
as  been  proved  as  stated  in  the  replication. 
3t  was  urged  that  four  letters,  written  by  Kelso,  the 
^cr— ^^aident,  were  tendered  at  the  trial  and  rejected  by  the 
^^^^•^^nied  Judge. 

*The  short  hand  notes  do  not  mention  any  such  tender 
^--^  Injection. 
^  ^    The  letters  referred  to  are  four  in  number,  written  by 
^^^iso,  the  president.    The  earliest,  dated  May  26th,  1881, 
^  '^y^  nothing  of  the  testator's  claim,  but  acknowledges  a 
^^^^T,  and  says  he  will  consult  the  directors  "about  the 
^■^^tt^er." 

next,  dated  14th  June,  1881,  merely  says  that "  what- 
claim  you  may  have  against  the  company,  you  will 
send  it  to  Mr.  John  Bell,  who  is  receiving  all 
^l^^^unts  unsettled  against  the  company.    J  have  shewn 
your  letters." 

appears  to  have  been  in  consequeuce  of  this  letter 
^"^"fc*  the  testator  wrote  the  letter  to  Mr.  Bell,  dated  the 

"■-""Ais  letter  of  the   14th  June,  1881,  is,  we  think,  in 
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no  way  ?.  sufficient  acknowledgment  under  the  siatate, 
even  if  the  writer  had  power  to  bind  the  company. 

The  third  letter  I  will  afterwards  notice. 

The  fourth  letter,  dated  9th  March,  1882,  was  written 
by  Kelso  after  the  suit  had  been  commenced. 

It  contains  these  words :  "  I  cannot  state  bhe  sum  of 
money  the  company  owe  you  for  professional  services,  but 
I  know  it  is  quite  a  large  amount ;  and  previous  to  Bick- 
ford  &  Co/s  undertaking  the  construction  of  the  line  the 
company  kept  paying  you  at  intervals  such  sums  of  money 
on  account  that  they  could  conveniently  spare." 

It  seems  to  be  settled  thnt  this  letter,  even  if  otherwise 
sufficient,  being  written  after  action  brought,  will  not  avail 
against  the  statute. 

Bateman  v.  PindeVy  3  Q.  B.  576,  is  relied  on  as  settling 
this.  Lord  Denman  says : "  In  Tanner  v.  Smart  the  earliei 
cases  were  revised,  and  the  doctrine  as  to  presumption  oJ 
payment  repudiated  ;  and  it  was  held  that,  to  prevent  th^ 
operation  of  the  statute,  a  distinct  promise  was  necessary 
That  promise  must  be  before  action  brought."  Patteson 
Williams  and  Wightman,  JJ.,  express  the  same  view. 

The  text  writers  so  state  the  rule  on  this  authority. 

Mr.  Read  stated,  in  argument,  that  under  the  J udieaturc 
Act  this  could  be  admitted,  but  he  cited  no  section  or  rule 

In  the  case  of  counter-claim  there  are  cases  where, 
although  arising  after  plaintiflf  had  commenced  his  action, 
it  may  be  urged.  But  we  should  require  very  exprese 
legislation  tu  hold  that,  if  there  were  no  cause  of  actioii 
when  the  suit  was  commenced,  a  cause  arising  afterwards 
would  suffice. 

We  must  now  notice  the  letter  of  16th  December,  1881 
written  a  couple  of  months  before  action.  Unlike  the 
others,  it  is  not  written  from  the  company's  office,  noi 
signed  as  president,  but  is  marked  "  private." 

Belleville,  Ont,  16  th  December,  1881. 

Private. 

My  Dear  Sir. — Your  letter  of  yesterday  received,  and  showed 
it  to  Mr.  Bell  at  a  board  meeting  to-day.    He  put  it  into  hii 
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and  said  he  would  reply  to  it;  so  he  will  no  doubt  give 
youaLR     the  information  asked  for.    Bickford  was  here  Tuesday 
^  «-»:^d  told  the  secretary  he  would  not  pay  any  of  the  claims 
^8^^^^  '^i^  the  company.    There  is  quite  a  large  number  the  same  as 
foor^         ^amounting  in  all  to  upwards  of  $50,000.    Will  assist  in 
mBkiim^^^^  tim  pay  your  claimd,  but  of  course  your  action  will  be 
«gaiii&  ii^  the  company. 

Yours  truly, 

"^-I^HANLY,  Esq.,  Ottawa.  Thomas  Eelso. 


1  ^^^m  very  strongly  of  opinion  that  this  letter  cannot 
\ie\p  -the  plaintiff.  It  does  not  in  any  way  profess  to 
bmd  or  to  be  written  for  or  on  behalf  of  the  directors 
of  Ar^^  company.  It  is  a  mere  private  communication  to 
the  ^>laintiff,  and  cannot  in  any  respect  be  treated  as  an 
ackii^owledgment  or  promise  made  or  contained  by  or  in 
som^  writing  signed  by  the  party  chargeable  thereby,  or 
by  Hi  s  agent  duly  authoi*ized  to  make  such  acknowledg- 
^^^^  or  promise;"  so  that,  even  if  these  letters  had  been 
P^F>^rly  tendered  and  received,  they  would  not  help  the 
Pl^ix^tiffs  case. 

was  also  in  evidence  that  in  October,  1881,  a  report 
Aade  to  the  investigating  committee  of  the  company, 
^■^^"•^ttpanied  by  several  schedules,  as  to  the  position  of 
J  ^i^B.   It  is  signed  by  James  Watt  and  W.  Sutherland, 
^^cretary.  One  of  the  schedules  is  headed,  "Claims  filed 
^"^l^^st  the  Grand  Junction  Railway  Company,  incurred 
^^.J^  to  June  1st,  1881."    One  of  them  is,  F.  Shanly, 
$7,000.    The  total  in  schedule  is  $56,821.45. 
'^^e  report  says:  "The  outstanding  liabilities  of  the  com- 
so  far  ascertained,  amount  to  $56,821.45 ;  and  this 
will  doubtless  be  further  augmented  by  other  claims 
yet  rendered." 
>^j!^^e  report  is  headed  '*  Private." 


^  do  not  see  whether  any  or  what  action  was  taken  on 

<f  :5^^JJ^^^  report    Whether  approved  or  adopted  or  not  by  the 


^<^^^^^^ctor8,  we  hardly  see  how  it  can  be  held  any  acknow 
lent,  &c. 

iu$h  V.  Martin,  2  H.  &  C.  311.   The  head  note  is 
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**  The  commissioners  under  a  Town  Improvement  Act, 
being  in  debt,  appointed  a  finance  committee,  who  made  a 
report,  to  which  was  appended  a  schedule  of  'liabilities,*' 
including  arrears  of  salary  due  to  the  clerk  of  the  com- 
missioners more  than  six  years.  The  commissioners  made 
an  entry  in  their  minute  book  that  they  accepted  the 
report:  Held,  no  sufficient  acknowledgment  of  the  debt 
to  take  the  case  out  of  the  Statute  of  Limitations." 

Pollock.  C,  B.,  says  at  p.  319  :  "  There  is  no  evidence  that 
the  commissioners  so  far  adopted  the  report  as  to  com- 
municate with  any  one  of  the  persons  mentioned  in  the 
schedule,  and  admit  that  his  claim  was  well  founded,  and 
that  they  would  pay  it.  *  ♦  There  is  nothing  to  con- 
stitute an  acknowledgment  from  which  a  promise  to  pay 
can  be  inferred  so  as  to  take  the  case  out  of  the  statute." 

Bramwell,  B.,  takes  the  same  view.  He  says,  at  p.  320: 
"  Assuming  that  a  written  acknowledgment  of  a  debt  may 
be  addressed  to  a  third  person  or  to  no  one  in  particular, 
yet  it  must  be  signed  by  the  party  chargeable.  Here  the 
resolution  adopting  the  report  was  signed  by  the  chairman 
and  four  commissioners,  but  it  was  not  signed  by  them  as 
persons  chargeable  with  the  debt,  or  as  an  acknowledgment 
binding  the  body  of  commissioners.  But  then  it  is  said 
the  report  was  accepted.  That  might  afford  some  evidence 
of  a  debt  due  from  the  defendant  to  the  plaintifi^s  testator^ 
on  the  ground  that  a  man's  conduct  and  demeanour,  as 
well  as  a  statement  made  to  and  not  denied  by  him,  are 
evidence  against  him.  But  that  is  very  diflferent  from 
such  an  acknowledgment  of  a  debt  as  amounts  to  a 
promise  to  pay  it.  The  commissioner,  in  accepting  the 
report,  may  only  have  intended  to  say '  there  may  be  such 
a  debt,  but  what  we  have  now  to  do  is  to  accept  the  report ; 
if  there  is  any  objection  to  it,  that  may  be  discussed  at 
some  future  time/  It  is  clear,  therefore,  that  there  was 
an  acknowledgment  under  the  statute." 

In  Lotviides  v.  Garnet  and  Moseley  Gold  Mining  Co,, 
10  L.  T.  N.  S.  229,  33  L.  T.  Chy.  418,  Wood^ 
V.  C.,  speaking  of  a  resolution  of  the  directors  of  a 


SHANLY  V.  GRAND  JUNCTION  R.  W.  CO. 


165 


^™I>«.ny  as  an  acknowledgment  to  take  the  case  out  of 
the  ati^tute,  says  :  "  The  resolution  speaks  of  the^  claim  of 
the  j>laintiff,  not  of  a  liquidated  or  admitted  debt.  It 
«mj>Xjr  amounts  to  this,  a  statement  that  a  claim  has  been 
naad^  and  that  the  directors  oflTer  terms  for  a  settlement  of 
of  the  claim.    It  is  not  an  admission  ot  the  claim 
Itself^  or  a  promise  to  pay  the  whole  or  a  part  thereof, 
or  not  the  terms  offered  be  accepted  or  not." 
Tlx^  subject  is  treated  of  in  Banning,  p.  35,  chs.  4  and  5. 
i:>-  57  he  quotes  Batsman  v.  Pinder,  3  Q.  B.,  574,  as 
«hev^ing  that  an  acknowledgment  after  action  brought  will 
c>t*  no  use. 

Sfe^  Darby  and  Bosanqiiet,  p.  58,  ch.  54,  as  to  acknowledg- 
^^Q-ti,  where  is  a  very  full  statement  of  the  case.  Bush  v- 
-^cc  ^^tin  is  cited,  p.  57. 

T^lie  general  law  is  very  clearly  discussed  in  appeal,  in 
River  Steamer  Company,  L.  R.  6  Chy.,  827,  by  Lord 
'^^^^ice  Mellish,  at  p.  829  :  "It  is  not  the  admission  which 
^^^s  a  case  out  of  the  statute,  but  the  promise  to  pay, 
is  implied  from  an  unconditional  ad»nission."  At  p. 
"^^^  »he  says:  '*There  must  be  an  acknowledgmentof  the  debt, 
^'"O'nti  which  a  promise  to  pay  is  to  be  implied  ;  or,  secondly, 
^^^^e  must  be  an  unconditional  promise  to  pay  the  debt ; 

thirdly,  there  must  be  a  conditional  promise  to  pay 
^'^^    debt,  and  evidence  that  the  condition  has  been  per- 

^^3e  quotes  approvingly  the  statement  on  this  point  in 
late  C.  J.  Jervis*s  "  New^  Rules  1,"  and  refers  to  Everett 
-Mobiruion,  1  El.  &;  El.  16,  where  Lord  Campbell  says  : 
-^"t  las  been  decided  over  and  over  again,  that  to  take  a 
^^■^^  out  of  the  Statute  of  Limitations  there  ought  to  be 
^^^^t,  whether  in  express  terms  or  not,  which  the  law  can 
^*^^^t  as  a  promise  to  pay.     The  law  infers  a  promise 
an  absolute  admission." 
cases  are  very  numerous,  but  we  think  those  cited 
Sufficient  for  reference. 

the  whole,  I  think  the  nonsuit  was  right  and  the 
^*ion  most  be  dismissed. 
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As  it  was  impossible  not  to  feel  that  the  testator  s  estate 
has,  through  all  these  shiftings  of  interest  and  responsi- 
bilities, been  deprived  of  an  apparently  just  claim  for  his 
services,  at  the  trial  no  costs  were  given. 

I  am  unable  to  see  in  this  evidence  that  any  case  was 
made  out  to  be  submitted  to  the  jury  for  services  said  to 
be  rendered  to  defendants  subsequent  to  Mr.  Bickford's 
intervention. 

It  seems  to  me  that  the  evidence  shewed  clearly  that^ 
though  nominally  the  chief  engineer  of  defendants,  he  was 
working  for  Bickf ord,  whom  he  knew  to  be  the  paymaster. 
Besides,  the  evidence  from  his  own  letter  seems  to  me  to 
to  leave  nothing  for  a  jury  as  far  as  these  defendants  are 
concerned.  There  is  no  suggestion  of  any  mistake  or 
error,  or  omission  cn  his  part  when  he  thus  deliberately 
stated  his  claim.  I  hardly  understand  our  speculating  as 
to  any  other  claim. 

My  learned  brothers  think  there  was  something  to  be 
left  to  the  jury.  I  certainly  am  not  sorry  that  they  have 
arrived  at  that  conclusion,  but  I  cannot  see  any  evidence 
to  be  laid  before  the  jury. 

Armour,  J. — By  his  statement  of  claim,  as  originally 
drawn,  the  plaintiff  claimed  for  services  during  the  years 
1871  to  1875  only,  and  avs  to  this  claim  he  was,  I  think, 
cleaily  barred  by  the  Statute  of  Limitations,  this  action 
ha\ing  been  commenced  in  February,  1882 ;  and  so  far  I 
agree  with  the  judgment  of  the  learned  Chief  J  ustice.  But, 
by  an  amendment  made  at  the  trial,  the  plaintiff  was  per- 
mitted to  claim  for  services  rendered  up  to  1880,  the  time 
at  which  he  ceased  to  be  the  chief  engineer  of  the  defendant 
company  ;  so  that  it  was  open  to  the  plaintiff  to  recover  for 
any  services  performed  by  him,  or  salary  payable  to  him,, 
during  the  six  years  prior  to  the  commencement  of  this  suit 
It  seems,  from  the  evidence,  that  he  was  to  have  a  salary 
but  the  amount  of  it  was  never  fixed.  The  defendant  com- 
pany had,  however, paid  him  money  from  time  to  time  to  the 
amount  of  Sl,500  on  account  of  his  services  as  chief  engi- 
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neer  j>Tior  to  1876.  He  continued  to  be  chief  engineer  of 
the  defendant  company  from  1876  down  to  1880  or  1881, 
duriQ^  ^hich  time  he  performed  certain  services  us  chief 
engiiz^^er  of  the  defendant  company.  Municipal  bonuses 
were  jjayable  to  the  defendant  company  upon  his  certiticates 
of  fierformance  cf  cerbiin  work  by  the  defendant  com- 

and  he  is  proved  to  have  given  six  of  these  certificates, 
is  evidence  that  plans  of  a  bridge  over  the  Trent 
^er^  submitted  to  him  for  his  approval ;  that  he  attended 
™^tiings  and  deputations ;  that  he  drew,  or,  at  all  events, 
^^g'^^d  the  specifications  appended  to  the  contract  made 
between  Bickford  and  the  defendant  company  on  the  7th 
timber,  1878,  and  that  he  made  at  least  one  repoit  to 
ttie  defendant  company.    Under  these  circumstances  I  do 
'^ot  see  how  it  could  be  said  that  there  was  no  evidence  to  go 
tVk^  jury  to  entitle  him  to  recover  for  such  services  as  he 
proved  to  have  rendered,  or  for  such  salary  as  the  evi- 
^^Tioe  shewed  him  to  be  entitled  to  as  such  chief  engineer  ; 
^^<i  ^here  was  the  evidence  of  what  the  company  had  pre- 
'V'ioiialy  paid  him,  and  the  evidence  of  Mr.  Ellis,  to  go  to 
"the  jury  of  the  value  of  such  services,  and  of  the  amount 
of  Jictlary  a  person  occupying  the  position  the  plaintiff 
^^^^pied  would  be  fairly  entitled  to.    There  is  nothing  in 
plaintiflTs  letter  of  June  15,  1881,  to  Mr.  Bell,  which,  as 
*  naatter  of  law,  excludes  the  plaintiff"s  right  '.o  recover 
for  these  services  or  this  salary.  A  strong  inference  of  tact 
^»  Ho  doubt,  be  drawn  from  it  as  to  these  services  and 
apiary,  but  that  inference  was  for  the  jury  to  draw, 
^'•^  ixot  for  the  Judge. 

j^'^  xxiy  opinion,  therefore,  there  ought  to  be  a  new  trial, 
^'thoiit  costs. 


Vit  costs. 
ERON,  J.,  concurred. 


New  trial,  vnthout  costs. 
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[QUEEN'S  BENCH  DIVISION.] 
BUTTERFIELD  V.  WeLLS. 

SoUcitor  and  client — Retainer  by  assignee  under  Insolvent  Act  of  1876 — Lia- 
bility of  assignee  for  costs. 

The  defendant's  tesUt^r  was  a  sheriff  and  offcial  assignee  tinder  the 
Insolvent  Act  of  1875.  The  plaintiff  was  solicitor  for  the  City  Bank, 
and  also  for  one  B.,  upon  whose  petition  one  G.  F.  was  placed  in 
insolvency.  The  official  assignee  became  creditor's  assignee.  At  the 
first  meeting  of  creditors,  B.  being  chairman,  the  plaintiff,  representing 
the  City  Bank,  whose  claim  amounted  to  nearly  the  whole  indebtedness, 
moved  a  resolution  to  sell  certain  goods  of  the  insolvent,  that  the 
assignee  should  take  the  necessary  proceedings  to  realize  the  assets, 
and  recover  certain  property  alleged  to  belong  to  the  insolvent,  and  for 
that  purpose  to  retain  counsel,  if  necessary.  B.  became  inspector  of 
the  estate,  and  consulted  with  the  plaintiff,  and  on  his  advice  instmcted 
the  assignee  to  defend  and  bring  actions.  The  assignee  was  obliged  to 
pay  costs  and  damages  in  an  action  brought  against  him  to  recover 
goods  wrongfully  taken  by  him ;  and  he  also  paid  the  plaintiff  some  costs, 
whereby  the  assets  of  the  estate  were  exhausted,  and  a  small  sum  in 
addition  paid  by  the  assignee  out  of  his  own  funds.  The  defendant's 
testator  was  subsequently  removed  from  the  office  of  assignee,  and  a 
new  assi^rnee  appointed,  whereupon  he  pi*esented  a  petition  to  the 
Insolvent  Court,  in  which  he  alleged  that  he  had  retained  the  plaintiff, 
and  had  been  put  to  great  expense  in  brin<;ing  and  defendinj^  suits  as 
assignee,  and  had  become  liable  to  pay  large  sums  of  money  in  respect 
thereof,  and  prayad  pavment  by  the  new  assignee,  which  was  refused. 
The  plaintiff  delivered  his  bills  to  the  defendant's  testator  in  his  life- 
time. After  the  death  of  the  testator  the  plaintiff  wrote  a  letter  to  one 
of  his  sons  about  the  costs,  in  which,  in  relating  the  facts,  he  stated  that 
he  was  attorney  for  the  bank.  The  plaintiff  now  sued  the  personal 
representative  for  his  unpaid  costs  of  the  proceedings  carried  on  bj 
him.  Senkler,  Co.  J.,  who  tried  the  case,  found  that  the  retainer  was 
not  a  personal  one  by  the  assignee,  but  that  the  plaintiff  had  acted  for 
the  benefit  of  the  creditors,  and  was  in  fact  their  solicitor. 

Heldj  Akmottr,  J.,  dissenting,  affirming  the  jndgment  of  Senkler,Co.  J., 
it  was  a  question  to  be  determined  on  the  evidence  whether  the  retainer 
was  a  personal  one  by  the  assignee,  or  whether  he  was  acting  merely  on 
the  instructions  of  creditors  ]  that  upon  the  evidence  the  plaintiff  was 
solicitor  for  the  creditors  and  not  for  the  assignee  personally;  and,  not- 
withstanding the  admission  contained  in  the  >issignee'8  petition,  he  had 
not  incurred  any  personal  liability  for  the  costs. 

Per  Akmour,  J.  The  presumption  is,  that  when  a  solicitor  is  retained, 
the  person  retaining  him  is  liable  for  the  costs,  and  to  avoid  liability  he 
he  must  shew  some  special  agreentent  to  the  contrary  :  and  the  evidence 
here  not  only  did  not  displace  the  presumption,  but  shewed  that  the  tes- 
tator had  always  considered  himself  liable  for  the  costs. 

Per  Haoarty,  C.  J.  It  is  the  duty  of  a  solicitor  to  inform  his  client, 
when  a  trustee,  as  to  the  advisabily  of  taking  proceedings  and  incar- 
rini;  costs,  when  it  may  become  a  question  whether  the  costs  will  have 
to  be  paid  out  of  his  private  funds  or  out  of  the  trast  fund  or  estate. 
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-AMOTION  by  plaiutiff,  a  solicitor  of  the  Court,  claiming  to 
r^oo^'er  the  amount  of  his  bills  of  costs  in  five  suits,  in 
^which  he  acted  as  ^solicitor  for  the  late  James  Bendleton 
"W^eXls,  who«e  executrix  the  defendant  was. 

^S^r.  Wells  was  for  some  years  prior  to  and  up  to  the 
'^i.Txme  of  his  death  sheriff  of  the  united  counties  of  Prescott 
Russell,  and  was  also  an  official  assignee  under  the 
In»<=»lvent  Act.    On  the  1st  December,  1875,  a  writ  of 
&t;t:.eMhment  was  issued  in  insolvency  at  the  suit  of  David 
Bx:B.^:^han,  jr.,  against  the  estate  of  George  Fumiss,  and  placed 
in    -the  hands  of  Mr.  Wells.    On  the  16th  January,  1876,  a 
nck«^^ting  of  the  creditors  of  the  insolvent  was  held;  no 
^gnee  was  appointed,  and  Mr.  Wells  thereby  became  the 
K.:mgnee  of  the  estate.     Resolutions  were  passed  at  this 
'n^^«ting  under  which  Mr.  Wells  made  seizure  of  certain 
S^^^^'is  as  belonging  to  the  insolvent,  in  consequence  of 
^"^tM-Sch  three  actions  were  brought  against  him  by  persons 
^l^^^ming  the  goods,  in  two  of  which  verdicts  were  recovered 
*^,^g^»-inst  him,  and  he  was  compelled  to  pay  damages  and 
'^^^^^'iis;  in  the  third  action  he  succeeded.    Under  the  same 
*'^^**olution8  he  commenced  two  actions  to  recover  some 
^^^^ey  and  property  which  was  supposed  to  belong  to 
^aiss's estate.     In  one  of  these  he  succeeded;  but  the 
^  ^^*^te  of  the  defendant  in  it  being  put  into  insolvency, 
.j^^T^^^Aing  was  realized ;  the  other  was  sHll  pending  when 
^  j^^"^*  Wells  was  removed  from  the  position  of  assignee  by 
^      ^    creditors,  and  ordered  to  transfer  the  estate  to  his 
^^^^^ssor  by  the  Judge  of  the  County  Court,  in  June,  1877. 
^^-11  the  assets  of  the  estate  of  George  Furniss  w^hich 
J  V^^^*^  realized  by  Mr.  Wells  were  exhausted  in  paying  the 
^^^ments  recovered  against  Wells  in  the  two  suits  first 
^ tioned, and  in  advances  made  to  the  present  plaintiffs; 
there  were  no  funds  belonging  to  the  Fumiss  estate 
'"^  Vie  hands  of  the  present  defendant  to  meet  the  plaintiffs' 
■^»ai;  but  the  amount  would  have  to  be  paid  out  of  Mr. 
^Xlg's  estate  if  the  plaintiff  was  entitled  to  recover. 
^*-'-fce  defence  set  up  was,  that,  although  the  plaintiff  was 
^^^*i<5itor  on  the  record  for  Wells  in  the  five  suits,  he  was 
22 — ^VOL.  IV  O.R. 
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in  reality  solicitor  for  the  creditors  of  Fumiss,  especially 
for  the  City  Bank  (which  was  by  far  the  largest  creditor), 
and  acted  for  them ;  and  that  Wells's  name  was  used  for 
their  benefit ;  and  that,  beyond  the  funds  that  might  be 
realized  from  the  estate,  Wells  was  not  to  be  responsible 
for  costs  to  the  plaintiff. 

The  case  was  tried  at  the  last  L'Orignal  Assizes,  before 
Senkler,  County  Court  Judge,  sitting  for  Patterson,  J.  A., 
without  a  jury. 

There  was  no  direct  evidence  of  such  an  agreement,  but 
the  defendant  relied  upon  the  following  facts  as  supporting 
it: 

Before  George  Fumiss  was  put  into  insolvency  the 
plaintiff  w^as  solicitor  for  the  City  Bank,  his  heaviest  credi- 
tor, and  was  acting  for  the  bank  in  prosecuting  Furnisa 
He  was  also  solicitor  for  David  Buchan.jr.,  the  creditor  on 
whose  petition  Fumiss  was  put  into  insolvency,  and  acted 
as  Buchan's  solicitor  in  the  proceedings  to  put  Fumiss  into 
insolvency.  At  the  first  meeting  of  Furaiss's  creditors,  held 
on  January  16th,  1876,  the  only  persons  who  attended  as 
creditors,  or  as  representing  creditors,  were  the  plaintiff 
and  Mr.  Buchan,  the  plaintiff  representing  the  following 
creditors : 

T.  H.  Schneider  $     591  58 

The  City  Bank    36,763  75 

Estate  of  Henry  Grant    10  00 

David  Buchan,  jr.,  representing 

his  own  claim   375  97 

David  Buchan,  sr.    1,087  67 

Making  a  total  of  $38,828  97 

At  this  meeting  David  Buchan,  jr.,  was  made  chairman, 
and  was  subsequently  appointed  inspector  of  the  estate,  on 
motion  of  the  plaintiff.  The  insolvent  was  examined  by 
the  plaintiff  acting  for  the  City  Bank,  and  then  the  follow- 
ing resolution  was  moved  by  plaintiff,  acting  for  the  City 
Bnnk,  and  .seconded  by  David  Buchan,  jr.,  acting  for  David 
Buchan,  sr.,  and  resolved : 
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**  rrhat  the  horse,  buggy,  harness,  sleigh,  and  robes  of  the 
insolvent  be  sold  by  the  assignee,  and  also  piano  and  other 
&ir^ioles  of  furniture  purchased  out  of  the  eight  hundred 
xuentioned  as  being  proceeds  of  stock  in  Accident  Insurance 
Cl'oDapany,  sold  by  insolvent,  and  that  the  creditors  of  this 
CfsCpC^te  indemnify  the  assignee  for  any  liability  with  respect 
ttiereto;  and  also  that  the  assignee  proceed  to  collect  any 
i=*i.i  ■:^rm.s  paid  by  the  insolvent  within  thirty  days  from  date  of 
ir^a5^Ki>lvency,  and  all  payments  made  subsequent  to  his  insol- 
^^Mirm^^y  to  any  creditor  :  that  the  assignee  is  hereby  autho- 
'■"iz^^<i  to  take  proceedings,  criminally  if  necessary,  against 
"fct  insolvent  for  the  recovery  of  the  two  hundred  dollars 

^^<:^«ik  in  Accident  Insurance  Company  transferred  to  his 
i'^m,  and  the  money  thereon  obtained  by  them  and  spent 
t>>^  'fthem ;  and  the  assignee  is  hereby  further  authorized  to 
t-a.V^  ^  proceedings  for  the  recovery  of  insolvent's  money 
t^^l^  by  his  mother  amounting  to  about  fifteen  thousand 
Glol^ars,  and  for  that  purpose  procure  counsel,  if  necessary.'* 

^IThree  letters  to  Mr.  Wells  from  David  Buchan,  jr.,  the 
i  n  ^)ector,  dated  20th  January,  and  16th  and  24th  February. 
1^  ^^'TT^y  respectively,  were  put  in  and  filed.  They  were  all 
E>T<z>Ted  to  be  in  the  handwriting  of  a  clerk  of  plaintiff,  and 
^i^S"^^  by  Mr.  Buchan.  They  all  contained  directions  to 
assignee  either  as  to  taking  possession  of  goods  or 
^^^•^nding  actions  brought  against  him,  and  the  two  latter 
^^x-«^cted  him  "  for  the  above  purposes  to  employ  such  of  the 
*^^~*'^^eys  in  your  hands  as  may  be  necessary."  Mr.  Buchan 
.  called  as  a  witness,  and  proved  that  the  letters  were 

by  him  as  inspector.    He  said  :    I  was  directed  by 
^  j^^^t;^rfield  in  doing  this.    I  supposed  he  was  acting  for 
^    Viank,  and  I  was  acting  for  the  bank  as  well."  He 
^  cdso:  "When  anything  was  to  be  clone,  Butterfield, 
^^^^^  ^^^s,  and  I  met,  and  Butterfield  instructed  us  what  was 
3^  done." 

^-^^  ~*^l^e  total  amount  received  by  Mr.  Wells  from  the  sales 
'^^V^e  estate  appeared  to  have  been  84?37.  This  was  sworn 
^^^^  deputy,  and  was  shewn  by  an  account  in  Mr. 

^^^^  file's  handwriting.    He  was  proved  to  have  paid  the 
^     ^^-^itor  for  the  plaintiffs  in  the  two  suits  in  which  judg- 
^^^"ta  were  i-eeovered  against  him  for  damages  and  costs. 
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sums  amounting  to  $303.47,  and  to  have  paid  the  plaintiff 
as  retaining  fees  and  costs,  $1 50.  These  two  amounts  more 
than  exhausted  all  the  moneys  received.  He  also  paid 
some  other  small  sums  according  to  the  account  put  in. 

The  creditors  afterwards  removed  Wells  fiom  the  posi- 
tion of  assignee,  and  appointed  Eden  Abbott  Johnson  in 
liis  place,  and  on  June  19th,  1877,  an  order  was  made  by 
the  County  Judge  that  Wells  should  forthwith  deliver  to 
Johnson  the  estate  and  property  of  the  insolvent,  and 
execute  a  deed  of  assignment  thereof,  it  being  provided  by 
the  order  that  Mr.  Wells  should  have  a  fii-st  lien  on  the 
estate  for  all  just  charges  due  him  and  costs  legally 
incurred  by  him  by  order  of  his  inspector,  or  by  resolution 
of  the  creditors,  and  also  for  his  fees  and  disbursements  as 
official  assignee. 

These  costs  and  fees  not  having  been  paid,  Wells  caused 
a  petition  to  the  County  Judge  to  be  filed  on  January  21  st, 
1880,  setting  out  the  facts  that  these  suits  had  been 
brought  and  defended  by  instruction  of  the  creditors,  and 
that  he  had  incurred  great  expense,  and  become  liable  to 
pay  large  sums  of  money  in  respect  thereof,  and  praying 
that  Mr.  Johnson  might  be  ordered  to  file  accounts^ and 
attend  and  be  examined  as  to  his  dealings  with  respect  to 
the  estate,  and  his  application  of  the  moneys  arising 
therefrom. 

An  aflSdavit  was  made  by  Wells  in  support  of  the  peti- 
tion, and  a  certified  copy  of  the  .same  and  of  the  petition 
was  filed  on  behalf  of  the  plaintiff,  apparently  with  the 
object  of  shewing  that  Wells  had  admitted  his  liability  to 
pay  these  bills  of  costs.  Wells  died  somewhat  suddenly 
on  Februrary  26th,  1880.  The  Judge  declined  to  make 
any  order  on  the  petition,  but  it  was  not  shewn  for  what 
reason. 

After  the  death  of  Wells  the  plaintiff  urged  his  family 
to  take  steps  against  the  Consolidated  Bank,  into  which 
the  City  Bank  had  merged,  to  collect  what  was  owing  to 
Wells  on  account  '^f  the  estate  of  Furniss,  including,  appa — 
rently,  the  costs  claimed  by  the  present  plaintiff ;  and  mt 
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/etr-fc^r  from  the  present  plaintiff  to  W.  C.  Wells,  a  son  of 
the  late  J.  P.  Wells,  dated  January  IGth,  1881,  was  pro- 
d  la  oed  by  the  defendant.    In  this  letter  the  plaintiff  gave 
a   tii  story  of  the  transactions  preceding  the  insolvency  and 
Hrl:iile  it  was  pending. 

-fc'xom  this  letter  it  appeared  that  Fumiss  was  a  member 
o      «-  firm  of  Fumiss,  Buchan  &  xVgnew,  which  was  largely 
i«=Kie"bted  to  the  City  Bank,  and  that  the  plaintiff  at  first 
^^^^^^►d  as  solicitor  for  Mr.  Buchan,  one  of  the  firm,  in 
^^ra.Tiging  for  him  with  the  bank,  that,  upon  his  depositing 
*  ^      ,000  with  the  bank,  the  firm  assets  should  be  realized 
levying  on  Mr.  Buchan's  private  estate.  Subse- 
^  *itly  the  plaintift*  acted  for  the  bank  and  other  creditors, 
<i  he  referred  to  the  necessity  of  suits  being  brought  and 
*^^«nded  by  the  assignee,  and  to  the  resolutions  passed 
^J^^t-liorizing  his  doing  so  and  agreeing  to  indemnily  him. 
^^^^•^^'intiff  said  the  cashier  of  the  bank  wa«  advised  of  all 
J.       ^       and  approved  of  it.    He  said  further  that  the  late 
Wells  "  advised  me  that  he  had  an  interview  with  Mr. 
^^::iny,  the  cashier  of  the  bank,  about  the  proceedings  to 
^iaken  under  this  resolution,  and  was  advised  to  go  on 
^-^^1'  my  instructions  as  attorney  for  the  bank'' 

-Mihe  plaintiff  gave  an  account  of  the  different  suits 
^  ^^^ught  and  defended  by  Mr.  Wells,  and  of  their  results, 
^-^iS  of  the  removal  of  Mr.  Wells  from  the  position  of 
ignee,  and  of  his  own  diflSculties  with  the  bank,  who 
"-^^^-sed  to  employ  him  as  their  solicitor 

In  the  affidavit  made  by  Mr.  Wells  in  support  of  the 
ition  already  referred  to,  Mr.  Wells  said,  that  he  re- 
Ded  a  solicitor  and  counsel  to  institute  and  carry  on 
'  suits  in  question.    He  also  said,  that  the  new  assignee 
^pressed  his  willingness  to  pay  my  fees,  charges,  and 
^  ^tursements  as  assignee,  but  refused  to  pay  me  the 
^^--^^ta  of  the  various  legal  proceedings  taken  and  opposed 
rne  as  aforesaid,  and  such  costs  he  still  refuses  or 
^Sl«ct8  to  pay." 
^     "X^lje  learned  Judge  reserved  the  case,  and  on  the  26th 
following  delivered  the  following  judgment : — 
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It  is  clear  from  the  evidence  thnt  the  present  plaintiff 
was  the  solicitor  for  the  creditor  of  Fumiss  who  placed  him 
in  insolvency,  and  after  the  insolvency  acted  as  solicitor 
for  the  principal  creditors,  including  the  bank.  He  moved 
almost  all  the  resolutions  at  the  first  meeting  of  creditors, 
including  the  resolution  directing  the  assignee  to  seize 
certain  goods  in  respect  of  which  three  of  the  suits  were 
brought,  and  to  bring  the  other  two  suits.  He  says,  in  his 
letter  to  W.  C.  Wells,  that  he  did  this  with  the  knowledge 
and  at  the  instigation  of  the  cashier  of  the  bank,  and  this 
is  not  contradicted.  He  says  also  that  Mr.  Wells  told  him 
he  had  consulted  with  the  cashier  of  the  bank  about  the 
resolution  and  proceedings  to  be  taken  under  it,  and  was 
told  to  go  on  under  plaintiff's  instructions  as  solicitor  for 
the  bank,  and  he  does  not  deny  that  Mr.  Wells  did  go  on 
under  these  instructions,  nor  does  he  shew  that  Mr.  Wells 
did  not  consider  him  the  solicitor  for  the  bank.  It  is  clear 
that  the  plaintiff  caused  the  different  letters  of  instruction 
to  the  assignee  to  be  written  and  signed  by  the  inspector, 
by  which  the  assignee  was  directed  what  to  do  in  regard 
to  the  several  suits,  and  to  employ  the  funds  in  his  hands 
for  that  purpose. 

The  plaintiff  does  not  produce  any  written  retainer  from 
Mr.  Wells,  although  Mr.  Fraser  says  in  his  evidence  that 
he  thinks  he  saw  one,  but  relies  upon  the  fact  that  he 
acted  as  solicitor,  and  was  so  recognized  by  Mr.  Wells. 

The  plaintiff  was  well  aware  of  the  financial  position  of 
the  insolvent's  estate,  and  knew  that  if  the  proceedings 
taken  under  the  resolution  did  not  prove  successful,  there 
would  be  no  money  out  of  which  to  pay  the  costs ;  but  there 
is  no  evidence  that  he  warned  Mr.  Wells  as  to  this,  nor, 
although  the  resolution  states  that  the  creditors  would 
indemnify  Mr.  Wells,  does  he  appear  to  have  procured  any 
reliable  bond  or  other  security;  the  bond  given  by  David 
Buchan,  jr.,  is  said  to  have  been  worthless. 

If  the  plaintiff  had  been  in  truth  solicitor  for  Mr.  Wells^ 
he  would  surely  have  looked  after  his  interests  in  thi^s 
particular,  and  not  have  allowed  him  to  incur  these  heav^sa 
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resj>onsibilities  without  seeing  that  he  was  properly  pro- 
terc?  t>ed. 

T^^'or  does  it  seem  likely  that  Mr.  Wells,  a  person  of 
considerable  business  experience,  would  have  put  himself 
in  smich  a  position  as  to  be  liable  for  the  costs  now  claimed 
vv^x^lnout  being  secured. 

-^^^fter  considering  all  the  circumstances  of  the  case,  I  do 
iko-fc  think  they  warrant  my  drawing  the  inference  that  Mr. 
^^^^Hs  did  retain  Mr.  Buttei*held  as  his  solicitor  in  the  usual 
^a.,^'',  or  that  it  was  ever  contemplated  that  he  should  be 
I>e:K-"^aonally  responsible  for  any  costs  beyond  the  moneys  of 
tl^^^  estate  in  his  hands,  which  the  inspector  authorized  him 
lis  letter)  to  employ  in  the  suit.  I  am  of  opinion  that 
^^"^^  Butterfield  was  acting  really  as  solicitor  for  the  City 
and  that  Mr.  Wells,  by  advice  of  the  bank  cashier, 
^^br^^d  upon  the  instructions  of  the  plaintiff  as  the  bank's 
*^>li Alitor.    It  is  evident  from  plaintiff's  letter  to  W.  C. 

^^lls  that  the  plaintiff  knew  of  this  ac  vice  of  the  cashier 
^^^^  Mr.  Wells  himself,  and  I  am  of  opinion  that  no 
E^^^»"^nal  liability  to  pay  the  costs  attached  to  Mr.  Wells. 

"The  payments  made  by  Mr.  Wells  to  the  plaintiff  were 
under  instructions  of  the  inspector  and  from  funds 
estate  in  his  hands  (he  overpaid  these  funds  a  small 
ount,  not  much)  and  I  do  not  consider  them  evidence  of 
personal  liability  on  his  behalf.    The  alleged  payment 
"^^-^^    W.  C.  Wells  after  his  father  s  death,  could  hardly  be 
^^^^lence  of  any  liability  by  the  present  defendant,  but  the 
^"^<i^nce  of  T.  D.  Wells  shews  that  it  was  not  in  fact  a 
on  account,  but  a  sale  by  W.  C.  Wells  of  certain 
^^^^^lit^ry  accouta^ments  of  his  own,  for  payment  of  which 
^^^^  willing  to  wait  until  plaintiff*  could  recover  his 

^^iXi  against  the  bank. 
"-J^lie  only  serious  diflficulty  is  occasioned  by  the  affidavit 
by  Mr.  Wells  in  support  of  his  petition  to  the  (^unty 
""'^xt  Judge  to  compel  a  Tendering  of  an  account  by  the 
^  assignee,  with  a  view  of  payment  being  obtained  both 
disown  fees  and  of  those  costs.    In  this  affidavit  he 
^«  a  history  of  the  various  proceedings  taken,  and  in 
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speaking  of  the  Chancery  suits  he  uses  the  following  words: 
**And  retained  and  employed  a  solicitor  and  counsel  to 
institute  and  cB,Try  on  the  same,  and  in  and  about  which  I 
necessarily  incurred  great  expense  and  disbursed  large 
sums  of  money." 

As  the  petition  has  a  statement  of  the  various  suits 
attached  to  it,  in  which  the  costs  now  sued  for  are  included, 
it  is  strongly  urged  that  the  statement  is  a  distinct  admis- 
sion both  of  the  retainer  of  the  plaintiff  and  of  the  liability 
to  pay  him. 

Upon  the  best  consideration  I  can  give  the  matter,  I 
have  come  to  the  conclusion  that  I  ought  not  to  allow  this 
to  overcome  the  considerations  I  have  already  referred  to, 
which  lead  me  to  the  conclusion  I  have  expressed. 

I  have  not,  of  course,  any  explanation  from  Mr.  Wells, 
but  he  no  doubt  was  anxious  to  get  the  whole  matter 
closed.    He  had  been  discarded  from  the  assigneeship,  and 
the  plaintiff  had,  as  shewn  by  his  letter,  ceased  to  be  soli- 
citor for  the  bank.    Mr.  Wells  had  tried  to  get  the  costs 
paid  before  he  made  over  the  estate  to  the  new  assignee, 
but  all  he  could  get  was  a  first  lien  on  the  estate  for  them. 
The  new  assignee  afterwards,  while  expressing  a  willing- 
ness to  pay  Mr.  Wells's  own  costs,  refused  to  pay  the  costs 
of  these  various  proceedings,  and  Mr.  Wells  was  now 
endeavouring  to  compel  the  payment.    I  have  no  doubt  he 
was  doing  this  quite  as  much  in  the  plaintiff's  interest  .4:^ 
us  his  own.    The  amount  of  plaintiff's  claim  was  much 
larger  than  Mr.  Wells's  own  claim.    For  these  reasons  T"^ 
give  judgment  for  the  defendant ;  but  in  case  a  different^^ 
conclusion  should  be  arrived  at  by  the  Court,  I  will  give»^ 
my  opinion  as  to  the  amount  of  the  plaintiff's  claim, 
case  he  is  found  entitled  to  recover. 

The  plaintiff  claims  retaining  fees  in  three  suits. 


retaining  fee  can  only  be  allowed  when  it  has  been  paic>^« 
by  the  client  with  knowledge  that  he  will  not  get  it  backCt 
in  any  event,  and  that  it  is  outside  the  ordinary  costs. 

In  the  account  put  in,  in  Mr.  Wells's  handwriting,  h»j 
states  that  he  paid  the  plaintiff  retaining  fees  in  two  < 
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:Mtire  no  doubt  Mr.  Wells  quite  understood  what  he  was 
mug,  and  plaintiff  is  entitled  to  those  two  fees.    I  do  not 

wiy  evidence  on  which  to  allow  the  third. 
Tlie  plaintiff,  if  entitled  at  all,  would  be  entitled  to  the 
oUowing  amounts,  taking  the  bills  in  the  order  in  the 
t"»yfc^C3ipent  of  claim : 

Ist  bill,  SI 60:  by  paid  S60  aad  (20.  $80  00 

2nd  "       79.01:  by  paid  $25   54  01 

3rd  "    68  51 

4th  "       76.03:  by  paid  $20  ... .  56  03 

6th  "    168  62 

$427  17 

It  is  conceded  another  payment 

was  made  of   25  00 

$402  17 

Deduct  value  of  articles  from  W.  C. 

Wells    150  00 

Balance  due    $252  17 

TKiere  is  no  evidence  when  the  bills  were  rendered,  except 
it  is  admitted  they  were  rendered  before  Mr.  Wells's 

should  be  disposed  to  add  interest  on  the  above  amount 
Tn.  the  first  day  of  January,  1880. 
^  ^The  defendant  having  claimed  to  be  indemnified  by  the 
Osfe.3iadian  Sureties  Company,  which  had  purchased  the 
sts  of  the  Consolidated  Bank,  the  defendant's  .  olicitor 
"■"^ed  a  notice  to  that  effect,  with  a  copy  of  the  plaintiff's 
^^-^im,  upon  the  secretary  of  the  company,  at  the  office  of 
Company  in  Montreal.    No  appearance  was  entered  by 
company,  and  no  attempt  made  further  to  bring  it 
*^^^^ore  the  Court. 

-I  Sive  judgment  in  favour  of  the  defendant,  with  costs 
^^fence,  but  I  stay  the  entry  of  judgment  until  the  23rd 
^"v^cmber  next 

^^ovember  29,  1883.   Bain,  Q.  C,  moved  to  set  aside  or 
Hie  judgment  of  Senkler,  Co.  J.,  and  to  enter  judg- 

23 — VOL.  IV  O.R. 


.  -.^        .  .r-:.     -.1  >  irr-raiarits  test*- 

.  •  -.  T,  ..4  i-=-j:.T-r  -r.iTr  vi-e  Iia-:-iveiscy  Act 

'.f  .-7!  7  Tt-:«.  ::-:\.T  "H-iTr  li-  circumstaiices 

4;  -^-ir.j     -r  v. t      "ir  Tiiii.::^:  r  LL?  oo^t.^  in  cer- 
-  ->.-  4:. .  ■  ri  u^'l:      i  irf-ri-ir^  in  the  name 

•  ■     •.-r-V.".-  >---.JT-rr    .!  iL-r  Ivrni  eSlACe   of  One 

i"jrT.:---      •  »r        ".i-irr  w  .rii.  wats  thene-uiiner 
t;.-  r.siir.::':  - ;.  rnjial  a-^i^Tire  '^iersiood  to  be 

l-rr-^rji.  rri^ir.rr  '•  v  •^:"r*  tr.^  riirh:  '-n  the  part  of  the 
l^.a.Tr.'.r  Vy  ] ;<  i  ''.is  j-rnMi-cal  estate  foi  payment^ 

of      •s'-rvlcT'.  .r  ii  i  tr.v  tlaiiitirf  i.^-k  to  the  insolven 
'z'V'.ir  f  jf  payiiirrrii    Th-  '.•.-arii^i  L'oimty  Court  Judge  tool 
tl'i-:  iari-r  virrw.  ari'i  -kci'l-r-i  a^'ainst  tht  plaintiti^  and  i: 
i/i  v  of/inion  h«r  wa-  well  wHrranl»r«l  in  so  doing. 
h-^rn'T'i  Ju'L'^r  fia-^  vvry  faiiy  -^rt  out  the  facts  in  tl 
n.-a-on-  :pvf;r:  J>y  him  f^r  th»r  conclusion  he  came  to,  and 
will  only      nf:c».-»-ary  to  rclVr  to  the  facts  sufficiently 
njjik*;  my  observatif^ns  intelligible. 

'i     jWHintiff  was  the  solicitor  for  the  City  Bank,  whi» 
U'j'tLiut:  amal<;^mab'd  with  the  Royal  Canadian  Bank,  av 
al»i  -ioliciior  f»>r  one  DaviJ  Buchan,  Jr.,  who  had  a  ckE* 
against  tli^  insolvent,  and  acted  for  his  father,  anotl 
claimant  a<^ainst  the  insolvent.    The  claims  of  these  th: 
I»arti**s.    ag^rej,^ating   838,227.39.  constituted  by  m 
t\ni  great^ir  part  of  the  insolvents  indebtedness.  T 
plaintitf  actcl  for  the  claimant  Buchan,  who  was  i 
pi'tiiionin^  creditor  in  suing  out  the  attachment  in  ini 
vency,  and  also  acted  for  the  City  Bank  at  the  first  m< 
\n\r  of  the  insolvent's  creditona,  whereat  only  two 
Uiyonrl  the  three  alK)ve  mentioned,  and  amounting  to 
sniall  sum  of  8601..58,  were  represented. 
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.A^i,  this  meeting  a  resolution  was  moved  by  the  plaintiff, 
Mst^UQg  for  the  bank,  seconded  by  Buchan,  and  adopted  to 
the   :following  effect : 

That  the  horse,  bu^y,  harness,  sleigh,  and  robes  of  the 
lns<:^lvent  be  sold  by  the  assignee,  and  also  the  piano  and 
ot^l^er  articles  of  furniture  purchased  out  of  the  eight 
iixxs::M.<lred  mentioned,  as  being  proceeds  of  stock  in  Accident 
Insmjrance  Company,  sold  by  insolvent;  ant  that  the  credi- 
toir-«  of  this  estate  indemnify  the  assignee  for  any  liabilty 
"fcVi  respect  thereto;  and  also  that  the  assignee  proceed  to 
eol  l^ct  any  sums  paid  by  the  insolvent  within  thirty  days 
f<E*c:»s=u  date  of  insolvency,  and  all  payments  made  subsequent 
t-o      YiiH  insolvency  to  any  creditor:  that  the  assignee  is 
t^^'KT^by  authorized  to  take  proceedings,  criminally,  if  neces- 
r'^-ry,  against  the  insolvent  for  the  recovery  of  the  two 
t^'U^^T^dred  dollars  stock  in  Accident  Insurance  Company 
t^x:'afLsferred  to  his  wife,  and  the  money  thereon  obtained 
t>3?^    i;hem,  and  spent  by  them ;  and  the  assignee  is  hereby 
^'^^■r^her  authorized  to  take  proceedings  for  the  recovery  of 
^^'^  '^^zJvent's  money  held  by  his  mother,  amounting  to  about 
'S,000,  and  for  that  purpose  to  procure  counsel,  if 
*^^<:5^^88ary." 

^Suchan  became  inspector  of  the  estate,  and,  on  consulta- 
'^^<=>^  with  and  acting  under  the  directions  of  the  plaintiff, 
•  "v-e  the  defendant  s  testator  instructions  to  take  possession, 
to  defend  and  bring  actions.    In  these  actions  the 
^mtiff  acted  as  solicitor  for  or  in  the  name  of  the  assignee, 
his  suit  is  for  his  fees  in  these  actions.    By  section  43 
the  Insolvent  Act  of  1875  it  is  provided  :  "  No  assignee 
employ  any  counsel  or  attorney -at-law  without  the 
^^^*^^nt  of  the  inspectors  or  the  creditors;  but  expenses 
^^^^rred  by  employing  such  counsel  or  attorney  with  such 
^^^Sent,  shall  be  paid  out  of  the  estate,  if  not  recovered  from 
party  liable  therefor." 
If  the  plaintiff  had  the  claim  of  the  City  Bank  in  his 
^^li  right,  and  acted  in  the  same  way  as  he  did  as  agent 
tke  bank,  could  it  be  said  for  a  moment  that  he  was 
^^t»it.led  to  recover  from  the  personal  estate  of  the  testator 
His  services ;  in  other  words,  that  he  could  appoint  him- 
^^l£  solicitor  and  sue  the  assignee,  who  had  not  the  power 
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under  the  above  section  to  appoint  a  solicitor  without  his 
consent  for  his  fees  ?  I  say  without  his  consent,  for  virtu- 
ally he  was  the  voice  of  the  creditors,  who  could  and  would 
do  nothing  contrary  to  his  wishes.  But  it  is  said  that 
neither  the  testator,  nor  the  defendant  representing  his 
estate,  is  in  a  position  to  take  this  stand  and  deny  the 
retainer  of  the  plaintiff,  because,  after  his  removal  from  the 
position  of  assignee  and  the  appointment  of  an  official 
assignee,  he  petitioned  the  Judge  of  the  County  X..ourt  to 
be  paid  out  of  the  estate  for  these  very  costs,  and  made  an 
affidavit  to  the  eflect  that  he  had  retained  the  plaintiff. 

The  petition  was  prepared  and  signed  by  Mr.  O'Brien^ 
who  had  been  the  attorney  for  the  opposing  litigants,  as 
attorney  for  the  testator,  and  was  filed  in  the  Insolvent 
Court  2l8t  January,  1880. 

The  fourth  paragraph  of  the  petition  sets  forth  that 
petitioner  (the  testator)  incurred  great  expense  for  the 
benefit  of  the  estate  in  instituting,  maintaining  and  defend- 
ing suits  and  legal  proceedings  of  various  natures,  and  paid 
and  became  liable  to  pay  large  sums  of  money  in  respect 
thereof. 

Paragraph  five  sets  forth:  "All  such  suits  brought^ 
maintained,  and  defended,  were  so  brought,  maintained 
and  defended  under  the  instructions  of  the  creditors  and 
inspector  of  the  estate,  and  petitioner's  expenses,  charges 
and  costs  in  respect  of  the  same,  together  with  his  charges 
as  assignee,  are  as  set  forth  in  the  statement  annexed." 

This  statement  included  the  amounts  of  the  plaintiff's 
several  bills.    The  petition  further  sets  out  that  by  an 
order  made  by  the  Judge  on  the  19th  June,  1877,  the 
petitioner  was  declared  to  have  a  first  lien  on  the  assets  of 
the  insolvent  estate  in  the  hands  of  the  official  assignee  ^ 
for  all  just  charges  due  to  him  in  respect  of  the  insolvent:^ 
estate,  and  for  all  costs  legally  incurred  by  him  by  ordeH 
of  his  inspector,  or  by  resolution  of  the  insolvent's  creditors 
and  also  for  the  amount  of  his  fees  and  disbursements  m 
official  assignee. 

In  support  of  the  petition  the  testator  made  an  affidavp^ 
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the  siTth  paragraph  whereof  is  as  follows:  "Under  instruc- 
tions from  the  said  inspector  and  creditors  I  instituted 
proceedings  in  Chancery,  and  took  other  steps  as  assignee, 
as  aforesaid,  to  recover  and  get  in  moneys  and  other  assets 
alleged  to  belong  to  the  estate  of  the  said  insolvent,  and 
retained  and  employed  a  solicitor  and  counsel  to  institute 
and  carry  on  the  same,  and  in  and  about  which  I  necessarily 
uicurred  great  expense,  and  disbursed  large  sums  of  money/' 
He  further  swore  that  at  a  meeting  of  the  creditors  of  the 
^^^Ivent,  held  on  the  22nd  May,  1877,  he  was  removed 
from  the  office  of  assignee,  and  Edward  Abbott  Johnson 
'Was  appointed  assignee  in  his  stead,  and  he  was  required 
to  transfer  and  deliver  the  said  estate  and  effects  to  the 
J ohnson,  but  before  doing  so  he  claimed  the  right  to 
^  P«id.  his  fees  as  assignee  in  and  about  the  execution  of 
the  Writ  of  attachment  and  management  of  the  estate,  and 
for  moneys  by  him  necessarily  expended  in  and  about 
^^ing  meetings  of  creditors,  defending  and  instituting 
f^otiB  and  legal  proceedings,  under  instructions  from  the 
^'^pec^tor  and  creditors,  and  for  damages  and  costs  neces- 
**^y    incurred  by  him  as  assignee,  as  aforesaid.  This 
Petition  and  affidavit,  though  they  would  be  evidence  of  a 
Btrong  and  damaging  character  in  an  ordinary  action 
T^^^^en  attorney  and  client,  in  fact  amount  to  nothing  in 
Pt'esent  case, where  the  origin  of  the  alleged  retainer  is 
_    ^  Erection  by  the  retained  to  retain  himself,  and  who  is 
^  g    J*  ^<iting  in  the  interest  of  the  client  sought  to  be  made 
but  in  the  interest  and  on  behalf  of  another  client, 
^ity  Bank.    The  following  is  his  own  account  of  the 
^y^^^^^^^tion,  as  contained  in  a  letter  written  by  him  to  the 


son  on  January  G,  1881 : 

4:^-^^        the  spring  of  1875  the  firm  of  F.  B.  &  A.  were  largely 
^^V>ted  to  the  bank,  and  were  so  involved  that  it  was 
i^t^^^ght  inadvisable  that  Mr.  Buchan  (the  petitioning  cred- 
who  was  the  only  responsible  partner,  to  (sic)  continue 
i^^:^^^ing  any  further  allowances,  or  allowing  the  partners 
any  further  liabilities.    With  a  view  of  settlinfir  the 
basinets  up  he  applied  to  me  to  act  as  his  solicitor,  in 


182 


THE  ONTARIO  REPORTS,  1883. 


which  I  acquiesced,  and  arranged  with  the  bank,  on  depo- 
siting $15,000,  that  the  firm  assets  should  be  realized 
before  levying  on  Mr.  Buchan's  private  means.    I  send 

Jou  a  copy  of  the  written  agreement  to  that  effect.  Mr^ 
»enny  was  then  the  cashier  of  the  City  Bank,  and  under 
his  instruction8,verbally  and  by  letter,  the  assets  of  the  firm 
of  F.  B.  &  A.  were  realized,  and  proceedings  taken  to  get 
the  property  of  Mr.  George  Fumiss  restored  to  his  creditors. 
In  carrying  these  proceedings  through  for  the  bank  and 
the  other  creditors,  it  was  necessary  to  have  proceedings^ 
by  the  assignee,  and  for  hini  to  defend  actions  brought 
against  him  by  the  Fumisses,  husband  and  wife.  At  the 
creditors'  meeting,  aftor  the  examination  of  Mr.  Fumiss,  a 
resolution  was  moved  by  me,  as  attorney  representing  the 
City  Bank,  and  seconded  by  another  creditor,  instructing 
ail  these  proceedings  and  indemnifying  the  assignee  of  (s^i^ 
consequences.  This  resolution  was  laid  before  Mr.  Renny, 
and  he  was  duly  advised  of  all  proceedings  from  time  to 
time,  and  approved  of  everything  that  was  done.  The 
City  Bank  was,  in  fact,  the  principal  claim  on  the  F. 
B.  &  A.  estate,  and  all  that  was  done  was  instigated  for 
the  benefit  of  the  bank,  of  which  the  then  manager  was 
fully  cognizant.  *  *  Your  lute  father  advised  me 
that  he  had  an  interview  with  Mr.  Renny  about  the 
proceedings  to  be  taken  under  this  resolution,  and  was 
advised  to  go  on  under  my  instructions  as  attorney  for  the 
bank" 

This  letter  is  infinitely  stronger,  as  an  admission  against 
the  plaintiff,  than  the  petition  and  afiidavit  of  testator  are 
against  the  defendant;  and  it  would  seem  to  be  most  unjust, 
because  the  testator  recognized  a  formal  retainer  under  the 
circumstances,  that  his  estate  should  be  responsible  for 
costs  to  the  plaintiff  when  the  plaintiff,  when  he  was 
rendering  the  services,  knew  that  he  was  rendering  them, 
not  in  the  interest  of  the  assignee,  but  of  an  entirely  dif- 
ferent client.  The  plaintiff  was  not,  under  the  circum- 
stances, in  a  proper  [)osition  to  render  to  the  testator 
the  advice  he  had  a  right  to  expect  from  his  legal  ad- 
viser. 

The  judgment  of  the  learned  County  Court  Judge  is,  in: 
my  opinion,  eminently  just  and  in  accordance  with  the  law 
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nd  factR.  The  motion  to  set  the  same  aside  should  be 
i.9xnissed,  with  costs. 

XTiider  the  provisions  of  the  Act  of  1875  it  may  be  a 
uestioD  whether  or  not  the  claim  of  a  solicitor  for  services 
^ndered  to  a  former  assignee  of  the  estate  does  not  become 

olAim  directly  against  the  funds  of  the  estate  in  the 
&n<}s  of  the  new  assignee.  The  spirit  of  the  Act  is  to  give 
<5reditor8  the  whole  control  of  the  estate,  the  assignee 
Jrfc.^ally  holding  the  position  at  the  will  of  the  creditors. 
^  '^^as  otherwise  under  the  former  Acts,  where  the  assignee 
>«Xd  appoint  his  own  solicitor  without  reference  to  the 
"O^Jitors,  and  the  assignee  was  more  under  his  control 
^e^'xi  the  immediate  control  of  the  creditors. 

X  "ii  is  not  necessary  to  so  determine  in  deciding  this  case. 
x<i  I  merely  refer  to  it  as  a  point  that  may  be  worthy  of 
^KM^ideration. 


JbrlAOABTY,  C.  J. — I  agree  in  the  judgment  just  delivered, 
in  the  view  taken  of  this  case  in  the  carefully  pre- 
Ei.sr^  judgment  of  Senkler,  Co.  J.,  by  whom  it  was 

1  think  it  was  a  question  on  the  evidence  whether  the 
ilA3Dtiff  was  retained  by  testator  on  his  own  personal 
responsibility,  or  whether  it  was  not  a  retainer  to  act  as 
ioUcitor  for  the  estate,  looking  to  it  for  his  remuneration. 
Everything  seems  to  have  been  trusted  to  the  plaintiff 
13e  came  as  the  solicitor  of  the  bank  that  held  19/20ths 
Off  the  whole  claims  against  the  estate.  He  set  all  the 
Proceedings  in  motion,  and  admits  that  his  clients,  the 
^*nk:,  told  the  assignee  to  act  under  his  instructions. 

I  certainly  cannot  believe  on  this  evidence  that  the  testa- 
**tor  ever  understood  that  his  private  estate  was  to  be 
''^^poBsible  for  his  obeying  the  instructions  and  acting  on 
^le  advice  of  plaintiff. 

^ems  reasonably  clear  that  it  is  the  duty,  morally 
"^^^ '^gally,  of  a  solicitor  to  advise  the  client  who  seeks  his 
•■^'^ce  as  to  the  advisability  of  taking  legal  proceedings, 
^heix        jj^y  naturally  become  a  question  whether  the 
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costs  will  have  to  be  paid  personally,  or  out  of  a  fund  or 
an  estate  of  which  the  client  is  the  guardian. 

I  refer  to  the  very  instructive  language  of  the  Master  of 
the  Rolls  in  Re  Brcnvn,  4  Eq.  464,  as  to  the  duty  of  a 
solicitor  to  warn  and  advise  with  his  client,  a  trustee,  as 
to  his  being  able  to  charge  contemplated  costs  againdt  the 
trust  estate,  or  whether  they  would  fall  on  himself  person- 
ally. I  may  also  notice  in  Re  Clarke,  1  DeG.  M.  &  Q.  48, 
per  Knight  Bruce,  L.  J. 

I  adopt  the  views  expressed  by  my  brother  Cameron  and 
Senkler,  Co.  J.,  and  hold  that  we  ought  not  to  interfere. 

The  plaintiff  must  be  allowed,  if  he  desire  it,  to  use  the 
name  of  the  executrix  (at  his  own  cost')  or  take  any  pro- 
ceedings to  recover  from  the  estate. 

Armour,  J. — I  am  obliged  to  differ  from  the  conclusion  of 
fact  arrived  at  by  the  learned  Judge  of  the  County  Court, 
and  by  the  Chief  Justice  and  my  brother  Cameron,  and  to 
find  that  the  defendant's  testator  did  retain  the  plaintiff  to 
perform  the  services  in  respect  of  which  this  action  is 
brought,  and  that  the  plaintiff  was  entitled  to  look  to  the 
testator,  and  is  now  entitled  to  look  to  his  estate  for  the  pay- 
ment for  such  services.  It  is  not  disputed  that  the  plaintiff 
performed  these  services,  nor  is  it  set  up  that  he  was  guilty 
of  any  fraud,  negligence,  or  misconduct  in  or  about  the 
performance  of  them,  nor  that  the  actions  in  respect  of 
which  these  services  were  performed  were  improperly, 
improvidently,  or  unnecessarily  brought  or  defended.  The 
conduct  of  the  plaintiff  throughout  seems  to  me  to  have 
been  perfectly  honest  and  proper,  and  his  claim  for  services 
seems  to  me  to  be  perfectly  fair  and  just,  and  I  cannot  see 
upon  what  principle  of  law  based  upon  the  evidence  in  the 
case  he  is  to  be  told  that  he  is  never  to  be  paid  for  his 
services  at  all;  for  it  is  quite  clear  that  unless  he  can 
recover  payment  for  them  in  this  action,  he  can  never 
recover  payment  for  them  at  all,  for  if  the  defendant  is 
not  liable  to  pay  him  for  them  as  representing  her  testator, 
no  one  else  is  so. 
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The  learned  Judge  of  the  County  Court,  if  I  understand 
im  aright,  does  find  that  the  defendant's  testator  retained 
Tie  plaintiff  to  prosecute  and  defend  the  actions  in  respect 
f  the  services  rendered  on  which  this  action  is  brought,  but 
6  finds  that  although  the  defendant's  testator  did  retain 
le  plaintiff  to  prasecute  and  defend  these  actions,  yet  there 
as  some  special  understanding  or  agreement  by  which 
tt^he  plaintiff  was  not  to  look  to  the  testator  for  payment^ 
The  presumption  arising  from  the  retainer  to  prosecute 
^Bnd  defend  would  be,  that  the  person  retaining  was  to  pay 
"Afhe  person  retained ;  and  if  there  was  any  such  special 
"^minderstanding  or  agreement  to  relieve  the  retaining  person 
"^Krom  such  liability,  it  would  lie  upon  him  to  shew  it. 
^"There  is  not,  in  my  opinion,  the  slightest  evidence  in  this 
^«ase  to  support  the  existence  of  any  such  special  under- 
^%nding  or  agreement ;  and  if  I  came  to  the  conclusion 
that  there  was  any  such  special  understanding  or  agree- 
ment, I  would  have  to  do  so  upon  surmises,  suggestions 
and  suspicions,  not  only  not  founded  upon  any  evidence 
whatever,  but  entirely  opposed  to  the  evidence,  not  only  of 
the  plaintiff,  but  also  of  the  testator  himself,  and  to  other 
independent  evidence. 

It  is  said  to  be  a  proper  conclusion  from  the  evidence  to 
hold  that  there  was  some  such  special  understanding  or 
ajpreement,  and  that,  at  all  events,  the  testator  was  not  to 
be  liable  to  the  plaintiff  beyond  the  amount  of  moneys  of 
the  estate  in  his  hands ;  but  the  fact  that  the  testator  paid 
to  the  plaintiff,  on  account  of  such  services,  money  out  of 
bis  own  pocket,  the  money  of  the  estate  being  exhausted, 
and  that  after  the  estate  had  been  taken  out  of  his  hands 
altogether  he  presented  his  petition  drawn  up,  not  by  the 
plaintiff,  but  by  the  present  attorney  for  the  defendant,  to 
the  Judge  of  the  County  C'ourt,  in  which  he  expressly 
recognized  and  admitted  his  liability  to  the  plaintiff  for 
these  sei  vices,  sweeps  out  of  the  realm  of  imagination  even 
the  idea  that  the  testator  ever  dreamed  that  he  was  to  be 
liable  to  the  plaintiff  only  in  so  far  as  the  funds  ef  the 
estate  i^ould  extend.    The  testator  was  served  with  the 
24 — ^VOL.  IV  O.R. 
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bills  for  these  services ;  he  never  in  any  way  repudiated 
his  liability  for  them,  but,  on  the  contrary,  expressly 
recognized  and  admitted  his  liability  for  them.  Moreover, 
the  defendant  swears  that  she  heard  the  testator  say  that 
he  had  a  very  large  amount  against  the  Furniss  estate,  and 
she  thought  she  heard  him  say  it  was  about  a  hundred 
pounds — an  amount  only  consistent  with  the  fact  of  his 
liability  for  the  services  rendered  by  the  plaintiff. 

I  see  nothing  in  the  letter  of  the  plaintiff  to  Mr.  W,  0. 
WelLs,  having  regard  to  the  time  when  and  the  circum- 
stances under  which  it  Avas  written,  to  at  all  militate 
against  the  right  of  the  plaintiff  to  recover  in  this  suit, 
nor  is  there  anything  in  section  43  of  the  Insolvent  Act  of 
1875,  to  which  we  were  referred,  against  the  plaintiff's 
right  to  recover ;  the  only  effect  of  that  section  being  that, 
in  order  to  entitle  an  assignee  to  charge  the  expenses  of 
employing  a  counsel  or  attorney  against  the  estate,  he  must 
have  employed  such  counsel  or  attorney  with  the  consent 
of  the  inspectors  or  the  creditors. 

In  my  opinion  judgment  should  be  for  the  plaintiff  for 
the  amount  found  by  the  learned  Judge,  with  the  interest 
awarded  by  him ;  that  is,  for  $257.17,  and  interest  from 
January  1st,  1880,  and  full  costs  of  suit. 

Motion  dismissed,  with  costs. 


LIGHTBOUND  ET  AL.  V.  WABNOCK.  187 

[QUEEN'S  BENCH  DIVISION.] 

LiGHTBOUND  ET  AL.  V.  WaRNOCK. 

Principal  and  surety — Promise  in  writing — Sufficienq/  of, 

being  indebted  to  the  plaintiflsi  who  were  pressing  him  for  pajment, 
the  defendant  sijirned  the  following  docament  and  deliver*  d  it  to  the 
plaintifls  in  consideration  of  their  giving  time  to  F.:  *'I  will  guarantee 
that  the  security  offered  by  Mr.  John  Fleming  for  the  balance  of  your 
4ccoont  will  be  executed  and  forwarded  within  ten  days.''    The  secu- 
fitj  referred  to  was  a  mortgage  upon  real  estate  to  be  executed,  and  a 
paid-up  life  policy  for  $6,000,  which  F.  had  agreed  verbally  to  give  to 
C£ae  plaintiffs,  neither  of  which  existed  at  the  time  of  F.'s  agreement 
ow  the  defendant's  n^uaranty.  F.  never  gave  the  security,  and  the  plain- 
£  M  Hb,  by  refraining  from  suing  him,  lost  their  debt. 
£^1,  affirming  the  judgment  of  Burton,  J.  A.,  Haoaryt,  G.  J.,  dissent- 
mKBff,  that  the  writing  signed  by  the  defendant  was  not  sufficient  to  sat- 
'xy  tbe  fourth  section  of  the  Statute  of  Frauds,  whether  regarded  as  aa 

S'nal  promise  or  a  {guaranty. 
AOABTT,  C.  J.    The  guaranty  is  not  divisible.    The  writing  was 
3t  sufficient  as  to  the  mortgage  of  real  estate,  because  the  promise  of 
■e  debtor  himself  was  not  enforceable  against  him.  not  being  in  writ- 
cimg ;  but  as  to  the  policy  the  writing  was  sufficient. 

HThe  statement  of  claim  alleged  (1.)  that  the  plaintiffs  were 
^"■Tchants,  carrying  on  business  in  Montreal,as  Lightbound, 
tlaton  &  C!o.  (2.)  That  on  the  6th  of  April,  1882,  one  John 
sluing  was  indebted  to  the  plaintiffs  in  $1870.58.  (3.) 
'^^^t   the  plaintiffs  were  preasing  Fleming  for  payment 
-'^of,  and  were  threatening  and  intending  to  sue  Flem- 
*or  the  same,  unless  he  would  pay  the  game,  or  furnish 
— ^       {Plaintiffs  with  security  forpayment  thereof,  whereupon 
_^*^ing  proposed  to  execute  and  forward  to  the  plaintiffs 

^  ^^^in  ten  days  thereafter,  as  security  for  payment  of  the 

^    money,  a  first  mortgage  for  the  said  indebtedness 
^       ^^rtain  property  in  the  Town  of  Gait,  to  wit,  lots  Nos. 

3  of  subdivision  of  Lot  4,  on  the  north  side  of  Main 
^^t,  in  the  said  Town  of  Gait,  together  with  a  transfer  of 
^t^en  existing  life  insurance  policy  for  $5,000  in  the 
i^Z^^^^^^da  Life  Assurance  Company  on  the  life  of  said  Flem- 
^^^^^  »  and  in  consideration  that  the  plaintiffs,  at  the  request 
^Itie  defendant,  would  accept  the  said  security,  and  would 
said  Fleming  ten  days  from  the  said  6th  day  of  April, 
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for  p&jment  of  said  alleged  indebtedness ;  and  that  he, 
defendant,  signed  and  delivered  to  the  plaintiffs  a  written 
guarantee  and  undertaking  that  the  said  security,  so 
allegecl  to  be  offered  by  said  Fleming  to  secure  the  balance 
of  the  said  alleged  account,  should  be  duly  executed  and 
delivered  to  the  plaintiffs  within  ten  days  from  the  said 
6th  day  of  April,  1882.    (2.)  Defendant  also  denied  that 
^he  {>laintiffs  accepted  the  said  alleged  undertaking  and 
guarantee,  and  agreed  to  take  the  said  alleged  security ; 

tihat  the  plaintiffs  gave  said  Fleming  the  said  ten  days 
^^thixi  which  to  execute  and  forward  the  same  to  the 
.  ^^^i^ tiffs ;  and  that  they  did  not  press  said  Fleming  in 
^  roeantime  for  payment  of  the  said  alleged  indebted- 
^^^ss.     (3-)  Defendant,  as  to  the  3d,  4th,  and  5th  pagraphs 
^lie  statement  of  claim,  denied  that  the  said  alleged 
j^^^^^'antee  and  undertaking  was  either  legal  or  sufficient 
^  with  reference  to  section  4  of  an  Act  passed  in  the 

^  year  of  his  majesty  King  Claries  II.,  ch.  3,  and 

titled  an  Act  for  the  prevention  of  frauds  and  perjuries, 
'^^oinder  of  issue. 

'-I'lie  case  was  tried  by  and  before  Burton,  J.  A.,  at  the 
Spring  Assizes  at  Hamilton,  when  it  appeared  that  on 
6th  of  April,  1882,  Fleming  was  indebted  to  the  plain- 
^^^^  in  $1870.58:  that  they  were  pressing  him  for  payment 
threatening  to  sue  him  :  that  he  offered  them,  verb- 
^  as  security  for  their  debt,  a  paid-up  policy  tor  S5.000 

his  life  in  the  Canada  Life  Assurance  Company,  and 
^       ^t^t  mortgage  on  certain  real  property  described  as  Lots 
^^d  3,  on  the  north  side  of  Main  street,  in  the  Town  of 
"fc.  This  security  the  plaintiffs  were  willing  to  accept,  and 
^^^^  pressing  him  to  have  the  matter  closed  that  dav.  I 
Mr.  Fleming,"  said  the  witness,  one  of  the  plaintiffs, 
**  ^  "banted  to  go  away  by  that  afternoon  train,  and  would 
V>e  kind  enough  to  get  the  life  policy,  and  get  the  mort- 
gage on  the  property,  and  bring  them  to  me  at  the  hotel 
ia  Oalt.  Mr.  Fleming  failed  to  meet  me  at  the  hotel  in  time 
lor  the  train,  or  about  the  time  the  train  was  going;  conse- 
queo^y,!  had  to  remain  over  tUl  five,  as  I  determined  not  to 
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leave  till  I  got  them.  I  told  him  I  had  definite  instrnctionB 
not  to  go  till  I  got  them.  I  told  him  we  should  sue  him 
for  our  account,  unless  we  had  the  matter  settled  in  that 
way.  I  waited.  He  came  some  time  before  the  time,  and 
pressed  me  to  leave  Gait,  and  stated  that  he  would  forward 
these  matters  down  to  Hamilton  by  the  first  train.  I  said 
I  may  as  well  wait  for  the  first  train,  and  take  them  witli 
me.  I  declined  to  go  without  them,  and  then  within  five 
minutes  of  the  time  the  train  went  Mr.  Fleming  came  in 
with  a  piece  of  paper  signed  by  Mr.  Warnock,  to  the  effect 
that  I  will  use  my  best  endeavours  to  influence  Mr.  Flem- 
ing to  forward  down  these  securities.  It  was  in  the  haJl, 
near  the  stove,  and  I  saw  the  paper,  and  I  said  this  is 
absolutely  useless.  And  just  when  I  was  readinc^  it,  and 
saying  that  it  was  no  use,  Mr.  Warnock  came  in,  and  in  a 
somewhat  excitable  manner  said,  *  What's  the  matter  with 
you  ?  What  are  you  pressing  Fleming  for  ?  There  is  no 
need  for  pressing  Fleming ;  he  can  pay  a  hundred  cents 
on  the  dollar.*  Well,  I  said,  this  is  useless,  and  I  tore  it 
up,  and  threw  it  by  the  stove.  And  Mr.  Warnock  was 
somewhat  boisterous,  and  I  said,  we  will  come  into  the 
room  and  talk  it  over  privately,  and  I  went  into  the  room, 
and  we  talked  about  the  matter ;  a  new  guarantee  was 
written  out  and  was  signed  by  Mr.  Warnock.  This  is  the 
guarantee : 

Galt,  6th  April,  1882. 
Mensrs.  Lightboundj  Ralston  4*  Co,,  MorUrecU  : 

Okntlembk,— I  will  guarantee  that  the  secarity  offered  bj  Mr.  John 
Fiemiag  for  the  balance  of  your  account  will  be  executed,  and  forwarded 
within  ten  days.  James  Warnock. 

When  he  said  the  security  offered  Mr.  Warnock  re- 
ferred to  the  life  policy  and  the  first  mortgage  on  the 
property  on  Main  street,  the  securities  were  discussed 
before  Mr.  Warnock.  He  knew  what  the  agreement 
between  Mr.  Fleming  and  ourselves  as  to  these  secu- 
rities was.  Fleming  pointed  out  the  property,  and  it 
arose  in  the  discussion  as  to  the  value  of  the  property, 
and  I  said  then  that  Mr.  Fleming  had  valued  the  proper^ 
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at   over  $2,0()0,  but  that  he  had  been  refused  $2,000. 
Then  Mr.  Wamock  valued  the  property  at  81,500,  and  I 
at  once  concurred  in  Mr.  Wamock*s  vahiation  of  the  pro- 
perty.   There  was  no  question  at  all  between  the  three  of 
us  what  security  was  meant.    Directly  the  guarantee  was 
signed  by  Mr.  Warnock  we  at  once  stopped  our  intention 
proceed.    We  waited  the  ten  daj^s." 
The  "  security  offered "  was  never  given,  and  during 
the  ten  days  executions  to  the  amount  of  $896.57,  and  on 
*^*ie  26th  of  April  executions  to  the  amount  of  $9,863.82 
^^re  placed  in  the  sheriflTs  hands  against  Fleming,  and  on 
1st  day  of  May,  Fleming  made  an  assignment  for  the 
of  his  creditors.    The  amounts  of  these  executions 
^^re   collected  by  the  sheriff,  and  it  was  sworn  that  had 
5"^^  plaintiffs  put  their  claim  in  suit  on  the  6th  of  April^ 
^  y*^&taent  would  have  been  recovered  by  them,  and  execu- 
oould  have  been  placed  in  the  sheriff's  hands,  and  the 
^^^xint  thereof  realized  before  Fleming  made  the  asssig- 

real  property  upon  which  Fleming  offered  the  plain- 
«^  security  had  belonged  to  Fleming  s  father,  who  had 
in  1876  or  1877,  leaving  his  widow  and  seven  chil- 
^  of  whom  he  was  one,  surviving  him;  so  that  his  inter- 

in  this  property  was  but  an  undivided  seventh  part 
^^^**^f,  subject  to  his  mother's  dower,  and  the  value  of 
whole  was  variously  estimated  at  from  Sl,2iOO  to 

8  learned  Judge  gave  the  following  judgment: 


^  URTON,  J.  A. — The  defendant  is  sued  upon  a  guarantee 
t-hese  wuixls : 

"  Galt,  6th  April,  1882. 
r«.  Lighibound,  Ralston    Co.j  Montreal  : 
^  ^3iKTLBMBV,~l  will  guarantee  that  the  security  oftered  by  Mr.  John 
^     ^==^ing  for  the  balance  of  your  account  will  be  executed,  and  forwarded 
^^^in  ten  dayi." 

*^Tie  principal  debtor,  John  Fleming,  was  indebted  to 
plaintiffs  in  a  considerable  sum  of  money,  a  portion 
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of  which  was  over-due,  and  it  was  sworn  by  one  of  them,  -r 
who  was  examined  at  the  trial,  that  the  plaintiffs  had 
closed  the  account,  and  had  determined  to  place  the  over-  ^ 
due  portion  in  suit  unless  some  satisfactory  security  were  ^' 
given  for  it. 

On  the  6th  April, '1882,  the  debtor  agreed  with  this 
witness  to  give  a  mortgage  upon  certain  property  in  Gait, 
and  also  a  paid-up  policy  in  the  Canada  Life  Assurance 
Company  for  S5,000.  This  was  to  have  been  carried  out 
on  the  same  day,  and  the  witness  waited  over  one  train 
in  order  to  have  the  transaction  completed,  and  found 
shortly  before  the  hour  fixed  for  the  leaving  of  the  second  ^ 
train  that  the  debtor  was  unable  to  complete  it  for  some 
days,  and  he  tendered  a  letter  signed  by  Wamock,  pur-  ^ 
porting  to  guarantee  that  this  would  be  done.  This,  how- 
ever, manifestly  imposed  no  responsibility  upon  Wamock, 
and  the  witness  refused  to  take  it,  and  an  angry  alterca- 
tion  followed,  which  was  interrupted  by  the  appearance 
of  Wamock,  who,  after  some  further  discussion,  signed 
the  guarantee  sued  on. 

It  is  said  that  the  nature  of  the  securit}'  was  then 
spoken  of,  by  which  I  suppose  is  meant  that  the  debt  •ctd 
was  to  be  secured  by  mortgage  on  the  land,  and  by  a 
paid-up  policy;  but  I  do  not  understand  that  the  term  for  "mo! 
which  the  mortgage  was  to  run  was  discussed,  or  the  rate 
of  interest  to  be  paid,  nor  was  there  any  discussion  as  to  oct 
the  nature  of  the  paid-up  policy,  whether  it  was  an  endow-        —  , 
ment  policy,  or  one  for  the  full  period  of  the  debtor's  life;  ^ 
and  it  was  shewn  that  no  policy  for  that  amount  was  then      -o:^  ^ 
in  existence. 

The  counsel  for  the  defendant  objected  that  parol  evi  ^  v^^b 

dence  was  not  receivable  to  explain  the  promise  containe(^»^ 
in  the  guarantee,  whilst  it  was  urged  on  the  part  of  ih^.^^ 
plaintiffs  that  the  parol  evidence  was  admissible  to  asceix-^s 
tain  and  identify  the  subject  matter.    Whilst  inclining 
the  opinion  that  the  evidence  was  not  receivable,  as  tlf^ 
very  difficulty  which  the  statute  was  intended  to  prevege^ 
would  immediately  arise,  I  determined  to  take  all  the  ( 
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de¥»<*^  which  either  side  desired  to  offer,  and  consider  the 
^^^«*ion  more  at  my  leisure. 

I^Q.  point  of  fact  the  original  debtor  had  but  a  limited 
*^^e««t  in  the  property  he  proposed  to  mortgage,  and 

*  ^  ^^^Wks  already  mortgaged,  and  he  had  not  a  paid-up  policy 

t^lie  company. 

lie  question  at  once  aris:js,  what  was  the  precise  nature 
^Iie  agreement  between  the  plaintiffs  and  the  original 
^^V>-fcor  ?  And  I  find  it  very  diflicult  on  the  facts  in  the  case 
distinguish  it  in  principle  from  the  case  of  Holmes  v. 
iechdl,  reported  in  7  C.  B.  N.  S.  361. 
1'"liere,  as  here,  no  mortgage  existed  at  the  time  the 
K^»-«ntee  was  given,  and  here  the  debtor  was  not  pos- 
^^*:*s«d  of  any  paid-up  policy  for  the  amount  specified 

*  ■  *  t^kxe  Canada  Life. 

If  the  terms  of  these  instruments  were  fully  understood 
agreed  upon  between  the  parties,  which  has  not  been 
^^^'^m,  the  whole  promise  is  not  in  writing,  as  the  statute 
^"^^^^airea  that  it  should  be,  but  has  to  be  made  out  with  the 
^^•i  of  these  previous  conversations.  If  the  mortgage  and 
Policy  had  been  then  in  existence,  I  could  understand  the 
^^^Xiisaibility  of  the  evidence  for  the  purpose  of  shewing 
security  was  referred  to,  and  the  subject  matter 
^^ich  the  parties  had  in  their  contemplation  when  the 
^^*^Tantee  was  given. 

^  think  the  evidence  was  not  receivable,  and  I  do  not 
^-^nk  it  necessary  to  consider  the  other  objection  raised  as 
^e  original  debtor  being  under  no  legal  liability  to 
out  his  engagement  either  on  the  ground  that  the 
^"^Ijal  contract  to  give  the  mortgage  was  not  enforce- 
^  or  that  the  agreement  as  to  the  policy  was  too 

)  ^'^^^^^e  and  uncertain  to   form   the  subject  of  legal 

^^Jito  the  first  point,  it  could  not,  I  think,  be  assumed  in 
action  that  the  original  promisor  would  set  up  the 
^nce  of  the  Statuteof  Frauds  in  a  suit  against  himself; 
[  if  the  plaintifis  here  claim  the  benefit  of  a  policy  of 
amallest  value  t^)  themselves,  and  imposing  tbe  least 

25— VOL.  IV  O.K. 


194 


THE  ONTARIO  REPORTS,  1883. 


liability  on  the  debtor,  it  might  peihaps  not  lie  in  his 
mouth  to  set  up  the  ambiguity. 

It  is,  however,  unnecessary,  in  the  view  I  take  of  the 
other  point,  to  consider  these :  but  holding  that  the  prom- 
ise alleged  is  not  proved,  I  must  give  judgment  for  the 
defendant,  with  costs. 

On  May  29,  1883,  Osier,  Q.  C,  moved  for  an  order  to  set 
aside  this  judgment,  and  enter  it  for  the  plaintifis  for 
$1870.58,  or  such  other  sum  as  the  Court  might  direct, 
upon  the  ground  that  the  evidence  adduced  entitled  the 
plaintiffs  to  a  judgment  in  their  favour,  and  on  the  ground 
that  the  judgment  for  the  defendant  was  contrary  to  law 
and  evidence,  and  the  weight  of  evidence,  and  for  such 
further  or  other  order  as  to  the  Court  should  seem  meet.  ^.^^ 
He  argued  that  the  words,  "the  security  offered  by  Mr. 
John  Fleming,"  were  words  of  description,  and  referred 
to  Ue  Colyar,  167 ;  Heffield  v.  Meadows,  L.  R.  4  C.  P.  595  •  ^ 
Cave  V.  Hastings,  7  Q.  B.  D.  125  ;  McDonald  v.  Longbottom^ 
1  E.  &  E.  977. 

MacKelcaii,  Q.  C,  contra,  contended  that  plaintiff  coalf^X 
not  make  out  the  contract  without  parol  evidence,  wfaictf^> 
could  not  be  given,  citing  Holmes  v.  Mitcliell,  7  C.  B.  N  Tt^L 
S.  367.    Ue  admitted  that  evidence  might  be  given  to^:^ 
identify  the  subject  matter  when  it  was  in  use,  but  no< 
otherwise,  referring  to  Benjamin  on  Sales,  3rd  Amer.  ed.J 
193,  and  argued  that  there  could,  at  any  rate,  be  no  lia 
bility  of  the  surety  unless  the  principal  was  boimd,  whicK^ 
he  was  not  here :  Mountstephen  v.  Lakeman,  L.  R  7  Q. 
202.    As  to  damages,  he  cited  Maym,  411,  and  Hickniarr^ " 
V.  Hynes,  L.  R.  10  C.  P.  5C8. 

Oder,  Q.  C,  in  reply,  referred  to  Harris  v.  Venahlea, 
R.  7  Ex.  235 ;  DeColyar,  61  et  seq. 

Dec.  29, 1882.  Armour,  J. — I  am  of  opinion  that  th« 
offer  of  Fleming  to  give  the  plaintiffs  a  paid*ap  policy  for 
$5,000  upon  his  life  in  the  Canada  Life  Assurance  Con* 
pany,  and  a  first  mortgage  on  certain  real  property, 
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described  as  Lots  2  and  3,  on  the  north  side  of  Main 
street,  in  the  Town  of  Gait,  was  not  too  vague  and  uncer- 
tain to  prevent  Ihe  recovery  of  damages  for  the  breach  of 
to  AjSjeement  that  he  would  carry  out  such  offer. 

It  will  be  obvious  that  an  amount  of  certainty  must 
^    required  in  the  specific  performanre  of  a  contract  in 
^valt^y  greater  than  that  demanded  in  an  action  for  dam- 
^S'^s  at  law.    For  to  sustain  the  latter  proceeding,  the  pro- 
position required  is  the  negative  one,  that  the  defendant 
not  performed  the  contract,  a  conclusion  which  may 
oAen  arrived  at  without  any  exact  consideration  of  the 
^^'"lans  of  the  contract,  whilst  in  equity  it  must  appear  not 
"^^^y  that  the  contract  has  not  been  performed,  but  what 
"tlie  contract  which  is  to  be  performed. 
**  It  may,  however,  be  laid  down  that  the  Court  will 
"^^xiry  out  an  agreement  framed  in  general  terms,  where 
law  will  supply  the  details ;  but  if  any  details  are  to 
supplied  in  modes  which  cannot  be  adopted  by  the 
^^ttrt,  there  is,  then,  no  concluded  agreement  capable  of 
^^ix^  enforced:  Fry  on  Specific  Performance,  ed.  of  1858, 
350  and  361. 

**  The  contract  commonly  called  life  assurance,  when 
P'X^perly  considered,  is  a  mere  contract  to  pay  a  certain 
^^"■^  of  money  on  the  death  of  a  person,  in  consideration 
^he  due  payment  of  a  certain  annuity  for  his  life,  the 
"^^^c^unt  of  the  annuity  being  calculated  in  the  first 
^^^^♦»nce  according  to  the  probable  duration  of  the  life, 
^"^^  when  once  fixed  it  is  constant  and  invariable.  The 
^^i^Jiiulated  amount  of  annuity  is  to  be  uniformly  paid  on 
^  side,  and  the  sum  to  be  paid  in  the  event  of  death 
^Jways  (except  when  bonuses  have  been  given  by  pros- 
^ous  offices)  the  same  on  the  other:"  Dalby  v.  The  India 
'^'^'^-ci  London  Life  Assurance  Co.y  15  C.  B.  365,  at  p.  386. 

-A  paid-up  policy  for  $5,000  upon  the  life  of  a  person,  as 
^"^ttamonly  and  ordinarily  understood,  is  a  policy  by  which 
,CXK)  is  payable  on  the  death  of  the  person  insured,  and 
^   policy  in  respect  of  which  the  annuity  or  annual  pre- 
Xoiams  have  been  prepaid 
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In  McDonald  v.  Murray,  2  O.  R.  573,  the  Common 
tleas  Division  held  that  an  agreement  for  the  purchase 
and  sale  of  land  upon  the  terms,  among  others,  that  the 
defendants  should  pay  the  plaintiff  the  sum  of  $4,000  on 
the  execution  of  the  agreement,  and  $40,796  within  sixty 
days  from  the  date  of  the  agreement,  and  the  balance^ 
$15,205,  to  remain  on  mortgage  at  seven  per  cent,  was  not 
void  for  uncertainty,  no  time  being  mentioned  for  the 
payment  of  the  mortgage  money. 

The  mortgage  in  the  case  in  judgment  was  to  be  given 
as  security  for  the  debt,  and  whether  it  should  bear  inter- 
est or  not,  there  being  no  agreement  on  the  subject^  or 
when  it  should  be  payable,  there  being  no  agreement  as 
to  this,  were  details  which  the  law  would  supply,  and  the 
agreement  being  silent  as  to  them  would  not  render  it 
incapable  of  being  enforced. 

It  was  a  good  deal  discussed  whether  the  instrument 
sued  on  was  an  original  promise  or  a  collateral  one ;  but 
if  it  is  to  be  regarded  as  an  original  promise,  it  had  to 
be  in  writing  as  a  contract  concerning  lands  within  the 
fourth  section  of  the  Statute  of  Frauds:  Horsey  v. 
Graham,  L.  R.  5  CP.  9 ;  and  if  as  a  collateral  one,  it 
had  also  to  be  in  writing  as  a  promise  to  answer  for  the 
default  of  another  within  the  same  section. 

In  either  view  the  same  question  arises,  namely,  is  it  a 
sufficient  writing  within  the  fourth  section  of  the  Statute 
of  Frauds  ? 

The  case  of  McDonald  v.  Longhottom,  1  EL  &  El.  977 
was  much  relied  upon  by  the  plaintiffs'  counsel,  but  that 
case  is  quite  distinguishable  from  the  present.  The  sub- 
ject matter  of  the  contract  in  that  case  was  a  specific  arti- 
cle, **your  wool,"  and  was  in  the  writing,  and  merely 
required  identification ;  but  here  the  specific  instruments 
to  be  executed  are  not  in  the  writing,  and  cannot  be  iden- 
tified, for  they  do  not  exist,  and  are  only  referred  to  in 
the  writing  as  "  the  security  offered  by  Mr.  John  Fleming.** 
What  that  "  security  "  was  to  be,  whether  of  goods  or  of 
lands,  and  of  what  goods  or  what  lands,  and  what  was  to 
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its  terms,  nature,  and  effect,  must  all  be  supplied  by 
oxml  testimony  before  it  can  be  understood  what  was  the 
security  that  was  offered. 

case  was  cited,  nor  have  I  been  able  to  find  any 
^oi^ng  the  length  of  holding  such  a  writing  a  sufficient 
*iting  within  the  fourth  section  of  the  Statute  of  Frauds, 
many  cases  shew  by  analogy  that  it  is  not  a  sufficient 

I  t^hink  the  motion  must  be  dismissed,  with  costs.  See 
^^<^iatvay  V.  Wharton,  3  DeG.  M.  &  G.  677 ;  Wood  v.  Widg- 
2  Sm.  &  Giff.  115;  Hyde  v.  Cooper,  13  Rich.  (S.  C.) 
250;  Whelan  v.  Sullivan,  102  Mass.  206  Watei-man  v. 
*^^^^8,  4  Gush.  497. 


IGARTT,  C.  J. — ^Is  this  to  be  considered  as  a  guaranty 
l^xt>mise  to  answer  for  the  debt,  default,  or  mis-carriage 
^i:^other,  or  is  it  to  be  held  an  original  promise  ? 

is  clear  that  it  was  intended  to  be  the  first,  but  such 
*^^*-^iition  may  perhaps  not  always  be  decisive  of  its  char- 
^^"^^-^T.    It  is  laid  down  in  many  places,  as  stated  in  Brandt 
^^^^     Suretyship  and  Guarantee,  p.  75,  sec.  68,  that  "in 
^i«r  to  bring  the  promise  to  answer  for  another  within 
Statute  of  Frauds,  the  promise  must  be  made  to  the 
JD,  to  whom  the  other  is  already  or  is  thereafter  to 
^me  liable." 

J^^otes  to  Birkmyr  v.  Darnell,  1  Sm.  L.  C.,  7th  ed.,  at  p. 
^ ;  Lakeman  v.  Monrvtatephen,  L.  R  7  H.  L.  at  p.  24, 

Lord  Selbome. 
It  was  urged  that  Fleming,  the  original  debtor,  was  not 
^•^Vile  to  perform  what  he  had  verbally  undertaken  to  do, 
^iigh  liable  for  the  debt.    He  could  not  be  made  to  give 
real  estate  security,  as  he  had  not  promised  in  writing, 
\  promise  was  not  void  absolutely,  but  the  action  there- 
could  not  be  maintainable  if  he  took  advantage  of  the 
i^tQteof  Frauds. 

The  subject  is  discussed  in  Brandt,  sec.  44,  p.  54,  under 
^^^kia  head  of    When  party  for  whom  promise  is  made  can- 
not become  liaUe,  promise  need  not  be  in  writing."  It 
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instances  the  case  of  a  minor:  Harris  v.  Huntback,  1  Burr. 
373. 

DeColyar,  p.  52,  discusses  the  point  and  calls  attention 
to  the  language  of  Willes,  J.,  in  Lakeman  v.  Mountatephen, 
L.  R.  7  Q.  B.  196.  I  have  not  seen  any  EInglish  caae 
where  a  distinction  is  taken  between  an  absolute  freedom 
from  all  liability  and  a  liability  on  a  promise  not  absolu- 
tely void,  but  not  enforceable  if  defended  on  the  Statute  of 
of  Frauds.  At  p.  55  of  Brandt  an  American  case  is  cited 
where  the  language  is,  "  When  no  action  will  lie  against 
the  party  undertaken  for  it  is  an  original  promise." 
Brovme  on  Statute  of  Frauds,  4th  ed,  sec.  165,  is  to  the 
same  effect. 

The  remarks  of  Blackburn,  J.,  at  p.  619,  in  Lakeman  v. 
Mountstephen,  in  L.  R.  5  Q.  B.,  are  very  striking.  The 
Court  of  Error  and  the  Lords  differed  from  him  in  his  view 
of  the  facts ;  but  except  in  the  few  remarks  of  Lord  Sel- 
borne,  his  view  of  the  law  is  hardly  questioned.  See  also 
Browne  on  Statute  of  Frauds,  sees.  156, 157  (a),  discusses 
Mountstephen  v.  Lakeman. 

In  the  Exchequer  Chamber,  L.  R.  7  Q.  B.,  in  the  last- 
mentioned  case,  at  p.  202,  Willes,  J.,  says  that  the  rule'in 
Birkmyr  v.  Darnell  should  be  modified  to  this  effect: 
*  *  If  his,"  (the  principal  debtor's)  "  liability  is  made  the 
foundation  of  a  contract  between  the  plaintiff  and  the 
defendant,  and  that  liability  fails,  the  promise  is  void ;  so- 
as  to  include  the  case  which  I  put  of  persons  wrongly 
supposing  that  a  third  person  was  liable,  and  eniering^ 
into  a  contract  on  that  supposition.  If,  in  such  a  case^ 
it  turned  out  that  the  third  person  was  not  liable  at  all 
the  contract  would  fail,  because  there  would  be  a  failure 
of  that  which  the  parties  intentionally  made  the  founda- 
tion of  the  contract  *  *  The  law  of  contract  gives  you, 
as  foundation,  that  a  person  was  taken  to  be  liable,  and 
that  the  suretyship  was  a  suretyship  in  respect  of  thai 
liability.  Take  away  the  foundation  of  principal  con- 
tract, the  contract  of  suretyship  would  fail."  On  this 
subject  see  DeColyar  52-3. 
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We  may  assume,  in  the  ease  before  us,  that  both  plain- 
ti  STs  and  defendant  considered  that  Fleming  had  promised 
c^:x-t;Ain  security  to  plaintiffs,  and  the  guaranty  was  sought 
ajK^ici  given  on  this  basis.    If,  by  his  verbal  promisp,  Flem- 
in^^  liad  really  incurred  no  binding  liability  as  to  the  real 
jmmrity,  the  language  of  Willes,  J.,  imports  that  the  guar- 

was  void,  the  foundation  being  taken  away. 
XC"  viewed  as  an  original  promise  the  plaintiffs'  case 
^:ms  to  fail  distinctly  on  the  other  section  of  the  Stat- 
of  Frauds.    It  is  a  contract  respecting  an  interest  in 
^^^■=^<is.  and  there  is  no  memorandum  or  note  in  writing 
■^^^"^ring  what  the  contract  is. 

H    think  it  impossible  to  support  the  claim  in  this  aspect. 
%he  other  aspect,  viz.,  that  of  a  guaranty,  there  seems 
same  difficulty,  as  neither  in  Fleming  s  contract  nor  in 
^^^*"^ndant8  guaranty  is  there  any  written  statement  of 
^"'^  bargain. 

*^rhe  case  already  cited  of  Horsey  v.  Graham,  L.  R.  5  C. 
^      ^9,  shews  that  whether  the  promisor  has  or  has  not  any 
'  ^  *  "^^--^rest  in  the  land  the  statute  applies. 

^X^t  remains  to  consider  whether  the  defendant's  contract 
'^liivisible — whether,  although  it  fails  as  to  the  proposed 
:^rity  on  the  land,  it  must  also  fail  as  to  the  promised 
L  icy  of  assurance.    The  subject  is  discussed  in  DeColyar, 
^     ;  Brovme  on  Statute  of  Frauds,  pp.  165,  166,  167,  168, 
^;^>ecially  p.  170,  sec.  148  ;  Brandt ,  sec.  38.   Wood  v.  Ben- 
^  2  C.  &  J.,  94,  seems  a  strong  authority  in  favour  of 
plaintiff*,  that  part  of  the  promise  may  be  good, 
L^ZKigb  the  rest  be  bad.    It  seems  to  be  referred  to  by  the 
writers  as  affording  the  true  rule  on  this  subject. 
i«re  are  several  cases  where  the  contract  was  held 
^^ii visible;  as  where  it  was  a  bargain  for  a  farm,  and 
stock  to  be  taken  at  a  valuation,  or  for  the  letting 
^^"^   ^  house  and  the  furniture.    The  Statute  of  Frauds 
the  part  as  to  the  farm  or  the  house,  and  it  was 
^^^^tamlly  held  that  there  could  not  be  a  recovery  as  to 
*^^^lc  or  furniture,  as  the  parties  never  contemplated  the 
passing  except  with  the  land  or  house.  In  every 
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case  the  parties  contemplate  the  performance  of  all  tb  ^ 
matters  contained  in  the  bargain. 

Here  the  two  matters  seem  quite  separable.    On  cond/-^ 
tion  of  the  plaintiffs  giving  time  to  their  debtor,  the 
defendant  guarantees  that  the  debtor,  within  ten  days^ 
will  give  two  things  in  security,  a  mortgage  and  a  life  policy. 

The  giving  of  the  mortgage  cannot  be  enforced.  I  am 
unable  to  see  any  valid  reason  why  the  policy  should  not 
be  given. 

It  ought  not  to  lie  in  defendant's  mouth  to  say  that, 
although  they  had  given  the  consideration  for  both  secu- 
rities, and  that  he  can  succeed  in  defeating  their  claim 
to  one,  he  is  therefore  entitled,  on  that  account,  to  defeat 
their  claim  to  the  other. 

If  then  the  promise  be  divisible,  is  the  document 
sufficient  as  to  the  policy  on  the  Statute  of  Frauds  ?  My 
learned  brothers  think  it  is  not. 

I  have  read  a  great  many  of  the  authorities,  but  have 
not  found  one  directly  in  point. 

I  will  guarantee  that  the  security  offered  by  Mr.  J. 
Fleming  *  *  will  be  executed  and  forwarded  within 
ten  days." 

I  think  it  would  be  valid  to  guarantee  that  "  any  goods 
which  A.  B.  will  buy  from  you.  I  undertake  he  will  pay 
for  on  the  terms  of  credit  to  be  arranged  between  yoiL* 

Here  the  nature,  quantity  &c.,  of  the  goods,  and  the 
terms  of  credit  must  all  be  explained  by  parol. 

Many  similar  cases  may  be  referred  to. 

I  am  wholly  unable  to  distinguish  such  a  guarantee 
from  that  before  us. 

"  The  security  offered  by  Mr.  Fleming,"  is,  to  my  mind,  in 
no  way  less  clearly  proveable  by  parol  testimony  than  the 
quantity,  quality,  price,  and  terms  of  credit,  which  have  to 
be  proved  in  the  example  cited. 

There  may  be  a  distinction,  but  I  cannot  point  it  out. 

Cameron.  J.,  ccmcurred  with  Armour,  J. 

Ord/tT  nisi  diwikarqedL. 
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Edgar  and  Wife  v.  Northern  Railway  Company. 

Negligence — Contributory  negligence, 

'lie  plaintiSk,  husband  and  wife,  were  on  a  train  of  the  defendants,  froing 
%Q  Lefroy.  The  conductor,  before  reaching  the  station,  announced  that 
tlie  next  station  was  Lefroy.  On  approaching  the  station  the  train, 
&€^ording  to  the  plaintiflTs  witnesses,  was  slowed,  but  did  not  stop. 
XThe  husband  got  off  while  the  train  was  moving  slowly,  and  his  wife, 
seeing  that  the  speed  was  increasing,  and  that  they  were  passing  the 
^-Cation,  sprang  alter  him,  though  he  had  let  go  of  her  hand,  and  told 
S:B.er  not  to  jump,  and  was  injured.  It  was  left  to  the  jury  to  sa^  whether 
^lie  had  acted  imprudently  m  so  doing,  and  they  found  a  verdict  for  the 
^luntiflb. 

^'^gid,  that  the  question  of  contributory  negligence  was  properly  left  to 
-^jB^m,  and  the  Court  refused  to  disturb  the  verdict. 

^Xais  was  an  action  to  recover  damages  for  injuries  sus- 
»ed  by  the  female  plaintiff  in  jumping  ofi  the  defend- 
.  'C:^'  car  at  a  station  called  Lefroy,  on  the  defendants'  line 
^Kuilway,  whilst  the  train  was  in  motion. 
^The  case  was  tried  at  the  last  Barrie  Assizes,  before 
d^^fc-xueron,  J.,and  a  jury,  and  resulted  in  a  verdict  in  favour 
*lie  husband  for  $200,  and  for  the  wife  of  «10(). 
The  facts  were  shortly  as  follow :  The  plaintiffs  were 
^^"^^ filing  as  passengers  on  the  defendants'  railway  from 
'-*-'^*x>Tito  to  Lefroy.    After  the  train  had  left  the  station 
C^^xlf  ord)  next  to  Lefroy,  the  conductor  passed  through 
^^^^     car  and  called  out  that  the  next  station  would  be 
■^-•^fx-cy.    According  to  the  plaintiffs'  witnesses,  upon  com- 
"tio  Lefroy  the  train  slowed  up,  and  several  passengers 
Soti  out,  including  the  husband,  who  attempted  to  help  his 
off,  but  the  train  being  in  motion,  he  let  go  of  her 
and  called  out  to  her  not  to  jump.    She,  however,  jis 
stated  in  her  evidence,  seeing  that  the  speed  of  the 
*>na.in  ^as  increasing  and  it  was  passing  the  stjition,  took 
risk  of  jumping  off  the  platform  of  the  car,  and  in  so 
was  injured.    The  accident  occurred  at  night,  which 
^  Evidence  showed  was  very  dark. 

Judge  charged  strongly  in  favour  of  the  defendants. 
26 — ^VOL.  IV  O.B. 
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During  Michaelm&s  Sittings  an  order  nisi  was  granted 
to  shew  cause  why  the  verdict  and  judgment  thereon  in 
favour  of  the  plaintiffs  should  not  be  set  aside,  and  a  non-  ^ 
suit  entered,  or  for  a  new  trial,  on  the  ground  that  the  ^ 
vf  rdict  and  judgment  were  contrary  to  law  and  evidence,  . 
and  the  Judge's  charge  ;  and,  in  the  event  of  a  new  trial  j 
being  granted,  that  the  jury  notice  should  be  struck  out. 

December  7,  1883.  Boulton,  Q.  C,  supported  the  order 
nifd,  contending  there  was  contributory  negligence  on  the 
female  plain tiflT s  part  in  jumping  off,  which  disentitled  her  to 
recover,  referring  to  Lewis  v.  London,  Chatham,  and  Dover  —^.^ 
B,  H'.  Co.,  L.  R.  9  Q.  B.  66 ;  Siner  v.  Great  Western  R  TT.  ^-^j 
Co.,  L.R.  3  Ex.  150,  4  Ex.  117 ;  Davey  v.  London  and  South 
Western  R  W.  Co,,  L.  R.  11  Q.  B.  D.  213. 

Osier,  Q.  C.  contra,  argued  that  the  defendants  invited  ^ 
the  plaintiffs  to  get  off  by  calling  out  the  station,  and  then  fx:^ 
slowing  the  train,  referring  to  Slattei^y  v.  Dublin  and  Wick- 
low  RW,  Co.,  L.  R.  3  App.  Cas.  1155. 

December  29,  1883.    Hagarty,  C.  J.— The  defendants    .^^^  m 
in  moving  against  the  verdict  relied  chiefly  on  the  cases  of^^^^z:^ 
iSiner  v.  Great  Western  Riilway  Co,,  L.  R,  3  Ex.  150,  and 
in  Error  4  Ex.  117  (about  1868-9,)  and  Lewis  v  London^, 
Chatham,  and  Dot^er  RW.  Co.,  L.  R.  9  Q.  B.  66,  decided 
1873,  in  which  cases  the  majority  .of  the  Judges  decide(E::> 
the  question  of  negli^^ence  or  no  negligence  as  a  matter  oftrc 
law.    The  former  case  was  one  in  which  the  passenger  go^'f 
out  when  the  train  had  overshot  the  platform. 

Lewis  V.  London,  Chatham,  and  Dover  R  W.  Co,  was  gk> 
case  in  which  the  plaintiff  tried  to  get  out  beyond  XhmM: 
platform,  and  as  she  stepped  the  train  backed  to  com( 
back  to  the  platform,  and  the  jerk  threw  her  to  the  groundE:^ 

1  would  especially  call  attention   to  the  clear  anc^^ 
vigorous  language  of  Kelly,  C.  B.,  in  Siner  v.  &i*eaac^ 
Western  R  W,  Co,,  3  Ex.,  who  was  against  the  nonsui 
with  Keating,  J.    He  very  fitly  describes  the  duty  of  th 
company  as  to  providing  proper  means  for  passengers 
alight,  and  that  it  must  be  a  question  for  the  jury  whethi 
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plaintiff  was  or  was  not  guilty  of  unreasonable  want  of 
ti<m  in  striving  to  get  out  at  the  risk  of  being  carried 

n  Rchwa  v.  Ncyrih  Eastern  K  W.  Co.,  L  R.  2  Q.  B. 
JZ>  .  the  plaintiff  recovered,  and  Lord  Coleridge  notices 

t^~^  -^"M  t  Si/MT'$  Caae  is  commented  on  and  distinguished  in 
^■9^ — ^:dge8  V.  North  London  R  W.  Co,,  in  Ex.  Ch.  L.  R.  1 
377,  and  in  House  of  Lords,  L.  R.  7  H.  L.  213. 
le  last  case  is  the  highest  and  fullest  authority  on  the 
'^-^  -^^stion  of  what  is  proper  evidence  to  be  left  to  the  jury, 
^sre  is  a  very  full  review  of  the  authorities,  and  the 
^i-^S  nions  of  the  Judges  were  called  for  and  given. 

I  especially  refer  to  the  very  lucid  judgment  of  Brett, 
-J.     The  Lords  decided  that  the  case  must  be  left  to  the 
3  ^  ^-3r. 

the  case  already  cited,  of  Robson  v.  North  Eastern  R 
-   C?o.,  Brett,  L.  J.,  says,  in  reference  to  Bridges  s  Case : 
«  House  of  Lords  held  that  as  the  carrying  of  railway 
l^^g^ae^ngers  was  conduct  in  the  ordinary  affairs  of  life,  the 
was  the  proper  tribunal  to  decide.    Siner  v.  Chreat 
^^^^^fm  R,  W,  Co.  was  decided  in  the  heat  of  the  con- 


^^^"^^rsy,  and  without  saying  that  it  ought  to  be  overruled, 
'^^y  say  that  it  was  decided  by  Judges  who  thought 
these  cases  ought  to  be  left  to  the  Judge  and  not  to 

*    It  appears  to  me  that  the  judgment  of  the  House 
-S^rds  in  Bridges  v.  North  London  R  }f .  Co.,  puts 
^nd  to  a  long  controversy,  not  as  to  the  law,  but  as  to 
^    ^     mode  of  dealing  with  these  cases.    Some  of  the  Judges 
^  to  have  been  of  opinion  that  these  cases  should  as 

^1^^^^  as  possible  be  withdrawn  from  the  jury,  and  that 
Court  ought  to  say  what  was  reasonable  for  the  pas- 
^^4^r  to  do." 
""^TTie  authorities  are  so  fully  noticed  in  these  cases  that 
'  i  names  need  not  be  repeated. 


^^Te  may  also  refer  to  Cameron  v.  Milloy,  14  C.  P.  345, 
the  judgment  of  Wilson,  C.  J. 
the  case  before  us  I  think  Kprimd  fade  case  of 
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kablilAied.     The  conductor  called  out 
pu'  next  station.    The  train,  in  place  of 
Id  have  done,  to  a  full  stop,  apparently 
cleM*ly  shewn)  was  only  slowed  The 
ral  ntliei  s  anxious  to  alight  crowded  to  the 
[their  car.  Several  got  out  on  the  platform, 
'  foIidWdd  her  husband,  and,  most  anxious 
^\e,  sprjiuj^r  out,  the  train  being  in  motion, 
ly  left  to  the  jury  to  say  whether  she  had 
in  able  prudence  in  so  doing,  and  whether 
[liy  hev  hiiprudence  she  wholly  brought  the 
on  hiM'.self. 

Lb.,  mid :  *'  I  am  clearly  of  opinion  that  a  rail- 
^  are  not  entitled  to  expose  any  passenger  to 
f  of  choosing  between  two  alternatives,  neither 
cuuld  be  lawfully  called  on  to  choose,  namely, 
[on  td^  Bittg^,  or  to  take  his  chance  of  danger 
lilt ;  and  if  they  do  so,  the  choice  is  made  at 
Siwr  V  Ormt  Western  K  W.  Co.,  L.  R  3  Ex., 

!  jury  here  found  that  plaintiff  had  acted  with 
3le  imprudence  and  found  for  the  defendants,  I 
quesfiipL  itl^  verdict. 

vm  %m^^^:fi^^y^''\^^,  and  I  cannot  say  they  are 

poiBt  should  A  railway  company  be  more  careful 
a  matter  of  this  kind.  On  a  dark  night  they 
be  the  name  of  the  next  station,  knowing  that  they 
^sengers  for  that  station,  and  then  either  not  fully  or 
:6ly  stopping  the  train,  so  as  either  to  give  a  safe 
of  exit,  or  to  take  care  to  warn  passengers  that 
bd  d^**^^^^  ^  break  their  contract  by  not  stop- 

latest  case  on  this  much  debated  question  is  JDavey 
ion  and  South  Western  R.  W,  Co.,  11  Q.  B.  D.  213. 
[  a  few  months  ago.  The  plaintiff  must  shew  a 
facie  case  of  negligence  causing  the  injury.  Bat  if 
^-nQftlf  caused  the  injury  by  his  own 
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^^^x:b.  <iuct,  which  was  the  sole  cause  of  the  accident,  and 
^^-£>  any  negligence  on  defendants'  part,  he  cannot  recover, 
f^n^^^^        ^  nonsuited. 

rznie  last  number  of  the  "  Weekly  Notes,"  for  December 
^^'Mrm^  »P-  201,  mentions  the  affirmance  of  this  judgment  by 
tT-M,^^  Master  of  the  Rolls,  and  Bowen,  L.  J.,  Baggallay,  L. 
J  .  ,  ^olissenting. 

^^^JEiHOUB  and  Cameron,  JJ.,  concurred. 


Order  niai  discharged. 
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[COMMON  PLEAS  DIVISION.] 

Devanney  et  al.  V.  Dorr  et  al. 

A$8et9nunt — Taxes  when  due — Agretment — ArbUraUon — C<nU, 

Under  the  Assessment  Act,  the  assessment  is  for  the  purpose  of  designa- 
tinj?  the  person  to  be  charged,  but  no  debt  is  due  until  the  rate  on  the 
doll  iar  is  imposed,  and  the  amount  of  taxes  thus  ascertained  and  fixed. 

By  an  agreement,  dated  4th  November,  1881,  between  one  Q.  and  de- 
fendants*, for  the  sale  of  Q.'s  business,  after  a  recital  to  the  Bame 
effect,  the  defendant  covenanted  to  pay,  satisfy,  and  discharge  all  the 
debts,  dues,  and  liabilities,  whether  due  or  accruing,  contract^  by  said 
Q.  in  connection  with  said  business,  &c.  Q.  was  assessed  for  goods 
sold  under  the  agreement  before  the  making  thereof,  but  the  rate  was 
not  imposed  and  the  amount  of  taxes  ascertained  and  fixed  until  May, 
1882,  thereafter. 

.Held,  that  there  being  no  debt  until  the  rate  was  struck  in  May,  1882,  Q. 
when  he  sold  the  goods  should  have  applied  to  have  the  purchaser's 
name  inserted  instead  of  his  own,  or  have  expressly  provided  in  his 
agreement  that  the  purchaser  should  indemnify  him  against  this 
amount ;  and  that  the  said  taxes  were  not  a  debt  contracted  in  connec- 
tion with  said  business  within  the  terms  of  the  agreement. 

By  an  order  of  reference  the  arbitrator  was  empowered  to  certify  and 
amend  pleadings  and  proceedings,  and  otherwise  as  a  Judge  at  nm 
priu8f  and  costs  of  the  reference,  arbitration,  and  award  were  to  Abide 
the  result  of  the  award. 

Held,  that  the  arbitrator  had  no  power  to  make  any  disposition  of  the  coetSy 
as  they  were  provided  for  by  the  reference. 

This  was  a  motion  by  the  plaintiffs,  the  executors  of 
one  Quinn,  in  pursuance  of  notice,  to  set  aside  the  award 
made  by  the  learned  Judge  of  the  County  Court  of  the 
county  of  Lincoln,  because : 

1.  The  learned  Judge  should  have  found  the  plaintiffs 
entitled  to  the  further  sum,  in  addition  to  the  sum  found 
due  to  the  plaintiffs,  of  S41.37,  being  the  amount  of  certain 
taxes  paid  by  the  testator  on  certain  stock-in-trade  sold  to 
the  defendant,  the  same  having  been  assessed  to  the  testator 
before  he  had  sold  the  stock  to  the  defendant,  and  thereby 
being  a  debt  accruing  due  against  the  testator,  and  which 
the  defendants  contracted  to  pay  under  the  agreement 
referred  to  in  the  pleadings  and  evidence  in  the  cause. 

2.  The  learned  Judge  had  no  power  to  make  any  dis- 
position of  the  costs  of  this  action,  or  to  award  by  whom 
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and  to  whom  the  same  should  be  paid,  or  in  what  manner 
tti&    same  should  be  taxed,  inasmuch  as  the  order  of  refer- 
ex^c  ideals  specifically  with  the  costs,  and  the  same  can 
th.  ^  .Mf^efore  be  left  to  the  determination  of  the  taxing  officer. 

—  The  learned  Judge  had  no  power  to  allow,  or  direct 
th^  taxing  officer  to  tax  to  the  defendants*  solicitor  and 

clm^^TKit  costs  of  any  nature,  or  under  any  circumstances, 
mzm^^J^  the  defendant  is  not  entitled  to  have  taxed  to  him  any 
of    ^Ikrmis  solicitor  and  client  costs. 

^  appeared  that  Quinn  was  a  tavern-keeper  at  St. 
(^mm   M  limiiiiii,  and  in  November,  1881,  sold  out  his  business 
^ft>Tie  defendants,  taking  from  them  the  agreement  set  out  in 
tl^TM.  judgment.    Quinn  then  brought  an  action  against  the 

d*^^ -fondants  to  recover  moneys  paid  by  him  for  debts  alleged 
t^^=^       T)e  due  in  connection  with  the  liquor  business.    At  the 
t.TK — m        a  verdict  was  taken  for  Quinn,  the  plaintiff,  for  $270, 
»^mj:m1i>ject  to  a  reference  by  consent  to  E.  J.  Senkler,  County 
J'  ^•J.olge  of  the  county  of  Lincoln.    By  the  submission  the 
»-^3Bc-Tz>itrator  was  empowered  "  to  certify,  amend  pleadings 
^^:mul€jI  proceedings,  and  otherwise  as  a  Judge  at  Nisi  Prius^ 
the  costs  of  the  action,  and  of  the  reference,  arbitration, 
^^"■^^i  Inward  shall  abide  the  result  of  the  award."  Quinn  died 
tr-^^^nd ing  the  reference,  which  was  continued  by  the  present 
t^^«t,ix^^iffg^        ^ere  his  executors.    During  the  reference  a 
^^^-^'Qcx  was  made  for  a  sum  of  $41.37,  alleged  to  be  due  for 
in  respect  of  the  business,  and  the  executors  asked 
—  to  add  that  sum  to  the  amount  claimed  in  the  action, 
'♦he  arbitrator  refused  to  allow  any  amendment  to  be 
The  arbitrator  awarded  $29.70,  in  favour  of  the 
tiffs,  and  that  the  judgment  for  the  plaintiffs  do  stand 
"fclat  sum.    The  award  then  proceeded  :  "  And  I  further 
certify,  and  direct  that  the  said  executors  shall 
T^^^^^  recover  Division  Court  costs,  and  the  dbfendauts  shall 
Entitled  to  tax  their  costs  as  between  solicitor  and 
^  *^x^t,  and  so  much  thereof  as  exceeds  the  taxable  costs  of 
_^^^Hce  which  would  have  been  incurred  in  the  Division 
^^^"^xl  shall  on  entering  judgment  be  set  oflF  and  allowed 
^  ^lie  taxing  officer  against  the  said  executors'  Division 
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Court  costs,  and  the  amoont  of  said  judgment ;  and  if  the 
amounts  of  costs  so  set  oil  exceeds  the  amount  of  the  said 
executors'  judgment  and  taxed  costs,  the  defendants  shall 
be  entitled  to  execution  for  the  excess  against  the  said 
ex*fCutors." 

On  November  6,  1883,  McClive  supported  his  motion,  ^ 
and  referred  to  the  Assessment  Act  R  S.  O.  ch.  180 
O.  J.  Act,  Rule  428  ;  Garnett  v.  Bradley,  3  App.  Cas.  H.  L._^ 
944;  Rusaell  on  Awards,  6th  ed.,  388, 392;  Ex  parte  Mercers^^ 
Co,,  10  Gh.  D.  481 ;  Ex  pai-te  Hoapital  of  St.  Catherines 
17  Ch.  D.  378. 

AylemvortJi  shewed  cause,  and  referred  to  R  S.  U.  eh^ziT^ 
180,  sec.  44 ;  Municipal  Act,  R  S.  O.  ch.  174,  sec.  317 
FcrdY.  ProudfooU  9  Gr.  478;  Bell  v.  McLean,  18  C. 
416 ;  C.  L.  P.  Act,  R  S.  O.  ch.  50,  sec.  347,  sub-sea  3 
Calden  v.  GUbei-t,  9  U.  G.  L.  J.  213 ;  Elmore  v.  Colman 
4  O.  S.  321  ;  Morse  v.  Teetzel,  1  P.  R  375  ;  Cumberland  ^ 
Ridaut,  3  P.  R  14 ;  O.  J.  Act,  Rule  246. 

October  9th,  1883.    Wilson,  G.  J.— The  testator  did  nor 
bring  his  action  for  the  taxes  of  ^1.37.    He  did  not  clai 
them  until  the  matter  was  before  the  arbitrator,  when  th 
executors  asked  leave  to  add  that  sum  to  the  demand,  bu 
the  arbitrator  refused  to  allow  them  to  do  so. 

The  claim  to  the  taxes  is  made  upon  the  agreement 
between  the  testator  and  defendant  of  the  4th  November, 
1881.  The  testator  by  that  agreement  sold  to  the  defen- 
dant his  business,  which  he  had  carried  on  at  St.  Gatharines, 
by  which  agreement  it  was  recited  that  the  defendants  were 
''to  pay  ofi,  satisfy  and  discharge  all  the  liabilities  now  due 
and  owing, or  hereafter  to  become  due  and  owing,incurred  by 
the  said  party  of  the  first  part  in  the  said  business,  either 
in  his  own  name,  or  in  the  name  of  Stinson  and  Quinn."  The 
defendants  then  covenanted  in  nearly  similar  language  aa 
the  recital  to  pay,  satisfy,  and  discharge  all  the  debta^ 
dues,  and  liabilities,  whether  due  or  accruing  contracted  by 
the  party  of  the  first  part  in  connection  with  the  liquor 
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ft>xxsine88  carried  on  by  him  under  the  name  of  Stinson  and 
inn,  whether  such  debts  are  contracted  in  the  name  of 
|)arty  of  the  first  part  alone  or  in  the  name  of  Stinson 
&:Km<i  Quinn,  or  otherwise  howsoever." 

"X^lie  asae&sment  for  the  year  1882  was  made  before  the 
'*'til^  of  November,  1881,  the  date  of  the  agreement  The 
was  not  struck  until  8th  May,  1882,  and  the  amount 
of  ^lie  taxes  for  that  year  were  only  then  ascertained  and 

'X7lie  plaintiff  as  the  executors  of  Quinn  contend  that  the 
'^ixKfe.^  the  assessment  was  made  was  the  time  when  a  debt 
'^ocs-r-ued  against  the  testator,  who  was  the  party  assessed,. 

Respect  of  the  goods  which  were  sold  to  the  defendants. 
'A'lx^  defendants  deny  the  assessment  created  a  debt,  and 
"^^y^  no  debt  arose  in  respect  of  the  assessment  until  the 
X  1882,  and  not  until  the  rate  was  struck  in  May  of 
^^•^t;  year,  and  that  the  claim  for  taxes  is  not  one  covered 
the  agreement,  and  the  arbitrator  decided  the  point 
itly  in  favour  of  the  defendants. 
Worcester's  Dictionary  Asaeasmentis  said  to  be:  "The 
assessed  or  levied  as  a  due  share,  a  tax,  a  charge,  or 
Assessor,  "  One  who  assesses  persons  or  property  for 
ution and  Assess,  "  To  charge  with  any  certain  sum,  as^ 
l.ue  share, '  to  tax,' '  to  rate,'  as  '  to  assess  a  tax.' " 
*•  A.  tax  or  rate  is  (said  to  be'i  a  general  rule  or  rate  by 
ii^ich  a  certain  sum  is  raised"  upon  a  given  number  of 
^  :Kr8ons.    The  assessment  is  the  application  of  that  rule  to 
^  individual.     *     *    It  is  also  said,  "  The  assessment  ia* 
^  valuation  of  the  property  which  determines  the  sum  to 
paid  by  each  individual." 
'^Ihe  Assessment  Act,  K  S.  O.  ch.  180,  speaks  of  thu 
^tey^csfted  value  of  property ;  the  occupant  shall  be  assessed  ; 
P^^perty  liable  to  assessment,  &c, 

T^tke  assessment  roll  is  to  contain  the  names  of  all  taxable 
?craoii8  resident  in  the  municipality  who  have  taxable 
J^Of>erty  therein ;  the  description  and  extent  or  amount 
.        ^/>*^perty  assessed  against  each ;  value  of  property  ;  total 
'       ^Alixe  of  property. 
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The  Act  generally  speaks  of  the  land,  personal  property, 
and  income  "  being  assessed/'  and  where  and  against  whom 
it  shall  be  assessed.  Land  may  be  assessed  against  both 
the  owner  and  the  occupant,  and  the  taxes  may  be  recovered 
from  either.  Sec.  20,  mentions  fanners'  sons  being  entitled 
to  be  "  entered,  rated,  and  assessed"  on  the  assessment  rolL 
The  assessor  should  give  notice  to  every  person  assessed 
"of  the  sum  at  which  the  property  has  been  assessed:" 
sec.  41. 

By  section  44,  the  assessment  may  be  made  between  the 
first  of  July  and  the  last  of  September,  subject  to  revision ; 
and  it  shall  be  finally  closed  by  the  31st  of  December,  "and 
the  assessment  so  made  and  completed  may  be  adopted  by 
the  council  of  the  following  year  as  the  assessment  on  which 
the  rate  of  taxation  for  said  following  year  shall  be  levied." 

Persons  may  appeal  if  wrongfully  inserted  on  or  omitted 
from  the  roll,  or  if  undercharged  or  overcharged  by  the 
assessor  on  the  roll.  The  roll  as  finally  passed  is  to  be 
binding  on  all  parties  concerned  :  sees.  56,  57. 

By  the  Municipal  Act,  R.  S.  O.  ch.  174,  the  whole  rat- 
able property  of  the  municipality  according  to  the  last 
revised  assessment  roll,"  is  to  be  liable  for  the  sum  required 
to  be  raised  ;  and  by  sec.  340,  the  council  is  to  *'  assess  and 
levy  on  the  whole  ratable  propertj*^  within  the  munici- 
pality, a  sufficient  sum"  to  pay  all  the  debts  of  the  year.  The 
rate  is  to  be  calculated  at  so  much  on  the  dollar  upon  the 
actual  value  of  all  the  property  liable  to  assessment ;  and 
by  section  347,  the  taxes  or  lates  imposed  or  levied  for  any 
year  shall  be  considered  to  have  been  imposed,  and  to  be 
due  on  and  from  the  first  of  January  of  the  then  current 
year,  and  end  with  the  31st  day  of  December  thereof, 
unless  otherwise  expressly  provided  for. 

Looking  at  these  enactn^ents  it  appears  to  be  clear  that 
the  object  of  the  assessment  roll  is  to  describe  the  persons 
and  property  liable  to  taxation  for  the  purpose  of  being 
taxed  according  to  the  value  at  which  such  property  is 
assessed,  and  for  that  purpose  the  assessment  so  made  is 
binding  upon  all  persons  concerned  if  not  appealed  from. 
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•&s:i^<l  if  appealed  it  is  binding  upon  them  as  the  amount  at 
'^^iich  it  is  finally  settled. 

The  assessment  becomes  binding,  in  my  opinion,  at  and 
^*        the  time  the  assessor  gives  notice  of  the  assessment 
has  made  to  the  respective  parties,  and  for  the  amount 
hxs  valuation,  or  for  such  lesser  sum  as  may  upon  appeal 
fixed  against  the  person  or  property  ;  and  the  person 
*^«^a8ed  becomes  chargeable  for  any  sums  ordered  to  be 
^^^^^  :  R  S.  O.  ch.  180,  sec.  88.  And  by  section  93,  in  case 
<3.efault  in  payment,  the  defaulter  may  be  distrained 
^I^^oxa;  or,  if  they  cannot  be  otherwise  collected,  they  may  be 
^^^^o^ered  as  a  debt  due  to  the  municipality  :  sec.  100  ;  and 
^^^^^^8  due  upon  land  shall  be  a  special  lien  upon  the  land: 
105. 

Irhe  claim  for  taxes  in  respect  of  an  assessment  is  enforce- 
^  after  the  lapse  of  fourteen  days  from  the  demand  made 
^^3^   "the  collector  for  payment.    There  is  no  debt  properly 
^^^^  or  incurred  until  the  rate  on  the  dollar  is  imposed,  for 
^"^^'fcil  then  the  amount  to  be  paid  is  not  known,  although 
^  person  and  the  property  assessed  are  charged  from  the 
^^^VKM^  of  notice  of  the  assessment  for  such  sum  as  may  after- 
gfc  a  ds  be  rated  against  or  imposed  upon  the  value  ofb  he 
I>»-operty  so  assessed . 

nThe  testator  was  rightly  assessed  for  the  property  in 
<^^«:s.e^on.    If  he  sold  the  property  before  the  time  for 
i^;^>T>«aI  had  passed,  he  should  have  applied  to  have  had  the 
mm  inr  of  the  purchaser  inserted  instead  of  his  own,  or  he 
s.^S=»aii/d  have  provided  expressly  in  his  contract  of  sale  that 
t^S^^piirchaser  should  pay  or  should  indemnify  against  such 
'nent  or  taxation, 
did  not  adopt  either  of  these  coursea 
question  then  is,  do  the  words  of  the  agreement,  of 
^^^6^X  or  covenant,  include  such  taxes  ? 
''^^  assessment  was  a  liability  thereafter  to  become  due 
c^-^ring,  incurred  by  the  testator  in  the  said  business. 
•  also  a  claim  covered  by  the  word  dues,  accruing  due, 
^xii  i-ti       uQ^j  contracted  by  the  testator,  although  it  may 
l)een  in  connection  with  the  liquor  business,  and  it 
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was  not  a  debt  within  the  terms  whether  8uch  debts  are 
contracted  in  the  name  of  the  party  of  the  first  part  alone» 
or  in  the  name  of  Stinson  and  Quinn,  or  otherwise  howso- 
ever." 

Reading  the  recital  and  covenant  together  I  am  of 
opinion  the  different  expressions  liabilities,  debts,  dues,  and 
liabilities,  and  the  other  terms  connected  with  these  words, 
shew  that  it  was  debts  alone  which  were  provided  for,  and 
debts  contracted  in  connection  with  the  liquor  business 
which  the  testator  had  carried  on,  and  so  the  claim  was  not- 
one  which  could  have  been  allowed  if  it  had  been  sued  for, 
and  the  arbitrator  was  quite  right  in  not  allowing  an 
amendment  to  permit  the  amount  of  taxes  to  be  claimed. 

Then  as  to  the  question  of  costs.  The  order  of  reference 
made  at  the  assizes  provided  a  verdict  should  be  taken  for 
the  plaintiff  for  S270,  subject  to  the  award  to  be  made. 

The  arbitrator  was  empowered  "  to  certify,  amend  plead- 
ing and  proceedings,  and  otherwise  as  a  Judge  at  nisi  priusy^ 
and  the  costs  of  the  action,  and  of  the  reference,  arbitration, 
and  award  shall  abide  the  result  of  the  award" 

The  arbitrator  awarded  $29.70,  in  favour  of  the  plain- 
tiffs, and  that  the  judgment  for  the  plaintiffs  do  stand  for 
that  sum.  The  award  then  proceeded;  **And  I  further 
award,  certify,  and  direct  that  the  said  executors  shall  only 
recover  Division  Court  costs,  and  the  defendants  shall  be 
entitled  to  tax  their  costs  as  between  solicitor  and  client^ 
and  so  much  thereof  as  exceeds  the  taxable  costs  of  defence 
which  would  have  been  incurred  in  the  Division  Court 
shall  on  entering  judgment  be  set  off  and  allowed  by  the 
taxing  officer  against  the  said  executors*  Division  Court 
costs  and  the  amount  of  said  judgment;  and  if  the  amount 
of  costs  so  set  off  exceeds  the  amount  of  the  said  executors" 
judgment  and  taxed  costs,  the  defendants  shall  be  entitled 
to  execution  for  the  excess  against  the  said  executors." 

The  plaintifis'  counsel  contend  the  arbitrator  had  nothings 
to  do  with  the  costs,  as  the  parties  had  by  their  consent 
order  of  reference  agi-eed  how  they  should  be  dealt  with 
by  making  them  abide  the  result  of  the  award. 
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TThe  arbitrator  by  the  terms  of  the  submission  had  no 
I>o^^^er  over  any  of  the  costs  in  this  litigation.    The  power 
ho  tiad  of  certifying  as  a  Judge  at  nisi  prius  did  not  confer 
^I>oii  him  by  implication  the  power  to  award,  or  direct,  or 
^^rtify  as  to  the  costs  against  the  express  agreement  of  the 
Parties.    The  like  power  as  to  certifying  was  given,  but  no 
one  contended  the  arbitrator  thereby  acquired  power  over 
tilfce  costs  against  the  plain  provision  of  the  submission  that 
^-^^    costs  of  the  cause  were  to  abide  the  result  of  the 
^"^^^d,  or  the  result  of  the  reference,  as  was  there  expressed, 
^^hict  was  held  to  mean  the  reference  so  far  as  it  related 
tihe  action  :  Stevens  v.  Chapman,  L.  R.  6  Ex.  2  J  3.  The 
tif y ing  cannot  be  extended  to  a  matter  excluded  by 
'^■'K'^ement  from  the  jurisdiction  of  the  arbitrator. 

I  must  therefore  make  absohite  that  part  of  the  motion 
^^liich  applies  to  setting  aside  the  award,  by  setting  aside 
portion  of  the  award  in  and  by  which  the  arbitrator 
assumed  to  dispose  of  and  to  deal  with  the  matter  of 


^     I  xnust  leave  it  to  the  taxing  officer  to  tax  the  cost«  as 
io  his  discretion  may  think  fit,  a  most  perplexing  duty, 
I  have  myself  no  positive  opinion  at  present  how  I 
■^Hoi^ld  tax  them  if  I  were  required  to  decide  the  point,  and 
party  complaining  of  the  taxation  can  review  the  tax- 
if  he  desire  to  do  so. 
^     iTlie  plaintifl&  having  failed  as  to  tho  taxes  should  pay 
^^^t  portion  of  the  costs  of  the  motion ;  and  having 
^^^^Oeeded  as  to  the  costs  would  be  entitled  to  receive  the 
of  that  portion  of  the  motion.    The  one  sum  would 
balance  the  other.     It  will  be  more  economical 
convenient  to  the  parties  then  to  give  no  costs  of  the 

Jvdgment  accordingly. 


^^^^*don  to  either  party. 
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[COMMON  PLEAS  DIVISION.] 

Regina  V.  Flint. 

Keeping  house  of  tU  farM—Evidence—^Q  and  33  Vie.  ch.  82,  D.—SUUuiorY 
offence^  or  at  common  law. 

On  au  application  to  the  Dirisional  Court  to  quash  a  oonvietion  made  bj 
the  PoUce  Magistrate,  of  the  city  of  Toronto,  against  the  defendant  for 
keeping  a  house  of  ill-fame,  there  being  evidence,  as  set  out  below,  open 
which  the  Magistrate  could  convict,  the  Court  refused  to  interfere. 

In  the  conviction  the  offence  was  stated  to  be  against  the  statute  in  such 
case  made  and  provided. 

Held,  that  if  not  constituted  an  offence  under  32  &  33  Vic.  ch.  32,  D., 
the  reference  to  the  statute  might  be  treated  as  surplusage,  and  the 
conviction  sustained  under  the  common  law  ;  but  that  the  reference  to 
the  statute  might  be  supported,  because  the  17th  section  imposes  » 
punishment  in  some  respects  different  from  the  common  law. 

During  Michaelmas  Sittings  of  the  Divisional  Court  of 
the  Common  Pleas  Divisioni  Bigelow,  on  reading  the  writs 
of  habeas  corpus  and  ceHimuri  in  this  cause,  the  informa- 
tion, conviction,  and  evidence,  and  the  papers  returned  with 
the  writs,  obtained  an  order  nisi  to  quash  a  conviction 
made  by  the  Police  Magistrate,  of  the  city  of  Toronto. 

The  prisoner  was  convicted  for  keeping  a  house  of  ill- 
fame  against  the  form  of  the  statute  in  such  case  made  and 
provided. 

The  evidence  so  far  as  material,  is  set  out  in  the  judg- 
ment. 

During  Michaelmas  Sittings,  November  20,  1883,  the 
case  was  argued. 

BigeloWf  for  the  prisoner,  supported  the  motion.  The  con- 
viction is  against  the  form  of  the  statute  in  such  case  made 
and  provided.  The  Act  32  &  33  Vic.  ch.  32,  is  the  only 
one  which  refers  to  houses  of  ill-fame.  Sec.  2,  sub-sec  6,. 
provides  that  when  any  person  is  charged  before  a  compe- 
tent magistrate  with  keeping  or  being  an  inmate  or 
habitual  frequenter  of  any  disorderly  house,  house  of  ill- 
fame,  or  bawdy  house,  the  magistrate  may,  subject  to  pro- 
vision hereinafter  made,  hear  and  determine  tie  charge  in  ^ 
a  summary  way ;  and  section  15  merely  provides  for  tii^s 
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jurisdiction  of  the  Police  Magistrate  in  cities,  without  the 
<x>nfient  of  the  prisoner  to  be  tried  summarily.  This  Act 
^  merely  one  of  procedure,  and  does  not  create  any  otfence. 
I^^re  is,  therefore,  nothing  upon  which  to  sustain  the 
<5on  viction.  [Wilson,  C.  J. — Is  not  this  an  offence  at  com- 
^*^on  law  ?]    There  may  be  an  offence  of  this  kind  and 
^^^^viction  at  common  law,  but  the  evidence  must  shew 
^^^t;  A  public  nuisance  was  created  thereby,  and  there  is 
'^lach  evidence  here.    In  any  event  there  is  no  evidence 
justify  the  conviction.    The  evidence  does  not  shew 
^^^^^i**  tx>  be  a  house  of  ill-fame.    It  is  only  evidence  of  pre- 
^^^^"^ttxption  or  suspicion.    He  referred  to  Bishop's  Criminal 
*  ■•^'W-,  6th  ed.,  vol.  L,  1086,  1088  ;  and  Belasco  v.  Hannaut^ 
J.  Mag.  Cas.  225,  227. 
canton,  for  the  Crown.    There  can  be  no  appeal  here  on 
evidence,  as  the  magistrate's  discretion  is  conclusive  as 
tilie  degree  and  sufficiency  of  the  evidence,  and  the 
^^^^''^^it  due  to  the  witnesses:  Paley  on  Convictions,  6th 
132.    There  was  sufficient  evidence  here  upon  which 
Magistrate  could  convict.    The  statute  clearly  creates 
-T^^  offence,  and  is  not  merely  one  of  procedure,  and  it  has 
t:^  so  held  by  Armour,  J.,  in  Regina  v.  Clark^  2  0.  R.  523. 

^  ^^^ovember  24, 1883.    Wilson,  C.  J.— The  prisoner  was 
^^^^^^^ged  with  keeping  a  house  of  ill-fame  between  21st 
and  the  22nd  of  September,  1883,  at  No.  260  Adelaide 
^^^et,  in  the  city  of  Toronto. 
"^1^6  case  was  before  the  Police  Magistrate. 
I ,   *^^t!^e  evidence  of  Henry  Raebum  was,  that  the  defendant 
y^^^^  at  the  house  mentioned,  and  kept  a  house  reputed  to 

^f  ill-fame  or  assignation  house. 
. .  '^^errard  Stewart  spoke  of  matters  which  related  to  a 
^5^^«  prior  to  the  27th  of  May,  and  so  not  within  the  terms 
^^he  complaint 


^    ^^^njamin  Pryce's  evidence  also  related  to  matters  which 
<lepo8ed  to  as  having  happened  before  the  time  laid  in 
ii^ormation. 

^[Sdward  Vaughan  is  the  only  witness  who  spoke  of  mat- 
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ters  within  the  time  limited  by  the  information.  He 
said  :  "  The  house  is  reputed  to  be  a  house  of  ill-fame.  I 
have  seen  men  going  in  and  out  at  all  hours  of  the  night 
till  4  a.m.  I  have  seen  women  coming  to  the  door  to  shew 
men  out.  I  may  have  seen  defendant.  I  am  on  the  beat  at 
the  present  time,  and  was  od  it  from  the  9th  of  July  till 
the  19th  of  August,  and  from  the  3rd  till  the  15th  of  Sep- 
tember." 

That  is  evidence  of  the  truth  of  the  charge  which  was 
made  against  the  defendant,  upon  which  the  Magistrate 
might  convict. 

In  Regina  v.  Howarth,  33  U.  C.  R  537,  at  p.  546,  et  aej , 
the  cases  are  referred  to  shewing  the  way  the  Court  on 
certiorari  will  deal  with  evidence  given  before  the 
Magistrate. 

The  application  fails  therefore,  for  instead  of  there  being 
no  evidence  against  the  defendant,  there  was  evidence 
upon  which  he  might  rightly  convict. 

It  was  argued  that  the  conviction  was  not  sustainable 
because  the  keeping  of  a  house  of  ill-fame  is  alleged  to 
have  been  "  against  the  form  of  the  statute  in  such  case 
made  and  provided,"  and  there  was  no  statute  which 
applied  to  such  an  offence. 

If  the  32  &;  33  Vic.  ch  32,  D.  constitutes  the  keeping  of  a 
house  of  ill-fame  a  statutable  offence,  the  reference  to  the 
statute  is  right ;  if  it  do  not,  the  reference  to  the  statute 
may  be  rejected  as  surplusage :  1  Chitty's  Criminal  Law, 
2nd  ed.,  290.  The  reference  to  the  statute  may  be  sup- 
ported, although  it  does  not  make  this  a  statutable  offence, 
because  the  17th  section  imposes  a  punishment  in  some 
respects  different  from  that  of  the  Common  Law. 

I  do  not  think  it  necessary  to  decide  whether  the  offence 
is  made  an  offence  by  that  Act  or  not  The  language 
does  not  seem  to  be  what  we  should  expect  to  find 
used  if  the  Act  constituted  it  a  statutable  offence.  The 
language  seems  rather  to  be  that  such  offence,  and  the 
other  specified  offences  therein  mentioned,  shall  be  within 
the  jurisdiction  of  the  Police  Magistrate,  and  shall  be 
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and  disposed  of  by  him  in  the  manner  therein 
ribed. 

e  conviction  must  be  affirmed,  and  the  motion  dis- 
,  and  the  prisoner  remanded  to  the  custody  from 
Ich  she  was  brought 


}alt,  J.y  concurred,  (a) 


Conviction  affirmed. 


[COMMON  PLEAS  DIVISION.] 

CORPOBATION  OF  THE  ToWN  OF  WeLLAND  V.  BbOWN. 

^t*imeipal  cmd  surety— CoUeetor'B  roll — Certificate — Entries  on  roll— 
Evidence — Commission^  allowance  of. 

AO  action  against  snreties  for  a  town  collector  for  his  defanlt  in  paying 
«Ter  the  ran  collected  by  him. 
~ '  (1)  not  necessary  that  the  roll  should  be  certified,  but  sufficient  that 
it  was  signed  by  the  town  clerk;  (2)  that  entries  made  by  the  collector 
on  his  roll  in  the  discharge  of  the  duties  of  his  office  of  taxes  paid  to 
him  were  CTidence  against  the  sureties. 

B  jary,  withont  any  evidence  to  justify  such  finding,  allowed  the  col- 
Ifi^r  a  commission  of  three  and  a  halt  per  cent,  on  the  taxes  collected 
_  him. 

^Slt  that  this  amount  could  not  be  allowed,  and  that  the  amount  against 
^  soreties  must  be  increased  by  this  amount,  less  a  sum  of  $75,  which 
^pemredy  by  a  by-law  put  in  by  leave  on  the  motion,  to  be  the  proper 
'^QioaDt  of  remuneration  to  the  collector,  on  defendants'  pleading  a 
plea  which  would  justify  plaintiflb'  in  making  such  deduction. 

_        X^ms  was  an  action  tried  before  Morrison,  J.  A.,  and  a 
at  Welland,  at  the  Fall  Assizes  of  1883. 
"^tTie  action  was  by  the  town  of  Welland  against  the 
^.J^**^ties  of  the  collector,  one  Shea.    The  amount  of  the 
/^5^3n  was  S650,  for  taxes  alleged  to  have  been  received  by 
^^^^  collector  for  1882,  and  not  accounted  for  or  paid  over 
"%ihe  plaintiffs. 
*^X?he  defendants  by  their  pleadings  admitted  the  appoint- 
^^^^^l  of  Shea  as  collector  for  1882,  but  denied  that  he 
collector  for  any  longer  period. 

z)  Arinwd  before  Wilson,  C.  J.,  and  Galt,  J.,  Osler,  J.,  having 
led  to  be  a  member  of  the  Court  on  his  appointment  as  a  Judge  of 
Court  of  Appeal. 

28 — ^VOL.  IV  O.R. 
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They  alleged  that  Shea  never  took  the  declaration  of 
office ;  nor  was  a  duly  certified  collector's  roll  furnished  to 
him  :  that  the  bond  was  not  authorized  or  required  by  by- 
law or  resolution,  nor  received  or  accepted  by  the  plaintiffs, 
and  payment  by  Shea  of  all  taxes  collected  during  1882. 

The  bond  on  which  the  action  was  brought  was  dated 
14th  November,  1882,  and  made  by  Shea,  the  collector,  and 
the  defendants  as  sureties;  and  the  condition  was,  that  the 
collector  should  truly  and  faithfully  perform  the  duties 
pertaining  to  his  office  as  collector,  and  faithfully  pay  over 
to  the  treasurer  of  the  plaintiffs  all  moneys  coming  into  his 
hands  by  virtue  of  his  said  office,  according  to  the  law  rela- 
ting thereto,  and  the  regulations  and  requirements  of  the 
plaintiffs. 

It  appeared  in  evidence  that  a  collector's  roll,  signed  by 
the  clerk,  but  not  otherwise  certified,  was  delivered  to  the 
collector  prior  to  the  making  of  the  bond :  that  the  time 
for  returning  the  roll  was  from  time  to  time  extended  until 
1st  of  A.prU,  1883:  (See  sees.  101,  102,  R.  S.  O.  ch.  180)  ; 
and  that  the  collector  received  large  sums  of  money  for 
taxes,  and  absconded  without  accounting  for  or  paying 
over  a  balance  of  from  $455  to  S583. 

The  evidence  as  to  the  receipt  of  the  moneys  by  the  col- 
lector was  (except  as  to  one  or  two  items)  the  entry  of  the 
various  amounts  by  the  collector  in  his  own  handwriting 
in  a  column  in  the  roll  prepared  for  the  purpose.  It  would 
seem  that  if  each  ratepayer  was  called  to  prove  his  indivi- 
dual payment,  about  seven  hundred  witnesses  would  have 
been  required. 

After  the  collector  absconded,  another  person  was  ap- 
pointed to  continue  the  levy  and  collection,  who  entered 
on  the  duties  and  returned  the  roll. 

The  jury,  in  reply  to  questions,  found :  (1).  That  the 
roll  was  signed  or  certified.  (2).  That  there  was  no  by- 
law approving  of  the  bond.  (3).  That  the  bond  was  ac- 
cepted by  the  town.  (4).  That  it  was  so  accepted  after 
the  15th  of  December.  (5).  That  the  default^  occurred 
after  the  15th  of  December.    (6).  That  the  collector  was 
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liUed  to  3^  per  cent  commission  on  collections ;  and  (7 
^t  the  amount  collected  and  not  paid  over  was  S455. 
^The  learned  Judge,  in  entering  the  judgment  on  the  find 
deducted  from  the  ^55  the  3^  per  cent,  commissio 
the  amount  collected,  making  the  amount  S50.70,  fo 
lich  he  directed  judgment  to  be  entered,  and  refused  t 
'^ify  for  costs. 

At  the  November  Sittings  of  this  Court,  Lcish,  Q.  C 
ed  an  order  nisi  to  set  aside  the  verdict  or  find 
g  and  judgment  for  S50.70,  and  to  enter  a  verdict  o 
iding  and  judgment  for  S^So,  or  for  such  other  amoun 
the  Court  might  think  proper,  with  costs  of  suit,  o 
ir  such  other  order  as  to  the  Court  might  seem  meet,  oi 
le  ground  that  the  plaintifi*s  were  entitled  to  a  verdic 
Old  judgment  for  $465,  upon  the  answers  given  by  th 
"-^ly  to  the  questions  put  to  them  by  the  Judge  ;  and  oi 
Hie  ground  that  the  defendants  were  not  entitled  to  reduc 
e  amount  of  the  default  under  the  bond  sued  on  as  foun< 
y  the  jury  by  any  sum  for  remuneration  for  the  service 
{  the  principal  in  the  bond,  there  having  been  no  plea  o 
efence  under  which  such  reduction  could  be  contender 
or. 

Since  the  trial  a  by-law  of  the  plaintifis  was  found 
m  which  it  appeared  that  the  collector  was  appointed  a 
Mklary  of  875. 

The  Court  received  evidence  of  this  by-law  fixing  th< 
^^alary  or  remuneration  at  $75,  the  plaintifis  ofiering  t 
^^leduct  such  sum  from  the  S455,  or  other  amount  to  whicl 
^6  judgment  might  be  increased,  if  the  defendants  wouU 
4unend  their  pleadings  so  as  to  claim  the  right  to  sucl 
aUowance. 

During  the  same  Sittings,  December  14,  1880,  Oder 
Q.C.,  shewed  cause.    There  was  no  properly  certified  rol 
banded  to  the  collector.   There  was  no  evidence  of  default 
The  entries  on  the  books  produced  at  the  trial  are  no 
evidence  as  against  the  sureties  of  the  receipt  of  the  taxei 
by  the  collector.   The  paj'ments  themselves  should  hav< 


220 


THE  ONTARIO  REPORTS,  1883- 


been  proved.  In  Victoria  Mutual  Ins.  Co.  v.  Davidson, 
3  0.  R.  378,  Burton,  J.  A.,  was  strongly  of  opinion  that 
during  the  lifetime  of  the  principal  the  entries  in  the  books 
cannot  be  evidence  against  the  sureties.  There  was  no 
by-law  proved  at  the  trial  appointing  the  collector,  and  the 
plaintiffs  cannot  prove  it  now,  as  the  other  side  seem  to 
desire,  nor  is  there  any  evidence  to  shew  that  the  collector 
took  the  oath  of  office.  There  is  also  no  evidence  to  shew 
that  the  amount  of  the  indemnity  was  ever  legally  fixed. 
There  is  no  by-law  or  resolution  accepting  the  bond  of 
indemnity.  The  jury  were  quite  justified  in  allowing  the 
3i  per  cent. 

Ldshy  Q.C.,  contra.  The  evidence  shews  that  the  roll  was 
signed  by  the  clerk,  and  this  is  all  that  is  required.  It  is 
not  necessary  that  it  should  be  certified.  There  was  also 
sufficient  evidence  of  the  appointment  of  the  collector ;  but 
even  if  the  collector  received  the  taxes  without  any  roll 
having  been  given  him,  and  without  having  taken  the  oath 
of  office,  this  would  not  constitute  any  defence  to  the 
sureties.  The  taking  the  oath  of  office  is  a  duty  cast  upon 
the  collector,  which  the  statute  imposes  a  penalty  for 
not  fulfilling,  and  the  corporation  is  not  bound  to  see  that 
the  collector  takes  the  oath:  Corporation  of  Whitby  v. 
Harrison,  18  U.  C.  R  603,  606 ;  Corporation  of  }^hitby 
V.  Flint,  9  C.  P.  449.  There  was  clear  evidence  of  default. 
This  was  a  book  kept  by  a  person  in  a  public  office,  and 
he  was  required  to  keep  it  by  virtue  of  the  statute,  and 
to  make  the  entries  therein  in  the  course  of  his  official 
duties.  The  entries  in  the  book  by  the  collector  in  his  own 
handwriting,  and  in  the  course  of  his  duty,  of  the  taxes 
being  paid,  are  sufficient  evidence,  as  against  the  sureties. 
This  has  been  expressly  decided  in  the  case  of  Middlejield  v. 
Gould,  10  C.  P.  9.  To  hold  otherwise  would  require  some 
700  witnesses  to  prove  the  various  payments.  The  evi- 
dence given  at  the  trial  clearly  establishes  that  the  bond  of 
indemnity  was  accepted  by  the  defendants,  and  the  jury 
have  so  found  :  Judd  v.  Bead,  6  C.  P.  362.  There  was  no 
evidence  to  justify  the  finding  of  the  jury  that  the  collector 
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entitled  to  i\  per  cent,  commission.    The  amount  was 
a.  J  2  o^ed  by  the  jury  on  the  suggestion  of  the  counsel  for 
tlr^  &    defendants  who  during  his  address  to  the  jury  pointed 
o«j        to  them  that  they  might  relieve  the  defendants  by 
&H.<z»^^ring  the  collector  a  commission;  and  the  commis- 
si ^=:^s:bl  of  3^  per  cent  was  allowed  because  it  was  thought 
^^would  be  sufficient  to  off-set  the  amount  claimed  The 
l>,^?^  — ]law  now  put  in  shews  that  the  remuneration  of  the 
<^<=>Xl^ctor  was  $75,  and  the  plaintiffs  are  quite  willing  to 
X^z^  w  that  to  be  set-off  on  the  defendants  putting  in  a  plea 
'^^^  X-m.  ich  would  justify  their  doing  so. 


IMDeoember  15, 1883.  Rose,  J. — There  was  no  question 
claim  made  at  the  trial  by  the  defendants  as  to 
"KSQunei-ation,  until  (as  we  were  informed  on  the 
■"^Tunent  of  the  order  nm)  during  the  address  of  the 
^^ed  counsel  for  the  defendants  at  the  close  of  the 
B,  when  he  pointed  out  to  the  jury  that  they  might 
'lieve  his  clients  by  allowing  a  commission.  It  is  also 
'Slgested  that  the  jury  only  failed  in  allowing  sufficient  to 
^^^set  the  whole  $455,  because  of  an  error  in  calculation 
V>  the  sum  3^  per  cent  would  amount  to.  The  jury 
^t^iti-ently  were  not  unfriendly  to  the  defendants,  and  made 
^^^^  ^lowanoes  they  felt  justified  in  doing,  and  we  may 
^^^^^^ive  their  verdict  as  to  the  amount  retained  by  the 
^  ^J^^tor  without  much  doubt  as  to  its  correctness.  Indeed, 
Osier,  in  his  argument,  did  not  suggest  that  so  much 
J  not  been  retained,  but  relied  solely  upon  the  want  of 

^'^l  evidence  to  prove  the  amount,  i 

Oaler,  in  shewing  cause,  confined  himself  to  three 
(1)  That  the  roll  should  have  been  certified.  (2) 
^  *^^t  the  entries  by  the  collector  on  the  roll  were  not  evi- 
^^^iC5e  as  against  the  sureties  of  receipt  of  the  taxes  by  him. 
That  the  plaintiffs  never  recognized  the  suretyship, 
-^i^  to  the  first  ground  taken  by  Mr.  Osier.    The  case 
€J<yrp<mitian  of  Whitby  v.  Harrison,  18  U.  C.  R.  603, 
decides  that  a  certificate  on  the  roll  is  not  necessary 
^  cheixffi  the  sureties.    There  as  here  the  roll  was  signed 
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only  by  the  clerk,  and  not  otherwise  certified  This 
objection  therefore  fails. 

As  to  the  second  ground,  Middlefidd  v.  Gould,  10  C.  P.  9 
decides?  that  entries  made  by  a  clerk  of  a  Division  Court 
in  the  course  of  his  business  in  books  kept  under  the 
provisions  of  an  Act  for]that  purpose,  were  evidence  against 
the  sureties  in  an  action  brought  to  recover  such  moneys. 

Mr. Justice  Richards,  in  givingjudgment,saysatp.l4:  "In 
the  case  before  us  the  entries  were  made  by  the  clerk  from 
day  to  day  in  the  discharge  of  the  duties  of  hi?  office,  and 
the  statute  under  which  he  was  appointed  requires  the 
making  of  such  entries.  On  general  pinndples,  therefore, 
I  am  of  the  opinion  that  entries  so  made  can  be  received 
in  evidence  against  the  defendants.  I  think  the  book  in 
which  these  entries  were  made  comes  fairly  within  the 
class  of  books  referred  to  by  Mr.  Taylor^  in  his  work  on 
Evidence  (2nd  ed.,  sec.  1429),  as  kept  by  persons  in  a 
public  office  in  which  they  are  required,  whether  by  statute 
or  by  the  Tiature  of  their  office,  to  write  down  particular 
transactions  occurring  in  the  course  of  their  public  duties 
and  under  their  personal  observation." 

Reference  to  the  section  cited  will  shew  further  obser- 
vations by  the  learned  author  to  the  same  effect.  We  ex- 
tract the  following  sentence  as  particularly  applicable  to 
this  case :  "  Moreover,  as  the  facts  stated  in  these  entries 
are  of  a  public  nature,  it  would  often  be  difficult  to  prove 
them  by  means  of  sworn  witnesses,"  referring  to  Starkie 
on  Evidence,  3rd  ed.,  vol.  i.,  p.  230. 

By  reference  to  the  Assessment  Act,  R  S.  0.  ch.  180,  sec 
100,  it  will  appear  that  a  true  copy  of  the  roll  certified  by 
the  clerk,  so  far  as  it  relates  to  taxes  payable  by  any  per- 
son, shall  be  primd  fdcie  evidence  of  the  debt  in  an  action 
to  recover  the  taxes  from  such  person.  It  is  clear,  there- 
fore, that  if  the  taxes  had  been  paid  the  roll  should  shew 
the  payment,  and  therefore  it  is  clearly  the  collector's 
duty  to  enter  the  payment  on  the  roll  opposite  each  entry, 
which  would  constitute  such  primd  facie  evidence. 

See  also  sec.  101,  requiring  the  collector  to  specify  "  in 
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IL      a^parate  column  on  his  roll  how  much  of  the  whole 
a.  nca  ount  paid  over  is  on  account  of  each  separate  rate."  The 
er:M.  t-'aries  of  these  payments  to  the  collector  are,  therefore, 
cM  <^  J^.  riy  made  by  him  "  in  the  discharge  of  the  duties^  of  his 
o#X^«:^  required  by  statute  or  by  the  nature  of  his  office." 
IK1:3U  our  opinion  the  second  ground  also  fails. 

ks  to  the  third  ground.    The  jury  have  found  that  the 
L-d  was  accepted  by  the  town,  and  the  evidence,  in  our 
.nmion,  amply  justifies  their  finding. 

i  to  the  remuneration  or  commission.    The  allpwance 
3}  per  cent,  commission  cannot  stand.    There  was  no 
L<dence  on  which  such  a  finding  could  be  had.  The 
ft'tf^ndants  offered  no  evidence  at  all.    The  suggestion  of 
►"^"■.usel  to  the  jury,  however  ingenious,  cannot  take  the 
of  evidence,  and  the  item  must  be  disallowed.  The 
'-•law  produced  on  the  motion  shews  the  proper  allow- 
-e  to  be  $75. 

'^he  defendants  should  amend  their  statement  of  defence 
to  distinctly  claim  the  allowance  of  the  $75.  On 
^^ir  doing  so  within  two  weeks  it  will  be  allowed. 
Tile  judgment  should  be  increased  to  $455,  less  the  $75, 
"^it,  S380,  if  the  statement  of  defence  be  amended  within 
two  weeks;  if  not,  then  to  $455  without  the  allowance, 
"^he  plaintiffs  should  have  their  costs  of  the  action,  in- 
^ding  the  costs  of  this  motion. 
_       *T*lie  order  nisi  will  be  made  absolute  to  increase  the 
^^^-^^gment  accordingly,  with  costs  as  above. 

Wilson,  C.  J.,  and  Galt,  J.,  concurred. 

Order  accordingly. 
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[common  pleas  division] 
In  Re  Bothwell  Election  Case. 

Contempt  of  Court-~-Neti>8paper  articles— In  pari  deUciu, 

On  an  application  on  behalf  of  the  respondent  H.  to  an  election  petitioii 
for  an  order  nisi  calling  on  the  defendant,  his  opponent  at  the  election, 
to  shew  cause  wh^  he  should  not  be  committed  for  contempt  of  court 
for  publishing  articles  in  his  newspaper,  reflecting  on  and  prejudging  the 
conduct  of  the  respondent  and  the  returning  officer  during  the  currency 
of  an  election  petition. 

Held,  on  the  materials  before  the  Court,  a  primd  facie,  case  of  contempt 
was  made  out ;  but  as  it  appeared  on  the  same  materials  that  the  re- 
spondent had  attended  and  spoken  at  a  meeting  held  for  the  purpose  of 
approyinff  of  the  conduct  of  the  returning  officer,  and  presenting  him 
with  a  g^d  watch  as  a  mark  of  such  public  approvid,  the  applicant  waa 
also  in  uult,  and  the  motion  was  refused. 

H.  T,  Beck,  on  behalf  of  the  respondent,  J.  J.  Hawkins, 
moved  for  an  order  calling  upon  the  Honorable  David 
Mills,  in  the  petition  in  the  cause  named,  to  shew 
cause  why  he  should  not  appear  before  this  Court  to 
answer  his  contempt  for  writing  and  publishing  certain 
articles  in  the  Lovdon  Advertiser y  a  daily  newspaper,  pub- 
lished in  the  city  of  London,  criticizing  and  commenting^ 
upon  the  matters  in  issue  and  the  proceedings  in  this 
matter,  or  why  he  should  not  stand  committed  for  such 
contempt ;  and  that  the  said  David  Mills  do  produce  before 
this  Court  the  fyles  of  the  said  newspaper,  and  do  attend 
before  this  Court  and  submit  to  be  examined  touching  the 
matters  in  issue  on  this  application.  He  referred  to  Tick- 
dome  V.  Mostyn,  L.  R.  7  Eq.  55,  n. 

November  19,  1883.  Wilson,  C.  J.— This  motion  was 
made  before  my  brother  Gait  and  myself.  We  stated  to 
the  counsel  making  the  application  that  however  blamable 
and  unwarranted  many  passages  of  the  articles  complained 
of  may  be,  it  might  not  be  any  disadvantage  to  the  com- 
plainant to  refrain  from  bringing  the  matter  formally 
before  the  Court. 

We  are  required,  however,  to  deal  with  the  matter  upon 
the  facts  which  have  been  laid  before  us. 
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"^^e  regret  that  such  expressions  should  have  been  used, 
Crm       —Tuming  for  the  present  Mr.  Mills  to  be  the  author  of 
e  J-M.  ^^m,)  as : — (1)  That  he  is  "  the  cheated,  but  not  the 
de-t^^ted  member  for  Bothwell."    (2)  That  "  Hawkins,  the 
J^JTZ^      P.  of  Jim  Stephens*'  (the  returning  officer,)  "  has  been 
-BrT^  ^seated,  &c."   (3)  That  Hawkins.  "  the  little  Bothwell 
tM        '^_:»rper.*'    (4)  **  The  conspirators,  who  returned  Hawkins.'' 
C^^^  ^     From  his"  (Stephens's)  "determination  to  betray  an  im- 
» "^rtant  public  trust  in  the  interests  of  his  party."    (G)  "  No 
\  knows  better  than  Mr.  Stephens  that  he  betrayed  his 
(7)  *•  Mr.  Hawkins  was  highly  pleased  to  find  the 
^^Kmpirators  who  had  egged  Stephens  on  to  return  him 
still  disposed  to  defend  him."    (8)  "  He,"  (Hawkins,) 
Dows  his  career  as  a  member  of  the  House  of  Commons 
U  terminate  with  the  judgment  of  the  Court  in  the 
>"*hwell  election  case."    (9)  "  Why,  Hawkins  holds  his 
by  the  grace  and  fraud  of  Jim  Stephens,  and  it  is  surely 
least  thing  that  those  who  have  profited  by  his  infamy 
»*>^ould  seek  to  gild  the  somewhat  discoloured  chai-acter 
^  Has  ever  since  been  carrying  around."    (10)  "  No  won- 
^^i*  that  J.  J.  Hawkins  waxed  eloquent  in  Jim's  praises,  for 
i%  M.  P.  by  grace  of  notorious  fraud,  not  by  the  votes  of 
community,  and  he  knows  it,"    (11)  '*  Pity  it  is  the 
had  not  some  of  our  contemporary's  desire  to  draw 
^   ^ail  over  the  Bothwell  outrage,  and  the  presentation 
.^f^   ^-etuming officer  Stephens,  &c."  (12)  "He,"  (Stephens,) 
J  paid  with  our  money,  and  sworn  to  discharge  with 

I^^rtiality  the  duties  of  returning  officer,  yet  we  find  him 
^  ^  Pwtizan  among  partizans,  glorying  apparently  in  his 
^^^e.**  (13)  "Ttie  local  conservative  admirers  of  Jim 
_  ^^^^phens,  the  notorious  Bothwell  returning  officer,  who 
.^^^^^ted  Mr.  Mills  out  of  his  seat,  have  prese  nted  him 
^  a  testimonial  in  the  shape  of  a  watch  and  an  address. 

•*  Well,  Mr.  Stephens  is  the  returning  officer  who  made 
_^        Hawkins  M.  P.  for  Bothwell,  notwithstanding  that  he 
the  smallest  number  of  votes  of  the  two  candidates 
Stephens  has  suffered  a  good  deal  lately  by  being 
^^ted  out  as  the  man  who  did  the  infamous  job,  and  feels 
29 — VOL.  IV  0.R. 
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a  little  sore  about  gaining  such  notoriety,    But  his  conser- 
vative friends  of  Both  well  have  supplied  a  balm ;  they 
have  presented  him  with  an  address  and  a  gold  watch. 
♦      ♦       Friend,  your  head-quarters  are  in  the  Both  well 
conservative  camp."  (15)  "  Returning  officer  Jim  Stephens, 
who  stole  the  constituency  of  Bothwell  from  the  electors 
and  presented  it  to  J.  J.  Hawkins,  was  dined  and  watched 
the  other  day.    *    ♦    •    J.  J.  Hawkins,  by  the  grace 
of  Jim  Stevens,  member  for  Bothwell,  &c    •    ♦    ♦  • 
Such  a  gloatin^  over  rascality  was  never  heard  of  in  ancient 
or  modem  history."    (16)  "  Is  the  gold  watch  not  a  reward 
for  Mr.  Stephens  illegally  returning  Mr.  Hawkins  as  a 
member  for  the  riding,  or  is  the  Hon.  D.  Mills,  who  had  a 
majority  of  votes  of  the  electors.    Then  for  the  address, 
it  fully  endorsed  the  bold  fraud  perpetrated  upon  the 
majority  of  the  electors  and  their  representative  Ifr.  Mills." 
(17)  "  The  Belleville  Intelligencer  is  one  of  the  oigans  of 
the  Tory  party  that  has  assiduously  laboured  to  uphold  the 
gross  outrage  that  has  been  committed  upon  the  rights  and 
liberties  of  the  people."    CIS)    We  are  glad  our  contem- 
porary appreciates  the  position  and  acknowledges  the  fraud 
perpetrated  upon  the  people  of  Bothwell.    It  will  only  be 
a  question  of  a  few  weeks  or  months  until  the  Courts  have 
plucked  the  borrowed  feathers  from  the  political  jackdaw, 
and  hold  hiui  and  the  fraternity  aiding  him,  up  to  public 
reproach.    Mr.  Hawkins  no  more  deserves  the  title  of  M. 
P.  while  justice  is  delayed,  than  a  thief  caught  in  the  act 
deserves  to  have  that  of  'honest  man'  attaching  to  his 
name  after  he  is  sentenced  by  the  jury."    (19)  "  Mr.  Mills 
was  elected  by  the  people  of  Bothwell,  but  Mr.  Hawkins 
was  elected  by  the  returning  officer."   (20)  "  The  Bothwell 
usurper. — There  is  still  another  delay  in  the  execution  of 
the  law  which  has  been  put  in  motion  against  the  member 
of  Parliament  elected  for  Bothwell  by  Jim  Stephens,  the 
Tory  returning  officer."    (21)  "  The  delaj^s  of  tiie  Judges 
in  fixing  a  time  for  trial  have  had  the  effect  of  retaining 
an  impostor  in  a  position  which  he  was  enabled  to  nsaip 
through  the  unlawful  action  of  a  partizan  returning  officer. 
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-I^^^o  graver  scandal  has  ever  existed  than  the  pitchforking 
O-^^  -Mr.  Hawkins  into  Parliament  in  defiance  of  the  votes  of 
fc^^iM.         majority  of  the  electors.*'    (22)  "  Be  this  as  it  may, 
i  't^lxe  newspapers  of  the  county  had  kept  silent  in  the 

s^-^t^er  of  Bothwell,  where  a  returning  officer  made  a 
^^^^:*^ated  candidate  a  member  of  Parliament,  they  would 
1^  been  false  to  their  constituents,  who  look  to  them  not 

to  applaud  the  right,  but  to  denounce  the  wrong." 
*TTFiese,  and  other  expressions  of  the  like  purport,  have 
^XB.  published  by  Mr.  Mills,  as  it  is  alleged,  in  the  news- 
;>a.f>«rs,  from  about  the  3rd  of  July  to  the  30th  of  October, 
^  It  is  quite  plain  that  such  language  applied  to  liti- 

S^^'fcicDn  in  a  pending  suit  in  any  of  the  Courts  of  the  country, 
^l^«i.rging  fi:tiud  and  grave  misconduct  against  the  parties, 
^'i'  c^:xiy  of  them,  and  asserting  that  one  of  the  parties  is  not 
^»^fci*led  to  the  subject  of  controversy,  and  that  the  other  is 
^^"ti-fcled  to  it,  and  that  the  Court  will  deprive  the  one  of 
light  and  claim  he  is  in  possession  of,  and  award  it  to 
the    ^ther  party,  has  a  tendency,  even  if  it  is  not  the  direct 
^^>J  ^^t  of  tie  writer  to  prejudice  the  party  assailed,  and  to 
^*^<i^Uce  him  to  be  treated  with  suspicion,  to  prevent  a  fair 
^^i^^l  being  had,  and  to  give  the  party  in  whose  favour  and 
for-    ^hose  benefit  all  these  articles  have  been  published,  an 
outage  and  degree  of  credit  and  consideration  he  may 
by  the  actual  evidence  be  at  all  entitled  to.    It  is  an 
t^rference  with  the  administration  of  justice ;  and  it  is 
^^^'K^cJuct  the  more  indefensible  because  these  acts  are  done 
^3^^      party  to  the  litigation,  for  and  in  whose  interest  the 
I^'^'l>3iction8  are  made.    It  is  a  matter  for  trial  whether  Mr. 
^^^5 Us  had  the  majority  of  votes,  and  whether  Mr.  Stephens, 
^^^^   returning  officer,  did  or  did  not  act  illegally  against 
Mills,  and  whether  Mr.  Hawkins  will  or  will  not  be 
^^prived  of  his  seat  as  a  member  of  Parliament,  and  more 
^specially  whether  the  returning  officer  acted  in  the  out- 
""^^-gpeoijs,  fraudulent,  rascally,  infamous,  cheating,  partizan, 
siViameful  manner — for  all  these  epithets  are  the  words  of 
Jdills — and  whether  he  betrayed  his  trust  and  was 
•  ^gged  on  by  conspirators  to  make  the  return  of  Mr. 
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Hawkins  as  member,  in  place  of  Mr.  Mills.  Yet  all  these 
matters  are  argued  upon  and  prejudged  by  Mr.  Mills 
adversely  to  his  opponent,  and  at  the  very  time  when  Mr. 
Mills  is  pressing,  as  he  says,  for  judicial  investigation. 

I  do  not  say  these  articles  will  have  the  least  effect  upon 
the  learned  J udge  who  will  be  assigned  to  try  this  cause. 
Indeed  I  am  sure  they  will  not.  But  the  question  is,  what 
is  the  tendency  of  such  articles  ?  and  I  say,  the  tendency 
is  to  interfere  with  a  fair  trial  and  equal  justice  to  both 
parties,  and  if  we  are  to  infer  the  object  of  these  publica- 
tions from  their  tendency  and  the  effect  they  are  calculated 
to  produce — ^and  it  is  only  reasonable  to  do  so,  for  a  party 
is  presumed  to  have  intended  to  do  that  which  is  the  nat- 
ural consequence  of  his  own  act — we  must  determine  the 
object  of  Mr.  Mills  was  to  obstruct,  as  far  as  he  could,  the 
due  administration  of  justice  in  this  election  trial. 

That  the  publications  will  have  a  mischievous  effect 
upon  those  who  are  more  directly  intended  to  be  influenced 
by  them,  and  who  may  be  readily  so  influenced — that  is^ 
upon  the  electors  of  the  constituency  and  the  witnesses  in 
the  cause — is  not  at  all  improbable  ;  but,  as  I  have  already 
said,  it  is  not  required  that  such  influence  should  be  shewn 
to  have  had  actual  effect,  it  is  sufficient  to  bring  the  party 
within  the  penalty  of  the  law  that  his  acts  have  the  ten- 
dency to  operate  injuriously  to  those  who  are  litigants,  by 
frustrating  the  due  operation  of  the  law,  and  defeating  the 
impartial  settlement  of  contested  rights.  That  Mr.  Mills 
has  unquestionably  done  upon  the  case  as  it  now  appears 
before  us ;  and  if  that  were  the  whole  case  we  should  be 
obliged  to  grant  the  order  nisi  and  require  Mr.  Mills  to  shew 
cause  why  he  should  not  be  proceeded  against  according  to 
the  terms  of  the  motion ;  that  he  has  so  acted  with  a  full 
knowledge  of  its  wrongfulness,  appears  in  the  article  in 
the  London  Advertiser ,  of  the  5th  of  October,  for  he  there 
says :  "  Apart  from  the  issues  involved  in  the  action  of  Mr. 
Stephens,  we  think  that  the  presentation  by  Mr.  Stephens's 
friends  is,  to  say  the  least  of  it,  in  very  bad  taste.  The 
Courts  have  yet  to  say  whether  Mr.  Stephens  is  guilty  or 
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ot  guilty  of  a  serious  offence,  and  to  thus  treat  the  accused 
a  contempt  for  the  administration  of  justice.  Believing 
we  do  that  any  attempt  by  whatever  party,  Conserva- 
ive  or  Reformer,  candididate,  returning  officer  or  voter,  to 
aterfere  in  the  slightest  degree  with  the  freedom  of  a 
pie's  choice  in  so  important  a  matter  as  an  election  to 
'arliament,  should  be  severely  punished,  we  cannot  help 
igretting  that  the  friends  of  Mr.  Stephens  should  have 
•mmitted  an  act  so  lacking  in  good  taste  and  decorum  as 
is  demonstration  to  one  who  has  yet  to  be  tried  for  one 
>f  the  greatest  moral  offences  known  to  the  law.  We 
,re  satisfied  that  the  more  thoughtful  class  of  men  of 
th  political  parties  will  agree  with  us  in  this  feeling." 
And  again,  in  the  London  Advertiser,  of  the  6th  of  Octo- 
r,  it  is  said  : — "  If  the  donors  of  this  present  had  the 
east  spark  of  honesty  they  would  have  waited  until  the 
^^lioarts  had  ji^ven  decision  as  to  the  legality  of  Mr. 
SStephens's  course.  If  in  his  favour,  there  would  be  some 
^^rounds  for  their  canonizing  him  as  a  political  saint, 
^■"^e  question  if  there  is  on  record  a  more  brazen  or  dis- 
^^^raceful  act  than  this." 

That  is  good  preaching.    Why  was  it  not  followed  ? 
There  is,  however,  something  further  to  be  considered 
rne  Court  may  call  upon  any  one,  in  the  sound  exercise  of 
^Sts  judicial  discretion,  to  answer  for  language  of  this  kind, 
3iowever  it  may  have  been  provoked,  and  although  no  one 
^Ise  could,  within  the  rule  governing  such  a  case,  be  heard 
a  complainant  for  relief.    That  power,  however,  the 
"Oourt  will  exercise  only  in  extreme  cases,  and  only  in  pro- 
"tection  of  its  own  essential  rights  and  dignity. 

In  the  present  case  the  Court  is  not,  in  our  opinion, 
obliged  to  exercise  that  power  for  or  on  its  own  behalf, 
and  of  its  own  motion. 

The  Court  is  desired  by  and  at  the  instance  and  on  the 
motion  of  Mr.  Hawkins  to  exert  its  powers  on  his  behalf, 
and  the  question  is,  whether  he  is  in  the  position  of  one 
who  has  a  claim  to  the  aid  of  the  Court  in  protection  of 


230 


THE  ONTARIO  REPORTS,  1883. 


The  Court  will  not  act  at  the  instance  of  one  who  has 
published  anything  of  the  like  nature  as  that  he  complains 
of,  or  who  has  done  or  participated  in  anything  of  the 
like  kind  which  shews  he  is  publicly  maintaining  hi» 
own  cause,  or  the  cause  of  any  one  identified  with  him,  in 
opposition  to  the  publications  or  conduct  of  the  party  he 
complains  of. 

Now  it  appears  in  the  documents  filed  by  the  complain- 
ant Mr.  Hawkins  the  sitting  member, that  about  two  months 
ago  a  public  meeting  was  held  in  the  village  of  Bothwell, 
within  the  constituency  Mr.  Hawkins  at  present  represents 
in  Parliament,  for  the  purpose  of  presenting  an  address 
to  Mr.  Stephens,  the  returning  officer  at  the  election  now 
the  subject  for  trial,  and  of  presenting  him  with  a  gold 
watch,  as  a  mark  of  public  approval  of  his  conduct  as 
such  returniug  officer,  and  that  an  address  to  that  effect, 
and  a  gold  watch  were  then  presented  to  and  accepted  by 
him,  and  that  amongst  those  present  was  Mr.  Hawkins,  the 
present  complainant,  who  also,  it  is  said,  spoke  in  favour 
of  Mr.  Stephens.  We  have  not  a  full  account  of  the  pro-^ 
ceedings  of  that  meeting — I  mean  a  copy  of  the  address^ 
and  a  statement  of  what  was  said  by  the  respective 
speakers  who  are  said  to  have  spoken  on  that  occasion. 
We  know  only  the  fact  of  there  having  been  such  a  meet- 
ing, and  that  certain  persons  addressed  the  meeting,  and 
what  the  general  object  of  the  meeting  was  from  the  men- 
tion of  it  in  many  of  the  articles  produced  as  published 
by  Mr.  Mills.  Now  that  was  an  improper  act,  publicly  to 
approve  of  the  conduct  of  the  returning  officer  whose 
conduct  is  under  judicial  enquiry  at  the  present  time. 

It  was,  in  effect,  just  the  like  conduct,  although  not  so 
culpable  in  degree,  which  Mr.  Hawkins  complained  of 
against  Mr.  Mills.  Upon  the  case,  then,  as  it  now  stands, 
we  do  not  think  Mr.  Hawkins  can  properly  call  upon  us 
to  exercise  our  powers  on  his  motion  and  for  his  benefit^ 
against  Mr.  Mills. 

If,  however,  the  full  account  of  what  was  said  and  done 
at  that  public  meeting,  if  presented  to  us,  will  relieve  Mr_ 
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-a.'W^ldns  from  the  position  we  think  he  occupies  as  a 
r-fcy  excluded  by  his  conduct  from  applying  to  put  in 
the  powers  of  this  Court  at  his  instance,  we  shall 
him  to  delay  his  motion  and  to  put  in  such  further 
&'t>erial ;  but  we  are  inclined  to  think  it  may  be  better  for 
IBawkins  to  consider  whether  after  this  intimation  it 
xlX   be  prudent  for  him  to  proceed  further,  whether  it  will 
.o^  \>e  better  for  him  to  take  nothing  by  his  motion. 

T.  Beck  mentioned  the  case  of  Tichbome  v.  Moatyn,  L. 
Eq.  56,  n.   I  add  Onslow's  andWhaUey's  Case,  L.  R.  9, 
».  219  which  was  the  case  of  speaking  and  conduct  at 
p-ablic  meeting. 

CjkJd^T,  3^  concurred,  (a) 

Motion  refused. 


)  Armd  before  Wn^v,  C.  J.,  and  Galt^FJ.,  Oslkr,  J.,  having 
^.^^  to  oe  a  member  of  the  Goart  on  his  appointment  as  Judge  of 
^^ourt  of  Appeal. 
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[COMMON  PLEAS  DIVISION.] 

Fargey  V.  The  Grand  Junction  Railway  Company. 

Railway  companies  —  Atnalgamatum  —  Em  forcing  decree  obt€uned  prior  to 
amalgamation. 

Part  of  the  consideratioD  for  the  right  of  waj  over  plaintiflTBland  was  that 
the  company,  the  Belleville  and  North  HLastings  Railway  Company^ 
should  constnict  a  cattle  pass  under  the  railway,  for  the  use  of  the 
plaintiff.  The  company  refused  to  construct  the  pass,  whereapoD  tbe 
plaintiff,  on  the  30th  April,  1880,  filed  a  bill  in  Chancery  against  them 
to  enforce  the  aji^reement,  to  which  the  company  on  the  13th 
September,  1880,  filed  an  answer,  and  on  the  IHth  November  a  decree 
was  obtained  by  consent  to  construct  it  on  certain  terms  specified 
therein.  In  March,  1879,  the  Acts,  42  Vic.  chs.  53  and  57,  O.,  were 
passed,  authorizing  the  Belleville  and  North  Hastings  Railway  Com- 
pany, and  the  defendants  to  enter  into  an  agreement  for  amalgamation 
subject  to  the  ratification  and  approval  of  a  majority  of  the  share- 
holdera  of  said  companies,  at  public  meetings  called  for  such  purpose. 
On  the  29th  June,  1880,  an  agreement  was  entered  into  for  tne  amal- 
gamation ot  the  two  companies  under  defendant's  name,  which  was  on 
the  same  day  ratified  and  approved  of  by  the  respective  shareholders. 
The  plaintiff  had  no  notice  or  knowledge  of  the  deed  of  amalga^ 
mation,  or  of  its  contents.  On  the  4th  March,  1881,  the  Act 
44  Vic.  ch.  64,  0.,  was  passed,  by  sec.  1,  of  which  the  said  deed  of 
amalgamation  was  declared  legal  and  valid,  and  that  the  two  companies 
should  be  amalgamated  and  united  under  the  defendants'  name  m  the 
terms  of  the  said  deed.  The  decree  not  having  been  carried  out,  the 
plaintiff  brought  this  action  against  the  defendants  to  enforce  it. 

heldf  that  there  was  no  complete  amalgamation  of  the  two  companies 
until  the  passing  of  44  Vic.  ch.  64,  O.,  so  that  the  Belleville  and  North 
Hastings  Railway  Company  had  not  ceased  to  exist  when  the  decree 
was  made,  which  was  therefore  legal  and  valid ;  and  that  the  plaintiff 
was  entitled  to  maintain  this  action  to  enforce  it  against  the  defendants. 

This  was  an  action  brought  to  enforce  the  performance 
of  an  agreement  which  the  plaintiff  alleges  the  Belleville 
and  North  Hastings  Railway  Company  entered  into  with 
him,  as  part  of  the  consideration  for  the  right  of  way  for 
the  railway  across  his  farm,  to  construct  a  cattle  pass 
from  one  part  of  his  farm  to  another. 

The  cause  was  tried  before  Senkler,  County  Judge  of  the 
county  of  Lincoln,  sitting  for  Wilson,  C.  J.,  at  the  Spring 
Assizes  of  1883. 

The  facts  are  fully  stated  in  the  judgment  of  the  learned 
Judge  at  the  trial. 
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^-I'he  following  is  the  judgment  of  the  learned  County 
»-"«rt  Judge : 

^Benkler,  Co.  J. — This  action  is  brought  to  enforce  the 
'  :Kformance  of  an  agreement  which  the  plaintiff  alleges 
Belleville  and  North  Hastings  Railway  Company 
^"ibered  into  with  him  (as  part  of  the  consideration  for  the 
rit  of  way  for  their  railway  across  his  farm)  to  construct 
^iMttle  pass  under  their  railway,  to  enable  cattle  to  pass 
^^^om  one  part  of  his  farm  to  the  other. 

The  plaintiff  brought  a  suit  in  Chancery  against  the 
*""^^lleville  and  North  Hastings  Railway  Company,  and 
^^^^^l»ined  a  decree  (by  consent)  directing  that  company 
"^^o   oonstruct  the  cattle  pass  on  or  before  the  1st  June, 
^^SX,  but  the  Belleville  and  North  Hastings  Railway  Com- 
T^^^y  havin^r  amalgamated  with  the  Grand  Junction  Rail- 
Company,  the  amalgamated  company  being  now  called 
-'^^    Grand  Junction  iSiilway  Company,  he  brings  this 
as  the  proper  mode  of  enforcing  the  decree  he  has 
obtained. 

^  l^lie  defendants  admit  that  the  decree  was  made  as 
*^^^^ed,  and  that  the  statutes  were  passed  allowing  the 
***^^fi^lgamation,  but  they  deny  that  any  liability  was  imposed 
^J^^^»  them  to  construct  the  cattle  pass,  or  perform  the 
pi^C^^S^  agreement.    They  also  contend  that  the  suit  in 
"*^^>^ncery  is  still  pending,  and  the  plaintiff's  right,  if  any, 
^t  be  worked  out  there,  and  if  the  defendants  are  liable 


they  should  be  made  parties  to  that  suit,  and  that 
^^^^  plaintiff  cannot  by  law  proceed  in  this  action. 
J        "-B-^ne  plaintiff's  deed  to  the  Belleville  and  North  Hast- 
<^Ss  Railway  Company  of  the  right  of  way  through  his 
is  dated  26th  August,  1878,  and  is  for  the  expressed 
^^^*^^-sideration  of  seventy-six  dollars,  and  contains  no  refer- 
r^^^;^^^  to  the  cattle  pass  or  any  agreement  to  construct  one. 

plaintiff,  however,  produces  a  paper  signed  by  **  A.  F. 
^^o<>d,  for  B.  &  N.  H.  K.,"  ceHifying  that  a  i»art  of  the 
'^■■^^deration  to  the  plaintiff  for  the  right  to  cross  his 
^l&ce  was  that  he  should  have  a  cattle  pass,  describing  the 
where  it  was  to  be,  and  stipulating  that  the  plaintiff 
.  ^Id  furnish  any  timber  on  his  place  that  would  be 
*^^^ble.    This  paper  is  dated  28th  August,  1878,  two  days 
the  date  of  the  deed. 
•*^*ie  plaintiff  swears  that  when  he  signed  the  deed  it 
Agreed  that  this  paper  should  be  given  him,  but  it  was 
truet^  overlooked  and  was  given  him  two  days  after. 
80— VOL.  IV  O.R. 
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The  plaintiff  says  that  he  made  the  bargain  with  Mr. 
Daily,  the  engineer  of  the  railway:  that  Wood  afterwards 
brought  the  deed  and  he  refused  to  sign  it  until  he  was 
j»romised  the  writing.  Wood  is  the  attesting  witness  to 
the  deed.  Neither  Wood  nor  Daily  were  called  as  witnesses, 
and  no  authority  to  make  such  an  agreement  was  shewn  to 
be  possessed  by  either. 

It  was  admitted  that  Wood  was  engaged  in  purchasing 
right  of  way.,  but  not  for  whom. 

The  pass  not  being  built,  the  plaintiff,  on  the  30th  April, 
1880,  filed  a  bill  in  Chancery  against  the  Belleville  and 
North  Hastings  Railway  Company  to  enforce  the  agree- 
ment. That  company,  on  the  13th  September,  1880,  put 
in  their  answer  uenying  the  alleged  agreement  and  the 
authority  of  any  one  to  make  it  on  their  behalf,  and  also 
saying  that  it  was  impracticable  to  make  thie  cattle  pass  at 
the  point  specified,  but  that  they  were  willing  to  make  an 
overgroimd  pass,  which  plaintiff  refused,  and  contending 
that  the  deed  contained  the  only  agreement  between  the 
parties. 

The  cause  was  set  down  for  hearing,  and  on  the  13th 
November,  1880,  upon  the  cause  coming  on,  a  decree  was 
made  by  consent  that  the  Belleville  and  North  Hastings 
Railway  Company  should,  on  or  before  the  1st  June,  1881, 
build  or  construct  and  maintain  a  cattle  pass  under  their  ^ 
line  of  railway  which  crosses  the  plaintifTs  land,  (being  the  ^ 
east  half  of  lot  number  4,  in  the  3rd  concession  of  Hunt — ^ 
ingdon)  of  suitable  dimensions  to  allow  cattle  and  horses  toc^ 
pass  in  safety  under  the  company's  railway  track  and  ovem^^ 
their  right  of  way,  and  as  verbally  agreed  between  th^^ 
plantitf  and  the  company's  engineer  on  the  2nd  Novembers^ 
1880 ;  such  cattle  pass  to  be  constructed  opposite  a  certairxLi 
ditch  on  the  east  side  of  a  certain  lane  on  the  said  lancE:^ 
The  plaintiff  was  to  furnish  one-half  the  timber  necessarj^^ 
to  construct  the  pass,  and  to  pay  one-half  the  expense  o.cd 
putting  the  pass  under  the  said  railway,  or  furnish  one-hal.  I. 
the  labor  necessary;  the  plaintiff  was  to  finish  a  ditch  h»  j 
was  digging  up  to  where  the  culvert  was  to  be  built ;  th9 : 
company  were  to  pay  the  plaintiff  his  costs  of  the  suit. 

The  plaintiff  says  that  before  he  filed  the  bill  in  Chan — ■ 
eery,  in  the  fall  of  1878,  the  company  did  construct  a  sortSS 
of  a  pass  but  not  large  enough  for  ordinary  cattle  to  pas^* 
through ;  it  does  not  seem  ever  to  have  been  contendeiV^ 
that  this  was  a  performance  of  the  agreement. 

The  plaintiff  says  that  after  the  decree  was  made,  in 
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following  winter  he  aiTanged  with  an  officer  of  the 
ipany  what  timber  each  was  to  furnish,  and  he  got  out 
at  was  required  of  him. 
^)n  the  4m  June,  1881,  the  plaintifl*  went  to  Mr.  John 
31,  the  solicitor  of  the  defendants,  and  shewed  him  his 
irs,  of  which  Mr.  Bell  took  a  copy.  He  says  he  did  this 
.use  he  heard  the  road  was  to  change  hands.  The 
was  never  built. 
On  the  11th  March.  1879,  the  Ontario  Act,  42  Vic.  ch. 
,  was  passed,  by  the  2nd  section  of  which  the  Belleville 
<i  North  Hastings  Railway  Company  was  "authorized 
<i  empowered  to  enter  into  an  agreement  for  the  amal- 
nation  of  the  said  company  with  the  Grand  Junction 
ilway  Company,  or  any  other  railway  company,  or  for 
lling,  transferring  or  leasing  its  line  of  railway,  or  any  part 
"tYkereof,  to  any  such  company,  together  with  the  property, 
X>ri\rileges  and  franchises  belonging  to  it  or  to  such  part  of 
i.tA  line  as  may  be  so  sold,  transferred,  or  leased,  on  such 
"terms  and  conditions  as  may  be  defined  by  the  agreement 
"Under  the  seal  of  the  said  companies  entering  into  such 
agreement,  which  shall  be  ratified  and  approved  of  by  a 
™>yority  of  the  stockholders  present  or  represented  at  a 
SBneiul  meeting  called  for  the  purpose  of  considering  such 
•ff^ment,  which  shall  be  valid  and  binding  on  the  several 
^^^paniea  entering  into  the  same  after  such  ratification 
«dapprovaL" 

On  the  same  day,  the  Ontario  Act,  42  Vic.  ch.  57,  waa 
^^8ed,  by  the  5th  section  of  which  the  Grand  Junction 
r^lway  Company  was  ''authorized  and  empowered  to  enter 
^^to  an  agreement  for  the  amalgamation  of  the  said  com- 
wim  the  Belleville  and  North  Hastings  Railway 
}j^^pany,  or  for  acquiring  the  line  of  railway  or  any  part 
^.^*^f  of  said  last  mentioned  company,  or  with  any  other 
fr^Way  company  whose  line  may  join  or  connect  with  the 
^^^of  the  said  Grand  Junction  Railway  Company,  together 
the  property,  privileffes,and  franchises," &c.;  concluding 
,  ^  BimUar  manner  to  the  section  already  quoted  of  the 
Act 

•  ^Uder  these  two  statutes  an  agreement  was  entered 
Jii  ^®         railway  companies  (the  Grand 

^j^^tdon  Railway  Company  and  the  Belleville  and  North 
^?^ing8  Railway  Company)  on  the  29th  June,  1880^ 
QyJ^^^by  the  two  companies  agreed  that  from  that  date 
jj^^  Selleville  and  North  Hastings  Railway  Company  shall 
^^^^ted  with  and  incorporated  into  the  Grand  Junction 
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Railway  Company,  and  shall  together  therewith  form  oi 
company,  to  be  called  the  Grana  Junction  Bailway  Coi: 
pany/'  subject  to  the  provisions  of  the  above  Acts,  and 
the  assent  of  the  shareholders  of  the  two  companies, 
required  by  said  Acts. 

On  the  same  29th  June,  1880,  general  meetings  of 
shareholders  of  the  two  companies  were  held,  and 
agreement  ratified  and  approved  of. 

The  minutes  of  proceedings  at  these  meetings  will 

found  on  pages  10-11.  and  51-52  of  the  pamphlet  fi"   ^ 

called  "  Minutes  and  agreements  of  the  Grand  Juncfcir^^. 
Railway  Company,  from  8th  August,  1878,  to  16th  J  ^^jj, 
1880,  and  Belleville  and  North  Hastings  Railway,  f^^rroc 
November  23rd,  1877,  to  May  27th,  1880,"  and  the  a^-^:^, 
ment  or  deed  of  amalgamation  will  be  found  at  lengt^^ 
pages  24-27  of  the  same  book. 

On  the  4th  March,  1881,  the  Ontario  Act,  44  Vic  cb^.  W, 
was  passed,  by  the  first  section  of  which  the  rirr  ■  T  of 
amalgamation,  dated  29th  June,  1880,  above  mf  ntinn^B —  is 
declared  legal  and  valid,  and  it  is  thereby  declaredk^  and 
enacted  that  the  said  two  companies  are  amal^mate<^3.  and 
united  under  the  name  of  the  Grand  Junction  RaH^l^y 
Company,  on  the  terms  and  subject  to  the  provisionals  and 
conditions  in  the  said  deed  contained ;  provided,  tha.'fc  the 
Acts  incorporating  the  said  respective  companies  an^dL  the 
Acts  amending  the  same,  authoi-ized  such  amaigan:s..^Biior 
and  conditions." 

It  is  provided  in  the  deed  of  amalgamation  th&^»  th 
several  clauses  of  part  five  of  the  Imperial  Act,  26  J6^^  ^ 
Vic.  ch.  92,  entitled  the  Railway  Clauses  Act,  1863,  u^^^ 
the  heading  Amalgamation,  and  being  sections  33 
inclusive,  except  section  47,  shall  apply  to  and  be 
part  of  said  agreement. 

Section  42  of  the  Imperial  Act  provides  that  all  caii^^^ 
and  rights  of  action  or  suit  accrued  before  the  time 
amalgamation  and  then  in  any  manner  enforceable  by, 
or  against  the  dissolved  company  shall  be  and  remain  0 
good,  valid,  and  efiectual  for  or  against  the  amalgamate 
company  as  they  would  or  might  have  been  for  or  agair 
the  dissolved  company  afiected  thereby,  if  the  amalgamati 
Act  had  not  been  passed. 

Section  43  provides  that  actions  or  suits  commenced 
or  against  the  dissolved  company,  and  pending  at  the  \ 
of  amalgamation,  shall  not  abate,  discontinue,  or  detern 
but  the  same  may  be  continued,  &c.,  by  or  against 
amalgamated  company. 
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A^lthough  the  Acts  empowering  the  two  companies  to 
ler  into  the  agreement  for  amalgamation  came  into  force 
the  11th  March,  1879,  the  agreement  or  deed  of  amalga- 
tion  (as  it  is  generally  called)  was  not  executed  until 
t  29th  June,  188U.  The  plaintiff  had  filed  his  bill  against 
t    Belleville  and  North  Hastings  Bailway  Company  on 

30th  April,  1880,  about  two  months  before  the  execution 
-fche  agreement.  The  answer,  however,  was  not  filed 
til  the  20th  September,  1880,  when  it  was  filed  by  the 
grjnal  defendant,  and  proceedings  continued  up  to  and 
rlading  decree  in  the  same  way,  no  attempt  having  been 
^e  by  either  party  to  substitute  the  new  company  for 
^  Belleville  and  North  ELastings  Bailway  Company. 
The  defendants  in  their  statement  of  defence  in  the 
^flent  case  have  admitted  the  obtaining  the  decree  in  the 
ft  Ancery  suit,  and  have  not  alleged  that  it  was  in  any  way 
-^^lar  or  void.  I  understood  Mr.  Moss,  however,  in  the 
eaent  suit,  to  contend  that  after  the  execution  of  the 
oalgamation  deed  the  suit  should  have  been  amended  so 

to  make  the  new  company  (i.  e,  the  present  defendants) 
5^<endants  in  the  place  of  the  Belleville  and  North  Hast- 
ig^  Railway  Company.  The  plaintifi"s  counsel  answered 
i&t  he  had  no  knowledge  of  the  execution  of  the  deed  of 
amalgamation  or  of  its  contents  :  that  it  was  not  registered 
i  any  public  place,  and  no  publicity  or  notoriety  was  given 
^  it,  and  that  the  defendants  in  the  Chancery  suit  did  not 
em  to  consider  it  of  any  eff*ect,  as  they  answered  in  their 
^  name;  also  that  there  was  no  such  statute  in  force  in 
3t*iTio  as  the  Imperial  Act  26  &  27  Vic.  ch.  92,  and  that 
9  introduction  of  the  clauses  from  it  into  the  deed  could 
^  Affect  third  parties. 

also  contended  that  there  was  no  complete  amalga- 
t'ion  of  the  two  companies  until  the  4th  March,  1881,. 
^xi  the  Ontario  Act,  44  Vic.  ch.  64,  was  passed. 
^  r  Thomas  Kelso,  who  has  been  president  of  the  Grand 
"Motion  Railway  Company  since  its  organization  some 
^Xve  years  ago,  and  was  so  at  the  time  of  the  execution 
"^lie  amalgamation  deed,  and  is  still  the  president  of  the 
^^Igamated  company,  was  examined  before  the  Deputy 
^y^k  of  the  Crown  at  Belleville,  in  this  suit,  and  his  exami- 
^^ion  was  put  in  at  the  trial.  He  states  that  the  same 
'^^ns  owned  the  controlling  interest  in  both  the  Grand 
Action  Railway  Company  and  the  Belle\nlle  and  North 
^^tings  Railway  Company,  and  that  the  object  of  the 
J^^lgamation  was  to  consolidate  the  management  and 
^^iu  the  expense  of  the  two  managements. 
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*   This  is  the  only  mode  by  which  such  proceedings, 
sn  they  amount  to  a  delegation  or  transfer  of  fran- 
3e,  or  special  privileges,    *    *    can  be  carried  out:" 
C  -*  <;e,p.  727. 

•^ZKThe  two  Ontario  Statutes,  42  Vic.  chs.  63  and  67,  under 
authority  of  which  the  deed  of  amalgamation  in  evi- 
A^^s  K^ce  purports  to  be  made,  authorized  the  two  companies 
X^-^z^      €nter  into  an  agreement  for  the  amalgamation  of  each 
^«E^ff^  i  ^Ti  the  other  (or  for  dealing  with  each  other  or  other 
c^^>x^panie8  in  other  ways)  on  such  terms  and  conditions  as 
^■laz^ajr  be  defined  by  the  agreement  under  the  seal  of  the 
companies  entering  into  the  same,  which  shall  be  ratified 
^Tid  approved  of  by  a  majority  of  the  stockholders  present 
represented  at  a  general  meeting  called  for  the  purpose 
considering  such  agreement,  which  shall  be  valid  and 
riding  (yii  the  aevei'ol  comjmnies  entering  into  the  same 
ter  such  ratification  and  approval. 

It;  will  be  observed  that  the  only  persons  to  be  afiected 
tHe  agreement  are  the  companies  entering  into  it.  Not 
one    ^ord  is  said  about  third  parties  who  may  have  deaJ- 
J'^g^  irith  either  of  the  companies.    It  cannot  be  contended 
^  moment  that  the  rights  of  third  parties  could  be  legis- 
away  by  the  two  companies  under  this  agi-eement, 
V>j^  means  of  it.  See  Cayley  v.  Cobourg,  Peterborough, 
^^^tr  Marmoi*a  Railway  and  Mining  Co,,  14  Gr.  671. 
^    I*;*  will  also  be  observed  that  the  power  given  to  the 
companies  is  very  general,  being  not  only  to  agree  to 
^""^^Igamate,  but  in  the  alternative  to  sell  or  lease,  and  not 
1^^*^^  to  one  another,  but  to  deal  with  other  companies  if 
^iV"  choose,  and  upon  such  terms  and  conditions  as  may  be 
*i-»ed  by  the  agreement  between  them ;  and  yet  no  means 
]>rovided  for  giving  publicity  to  the  agreement,  either 
^^stration  or  publication  or  otherwise,  as  was  provided 
^jj^^*-         respect  to  the  agreement  under  consideration  in  the 
J^^L^I^^  of  Cayley  v.  CiAo^irg,  Peterboinugh,  and  Marmora 

"^-^jLltoay  and  Mining  Co.,  referred  to  just  now. 
^m,^^  '-■-"hese  considerations  lead  me  to  the  conclusion  that 
^^^^^^    Legislature  did  not  intend  that  anything  more  than 
^^^^    Agreement  was  to  be  entered  into  under  the  Acts  of 
^^^^S,  and  that  no  actual  and  perfect  amalgamation  took 


^-^^^^^  by  reason  of  anything  done  under  them,  or  at  least 
"^^^^  nothing  of  the  kind  took  place  as  against  third  partiea 
^         confirmed  in  this  view  by  the  passing  of  the  Act 
^881,  44  Via  ch.  64,  O.,  by  which  it  is  enacted  that  the 
^  companies  "are  amalgamated  and  united  under  the 
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name  of  the  Grand  Junction  Railway  Company,  on  the 
terms  and  subject  to  the  provisoes  and  conditions  in  the 
said  deed  contained,"  which  would  be  wholly  unnecessary 
if  amalgamation  had  already  taken  place.  This  Act  be- 
came law  on  the  4th  March,  1881,  and  from  that  date  the 
two  companies  were  amalgamated. 

I  therefore  think  the  decree  obtained  by  the  plaintiff 
against  the  Belleville  and  North  Hastings  Kailway  Com- 
pany was  valid  and  legal. 

This  decree,  although  made  on  the  13th  November,  1880^ 
was  not  to  be  enforc^  until  the  1st  June,  1881,  or  rather 
the  Belleville  and  North  Hastings  Railway^Company  had 
until  that  day  to  comply  with  it,  and  before  that  day  the 
amalgamation  had  taken  effect. 

The  decree  was  not  obeyed  either  by  the  Belleville  and 
North  Hastings  Railway  Company  or  by  the  Grand  Junc- 
tion Railway  Company  after  the  amalgamation,  and  the 
plaintiff  now  brings  this  suit  as  the  proper  mode  of  enforc- 
ing his  claim,  relying  upon  the  case  of  Attorney  Gen- 
e?'aZ  V.  Corporation  of  Birmingham,  15  Ch.  D.  423. 

The  facts  of  that  case  are  not  at  all  like  the  present, 
but  the  general  principle  is  there  laid  down  by  the  Master 
of  the  Rolls,  at  p.  425,  that ''a  statement  of  claim  or  bill  can- 
not be  amended  after  final  judgment.  If  it  becomes  neces- 
sary to  enforce  that  judgment  against  persons  who  have 
acquired  a  title  after  it  was  made,  an  action  must  be  brought 
for  that  purpose."  An  action  having  been  brought  in  conse- 
quence of  this  judgment  upon  the  decree  which  was  the 
subject  of  the  application  in  that  case,  it  was  dismissed 
on  demurrer  {Attomey-Qeneraly.  Bif^ingkam  Tame  and 
Rea  Drainage  Board,  17  Ch.  D.  685)  on  the  grounds 
that  as  the  original  action  was  brought  for  an  injunction 
to  restrain  a  nuisance,  which  had  been  granted,  no  new 
action  could  be  brought  unless  it  was  shewn  that  the  old 
injury  was  continued  or  a  fresh  one  committed,  which  was 
not  done,  and  also  that  no  privity  was  shewn  between  the 
former  defendants  and  the  present  ones. 

I  do  not  see  that  the  decision  of  the  Master  of  the  Rolls 
in  the  first  case  is  at  all  impugned  by  the  second,  or  affected 
by  it. 

I  therefore  think  that  the  plaintiff  has  taken  the  only 
course  open  to  him  to  enforce  the  decree. 

I  think  the  present  defendants  are  liable  for  the  obli- 
gations of  the  Belleville  and  North  Hastings  Railway 
Company,  under  sec.  42  of  the  English  Railway  Clauses 
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_<^ti,  1863,  which  is  incorporated  in  the  amalgamation  deed. 
r%r^Tk  if  this  provision  had  not  been  made,  I  presume  the 
company  would  assume  the  liability  of  the  old  com- 
nies :  Cayley  v.  Cobourg,  Peterborough,  and  Marmora 
,Uvmf  and  Mining  Co.,  14  Or.  571,  already  refened  to. 
I  think  the  plaintiff  is  entitled  to  an  order  that  the 
€^e£ei]dants  do  forthwith  build  or  construct  and  maintain 
c&ttle-pass  in  the  manner  directed  in  and  accoiding  to 
^lie  decree  in  the  former  suit,  and  upon  the  terms  therein 
Wientioned.    The  plaintiff  is  also  entitled  to  thirty  dollars 
clama^res  for  the  non-construction  of  the  cattle-pass,  and  to 
cost**  of  suit. 

During  Easter  sittings,  Moaa,  Q.  C,  moved  to  set  aside 
the  judgment  entered  for  the  plaintiff,  and  to  enter  the 
judgment  for  the  defendants. 

During  the  same  sittings.  May  29,  1883,  Mo%8,  Q.C., 
HQpported  the  motion.    This  action  is  quite  unnecessary, 
for  if  the  defendants  are  liable  at  all,  the  decree  in  the  suit 
<*f  the  plaintiff  against  the  Belleville  and  Noi-th  Hastings 
'^Iway  Company  might  have  been  revived  against  the 
P^'^s^nt  defendants  by  order  of  revivor.    This  is  provided 
by  section  43,  one  of  the  sections  of  the  Imperial 
26  &  27  Vic.  ch.  92,  incorporated  into  the  deed 
^   amalgamation,  and  the  O.  J.  Act  Rules  384-(),  and 
As  the  suit  could  have  been  revived  the  defen- 
cannot  be  made  liable  for  fresh  damages  and  costs, 
'^ere  is  no  new  liability  against  the  defendants.  The 
^  ^Utiff  relies  on  the  case  of  Attorney-General  v.  Corpo- 
Birmingham,  15  Ch.  D.  423.    That  is  a  very 
.  ^'^rent  case,  being  the  case  of  a  nuisance,  while  the  present 
.  ^  matter  of  contract.    The  decree  against  the  Belle- 
and  North  Hastings  Railway  Company  is  of  no 
as  the  Belleville   and  North   Hastings  Railway 
^pany  had   ceased  to  exist  before  the  decree  was 
^  ^^ined.    The  alleged  agreement  was  never  proved.  It 
not  shewn  that  the  persons  who  entered  into  it  on 
b^Half  of  the  company  had  authority  to  do  so:  Wood  v. 
0^niiUon  and  No^ih  Western  R,  W,  Co.,  25  Gr.  135 ;  Cameron 
^-  ^Mington,  Orey,  and  Bruce  R,  W,  Co.,  28  Gr.  327. 

31 -VOL.  IV  O.R. 


242 


THE  ONTARIO  REPORTS,  1883. 


0.  D.  Dickson,  Q.C.,  contra.    The  case  of  Attorney-Gen- 
eral V.  Corporation  of  Birmingham,  15  Ch.  D.  423,  clearly 
shews  that  the  action  is  maintainable.     The   fact  that 
that  particular  case  was  one  of  nuisance  makes  no  difference, 
as  the  principles  there  laid  down  are  applicable  to  all  cases, 
contract  as  well  as  tori    Whether,  however,  the  proceed- 
ings under  the  decree  should  have  been  continued  against 
the  present  defendants  is  only  a  question  of  practice,  and- 
cannot  affect  the  rights  of  the  parties.    The  Belleville  and 
North  Hastings  Railway  Company  was  an  existing  com- 
pany at  the  time  the  decree  was  obtained,  for  no  complete 
amalgamation  took  place  until  the  passing  of  44  Vic.  ch. 
64,  0.    The  Belleville  and  North  Hastings  Railway  Ck>m- 
pany  themselves  assumed  that  such  was  the  fact,  for  they 
put  in  an  answer  in  the  name  of  the  Belleville  and  North 
Hastings  Railway  Company,  attested  by  an  officer  of  said 
company.  The  agreement  is  sufficient!}'  proved :  Cameron 
V.  Wellington,  Grey,  and  Bruce  R.  W.  Co.,  28  Gr.  327. 
Mo88,  Q.C.,  in  reply. 

December  15,  1883.  Osler,  J.  A. — This  was  an  action 
tried  before  Senkler,  County  Judge  of  the  county  of  Lin- 
<;oln,  sitting  for  Wilson,  C.  J.,  at  the  Spring  Assizes  of 
1883,  for  the  county  of  Hastings. 

The  facts  are  very  fully  and  clearly  stated  in  the 
judgment  of  the  learned  Judge,  and  I  therefore  do  not 
recapitulate  them  here. 

In  the  view  I  take  of  the  case  it  is  unnecessary  to 
'Consider  whether  the  plaintiff  could  have  successfully  main- 
tained an  action  upon  the  agreement  to  enforce  performance 
of  which  he  brought  the  action  mentioned  in  the  pleadings 
against  the  Belleville  and  North  Hastings  Railway  Com- 
pany, and  in  which  action  he  obtained  the  decree  sought  to 
be  enforced  in  the  present  suit. 

The  questions  we  have  here  to  decide  really  are,  whether, 
under  the  circumstances,  that  decree  or  judgment  was 
regularly  obtained;  and,  if  so,  whether  it  is  enforceable 
against  the  present  defendants  by  means  of  this  action. 
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The  decree  was  undoabtedly  regular,  unless  the  effect  of 

^         deed  of  the  29th  June,  1880,  made  pendente  lite,  and 

2_-A:}^out  notice  to  the  plaintiff,  was  to  destroy  or  extinguish 
corporate  entity  of  the  Belleville  and  North  Hastings 
ilway  Company.     I  am  of  opinion  with  the  learned 
of  the  County  Court  that  it  did  not  have  that  effect, 
"^hat  these  two  companies,  the  Belleville  and  North 
EIct  fftipgs  Railway  Company  and  the  Grand  Junction  Rail- 
Company,  were  authorized  to  do,  was  "  to  enter  into 
^.^Kx   agreement"  for  their  amalgamation  with  each  other, 
agreement  which  was  to  be  "valid  and  binding  on  the 
a     vcral  companies  entering  into  the  same"  after  it  should 
^^»ve  been  approved  by  their  shareholders. 

No  provision  was  made  for  giving  notice  to  the  public, 
-oir  protecting  third  parties  interested  in  or  having  claims 
Against  the  companies;  and  where  the  terms  of  a  statute 
^re  not  imperative,  but  as  here  optional  or  permissive,  the 
^air    inference  is  that  the  Legislature  intended  that  the 
discretion  as  to  the  use  of  general  powers  thereby  conferred 
should  be  exercised   in  strict  conformity  with  private 
^^bte :  Metropolitan  Asylum  District  v.  Hill,  6  App.  Cas. 
1»3.  at  p.  213. 

The  term  amalgamation,  as  pointed  out  by  Wood,  V.  C, 
ia  -Ea  parte  Bagduiw,  L.  R.  4  Eq.  341,  has  no  definite 
*'^<i  positive  signification.  It  is  employed  to  denote  loosely 
viirions  operations  in  themselves  widely  different,  -which 
"^^•^  or  less  completely  work  a  transfer  of  corporate 
Affairs  from  one  corporation  to  another,  and  a  merger  of 
former  body  into  the  latter, 
'fte  Imperial  Act,  26  &  27  Vic  ch.  92,  sees.  38  to  55  of 
^Hch,  inclusive,  except  sec.  47,  are  incorporated  by  refer- 
Only  into  the  deed  of  amalgamation  now  in  question, 
^^^fiilly  defines  the  term  in  sec.  37,  thus:    "For  the 
I^TH)8es  of  this  Act,  companies  shall  be  deemed  amalga- 
mated by  a  special  Act  in  either  of  the  two  following 
CB^^    (1)  Where  by  the  special  Act  two  or  more  com- 
yanles  are  dissolved,  and  the  members  thereof  united  and 
is^^^^^rporated  as  a  new  company  ;  (2)  where  by  the  special 
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A.ct  a  company  is  dissolved,  and  its  undertaking  trans 
ferred  to  an  existing  company,  with  or  without  a  chang 
in  the  name  of  that  company/* 

In  38  Vic.  ch.  48,  O.,  by  which  the  Hamilton  and  North 
Western  Railway  Company  was  authorized  to  amalgamat 
with  the  Hamilton  and  Lake  Erie  Railway  Company,  wi 
be  found  an  example  of  an  Act  containing  well  considere 
clauses  for  direct  and  perfect  amalgamation. 

Here  the  special  Acts  permit  the  companies  to  plac 
their  own  meaning  upon  the  term,  and  in  pursuance  of  th 
Acts  they  entered  into  an  agreement  for  their  amalgams 
tion,  which  agreement,  having  been  approved  by  thei 
shareholders,  became  valid  and  binding  upon  them  a 
l>etween  themselves.  They  could  not,  however,  by  a  secrc 
deed  of  that  kind  destroy  or  prejudice  the  rights  o 
remedies  of  third  parties  against  either  of  them,  unlee 
the  power  of  doing  so  had  been  clearly  conferred  upo: 
them  by  the  private  legislation  under  which  they  assume 
to  act.  The  expression,  "shall  be  valid  and  binding  o 
the  several  companies  entering  into  the  same,"  appears  I 
me  to  indicate  rather  that  the  two  corporate  bodies  upc 
whom  respectively  the  agreement  should  be  binding  st: 
existed,  than  that  as  the  result  of  it  either  of  them  shoul 
as  to  third  parties  }ye  ipso  facto  entirely  dissolved. 

The  passage  of  the  subsequent  Act,  44  Vic  ch.  64, 0.,  sup 
ports  this  view.  If  the  agreement  operated  a  complete  an 
effectual  amalgamation  of  such  a  character  as  described  i 
section  37  of  the  Imperial  Act,  that  Act  would  have  bee 
unnecessary.  I  think  there  was  no  such  amalgamatic 
until  it  was  effected  by  that  Act ;  and  therefore  the  decn 
of  the  13th  November,  1880,  in  the  action  against  tl 
Belleville  and  North  Hastings  Railway  Company  was,  i 
my  opinion,  regularly  obtained. 

The  next  question  is,  whether  this  action  is  maintainab 
to  enforce  performance  of  the  decree. 

The  case  of  Cayley  v.  Cobourg,  Peterborough,  and  Ma 
vwra  Raihony  and  Mining  Co.,  14  Gr.  571,  referred  to 
the  judgment  of  the  learned  Judge  of  the  County  Court, 
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^^liority,  if  one  be  needed  for  this  proposition,  that  the  new 
x=K3pany  must  be  taken  to  have  assumed  all  the  liabilities 
*Jieold  ones  to  third  parties;  and  if  the  former  action  had 
Ml  pending  in  the  sense  of  not  having  arrived  at  final 
|"M^<Jl^ent,  when  the  amalgamation  of  the  companies  was 
^iHTetted,  I  have  no  doubt  the  name  of  these  defendants 
^^-^i^ht^on  an  ex  parte  application,  have  been  substituted  for 
"fc^«.t  of  the  Belleville  and  North  Hastings  Railway  Com- 
I^««y:  DanielFa  Chancery  Practice,  5th  ed.,  p.  1374;  West 
^=^<^rtlqpool  Harbour  and  R,  W,  Co.  v.  Jackson,  36  L.  J.  N 
^  Cb.  189. 

am  I  prepared  to  say  that  if  these  defendants  could 
looked  upon  as  the  same  corporation  as  the  Belleville 
North  Hastings  Railway  Company  under  another 
'^nie,  the  decree  might  not  have  been  amended  by  substi- 
^utiiig  their  new  name  for  that  in  which  they  were  sued. 
Stit  if  they  are  a  new  and  different  company  with  enlarged 
P^^ers  and  an  extended  franchise,  as  I  think  they  are, 
^hetx  the  proper  method  of  enforcing  the  decree  against 
^•Hi  is  by  action,  for  it  is  clear  that  you  cannot,  except 
^    o^ses  specially  provided  foi:,  add  parties  to  a  cause 
inotion  after  final  judgment,  or  enforce  it  against 
f^^'^^c^ns  who  are  not  parties  to  it :  Jeffreson  v.  Morton^  2 
Saund.,  ed.  1871,  p.  12;  Mercer  v.  Lauurence,  26 
-    ^  506:  Campbell  v.  Holyland,  7  Ch.  D.  166,  169. 

the  defendants  had  desired  to  avoid  this  action  they 
^^^^^V^ld  have  complied  with  the  decree,  or  have  offered  to 
^  it  to  amend  it  by  substituting  their  names  as  defen- 


and  to  a  reference  as  to  damages  sustained  by  its 
^performance.    But  contesting,  as  they  did,  their 
ility  under  any  circumstances,  I  think  the  plaintiff 
the  proper  course  to  establish  it  in  bringing  this 
^n. 

le  motion  is  therefore  dismissed,  with  costs. 


JlLSOS,  C.  J.,  and  Galt,  J.,  concurred. 


Motion  dismissed. 
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[COMMON  PLEAS  DIVISION.] 

McPherson  et  al.  V.  Gedge,  The  Scottish  Lani: 
Company  and  Mutton. 

Mechanics  litM—Su'U  by  unregistered  lienholdera — Dismissal  o/^Bigh 
registertd^ienholder  to  intervene. 

Under  sec.  15  of  the  Mechanics'  Lien  Act,  R.  S.  0.  ch  120,  suits  bion 
by  a  lienholder  shall  be  taken  to  be  brought  on  behalf  of  all  lieDhoI<i 
of  the  same  class  ]  and  in  case  of  the  plaintifi's  death,  or  his  leiiual 
neglect  to  proceed,  the  suit  may,  hy  leave  of  the  Court,  be  picsecu 
bj  any  liennolder  of  the  same  class. 

A  number  of  unregistered  lienholdeis  brought  an  action  under  the  Ad 
enforce  their  liens  against  one  G.,  which  proceeded  to  the  close  of 
pleadings,  and  was  tnen  dismissed  with  the  plaintiffs'  assent.  P., 
assignee  of  a  registered  lienholder,  relying  on  the  action,  took 
steps  to  enforce  his  lien  or  to  register  a  certificate  within  the  90  di 
unaer  sec.  21.  On  being  informed  of  the  dismissal  of  the  action, 
applied  to  be  allowed  to  intervene  as  plaintiff  and  to  prosecute  the  i 
on  his  own  behalf. 

Held,  Galt,  J.,  dissenting,  reversing  the  judgment  of  Hagarty,  C. 
which  affirmed  the  judgment  of  the  Master  in  Chambers,  that 
applicant  should  be  allowed  to  intervene  and  prosecute  the  action  ;  i 
that  the  applicant  was  of  the  same  class  as  the  plaintiffs,  in  that  ihej 
contractea  with  or  were  employed  by  G. 

Lienholders  *^of  the  same  class  '  are  those  who  have  contracted  v 
the  same  person,  whether  their  liens  are  registered  or  not. 

Fer  Galt,  J. — ^The  applicant  was  not  of  the  same  class  as  the  plaint 
for  he  was  a  registered  lienholder  and  came  within  sec.  21,  wber 
they  were  unregistered  and  came  within  sec.  20 ;  and  the  90  d 
having  expired  the  applicant's  lien  was  gone,  so  that  even  if 
plaintiSs'  suit  were  still  pending  the  applicant  could  not  have  beec 
a  party  to  it. 

During  Easter  sittings  of  the  Court  F.  Hodgina  mov 
by  way  of  an  appeal  from  the  order  of  the  Chief  Just 
of  the  Queen's  Bench  Division,  made  in  Chambers  on  t 
22nd  of  May,  dismissing  an  appeal  from  the  order  of  t 
Master  in  Chambers,  on  a  motion  before  him  under  i 
Mechanics'  Lien  Act,  to  allow  John  Pearson  to  intervene 
the  suit,  and  to  prosecute  the  same  against  the  defendaa 
or  some  of  them,  for  his  the  said  Pearson's  benefit,  on  s" 
terms  as  might  be  deemed  just  and  reasonable ;  and  torn 
order,  if  necessary,  settiug  aside  an  order  dismissing 
action  made  on  the  12  th  of  December,  1882. 
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'X'fae  papers  filed  shewed  that  an  action  was  brought  by 
liwei^ty-one  persons — ^not  naming  Edmund  H.  Graham,  who 
assi^^ed  his  claim  to  John  Pearson,  nor  naming  Pearson — 
a^pa^iTist  George  Gedge  and  the  Scottish  Land  Company, 
defendants,  and  Samuel  S.  Mutton  as  third  party,  under 
tho    IBIechanics*  Lien  Act. 

X71ie  action  was  by  writ  of  summons,  issued  on  the  1st  of 
A^piKril,  1882.  The  united  claims  of  the  twenty-one  plain- 
tiffs  amounted  to  $266.53. 

Cjfrxaham  registered  his  lien  for  $121.80.  He  did  not 
fioryfc  mence  an  action  for  his  claim,  as  he  intended  to  prove 
Wa.  <daim  in  this  action.  Gedge  was  the  contractor.  The 
worlc  was  done  on  the  property  of  the  Scottish  Company^ 
Mici  Mutton,  on  Gedge's  failure  as  contractor,  becistrae  his 
•saignee. 

'-17  he  proceedings  were  not  closed  between  the  parties 
^t^til  the  29th  of  September,  1882,  and  a  settlement  was 
>nai.c3e  with  sixteen  of  these  plaintiffs  by  Mr.  Mutton,  and 
on  3rd  of  November  following  he  sent  a  cheque  for 

♦40.10  to  Mr.  Uodgins,  solicitor  for  the  plaintiffs,  in  settle- 
itt^xat  of  the  claims  of  the  remaining  five,  and  Mr.  Hodg- 
on  the  same  day,  wrote:  "I  agree  this  suit  should  drop- 
■^^^-ch  party  will  pay  their  own  costs." 

Mutton  sold  portions  of  the  land  on  which  the  work  was 
<ione  to  different  persons;  and  he  instructed  his  solicitors  to 
P^XKmre  the  discharge  of  the  different  liens  appearing  on 
'^gistry  against  the  land ;  and  an  application  was  made 
the  12th  of  December,  1882,  for  an  order,  which  was 
K'^tited,  dismissing  the  action,  and  a  certificate  was  there - 
procured  from  the  registrar  of  this  Court  of  such 
which  certificate  was  registered  in  the  registry  office, 
application  was  afterwards  made  to  the  Master  in 
^'^Habers  to  set  aside  the  order  dismissing  the  action 
l-^l^t  papers  he  had  before  him  did  not  appear],  and 
^»  Oil  the  10th  of  May,  1888,  gave  the  following  judg- 

1^  **  I  r^iai-d  the  order  for  dismissal  in  this  case  as  regu- 
obtained,  and  in  good  faith. 


ntf-^^ir ^^^^^^^ 

«>.°^!  V-  ^        v««^^r  He 
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''^««on  for  denying  the  right  of  the  plaintiffs  in  such  a 
®^iti    to  settle  it,  and  allow  it  to  be  dismissed,  and  the 
'^^Sri&ter  cleared  of  it  as  an  encumbrance.    This  has  been 
^o^&  here,  and  done  fairly ;  and  I  think  the  suit  is  now 
existent,  and  no  one  can  take  further  benefit  from  it. 
I    ^hink  the  learned  Master  was  right,  and  I  dismiss  the 
**^ff>«al,  with  costs. 

"j-^lie  applicant  then  appealed  to  this  Ck)urt. 
i  »i  support  of  the  motion  the  afiidavit  of  Mr.  Hodgins 
^^'^■^^   filed.    It  stated  that  Mr.  Hodgins  was  retained  by 
Pearson  on  or  about  the  7th  of  November  last  in  this 
'j^'^^^fcter :  that  he  had  no  knowledge  of  Pearson's  claim  before 
^"^^^^  tame  :  that  on  the  11th  of  November  he  wrote  to  Rose 
^CJo.  under  the  belief  they  were  the  solicitors  for  Mut- 
saying,  as  the  suit  of  McPherson  and  Gedge  having 
he  proposed  intervening  in  it  for  Pearson's  benefit, 
his  claim  and  interest,  and  $5  for  costs,  were  paid. 
&  Co.  answered  they  would  let  Mr.  Hodgins  know 
.t  they  would  advise  their  clients  to  do. 
^CDn  the  I7th  of  November  Mr.  Coatsworth,  one  of  the 
of  Rose  &  Co.,  wrote  Mr.  Hodgins  they  could  not 
^^^ise  their  clients  to  pay. 

^Zjrraham  had  been  a  sub  -  contractor,  and  was  not  a 
^e^'Chanic  or  labourer,  and  Mutton  had  paid  Gedge  fully  for 
premises  which  had  been  charged,  and  the  former 
ion  had  been  fully  settled. 
-2^r.  Hodgins  answered  he  should  now  intervene  for 
^e&rson. 

-A.  iew  days  before  the  order  was  made  dismissing  the 
a-^tiion  he,  Mr.  Hodgins^  was  applied  to  by  a  clerk  of  Mowat, 
^^aclcjnnan,  Downey  &  Langton,  to  sign  a  consent  to  dis- 
the  action,  and  he  the  deponent,  to  the  best  of  his 
^^owledge,  informed  the  clerk  he  proposed  to  intervene, 
oould  not  sign  a  consent:  that  he  was  under  the  impres- 
sion thhi  Mutton,  who  had  the  substantial  interest  in  the 
"^ter^  was  represented  by  Rose  As  Co.:  that  he  made  no 
^rtt^^  communication  to  Mowat  &  Co.,  and  he  thought 
32 — VOL.  IV  O.B. 
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Mowat  &  Co.  were  desirous  of  closing  up  the  suit  so  & 
only  as  they  were  concerned.  Having  noticed  that  ai 
order  was  made  on  the  12th  of  December,  dismissing  th 
action,  he  wrote  on  the  day  after  to  Mowat  &  Co.:  **  As  yoi 
were  aware  that  I  proposed  to  intervene  on  behalf  o 
Graham  in  this  suit,  and  as  I  had  no  notice  of  your  appli 
cation,  I  am  not  concluded  by  it.  And  in  order  that  ther 
may  be  no  misunderstanding  about  it,  I  write  you  to  sa; 
that  should  it  be  necessary,  on  my  present  application,  t 
have  your  order  rescinded,  I  will  ask  to  have  it  done." 

That  the  reason  he  did  not  more  formally  notify  Mowa 
&  Co.  of  his  intention  was,  that  he  the  deponent  all  alon 
believed  that  Mutton  was  represented  by  Rose  &  Co. 

In  answer  to  the  affidavit  of  Mr.  Hodgins,  Mr.  Langtoi 
one  of  the  firm  of  Mowat,  Maclennan,  Downey  &  Lang 
ton,  solicitors  for  the  Scottish  Land  Company,  and  fo 
Samuel  S.  Mutton,  made  affidavit:  that  the  title  to  th 
lands  was  being  cleared  to  enable  the  company  to  com 
plete  the  contracts  they  had  made  with  various  person 
for  the  sale  of  the  lands,  and  the  buildings  on  thei 
which  Gedge  and  Mutton  had  put  up.  Mutton  ha^ 
settled  all  the  claims  of  the  plaintifiB  in  this  action,  aa 
the  action  was  dismissed  in  order  to  discharge  th 
registered  claims:  that  Mr.  Hodgins  refused  to  sign 
consent  for  the  dismissal  of  the  action  ;  but  the  depones 
did  not  know  of  any  intelligible  reason  why  he  refuse^ 
unless  it  was  that  having  ceased  to  receive  instructioa 
from  the  plaintiffs,  he  did  not  care  to  act  any  long€E 
that  he  was  not  aware  until  he  received  the  noti . 
of  motion  on  behalf  of  John  Pearson  that  he  or  Grahaa 
had  any  lien  on  the  land.  The  order  of  dismissal  w 
obtained  in  good  faith. 

Mr.  Campbell,  a  clerk  in  the  office  of  Mr.  Hodgins,  mm 
affidavit  that  he  informed  the  clerk  of  Messrs.  Mowat-^ 
Co.  that  Mr.  Hodgins  would  not  sign  the  consent  (3 
missing  the  action,  because  he  intended  to  intervene 
behalf  of  Mr.  Pearson  in  the  action. 


m'pherson  et  al.  v.  gedge  et  al. 
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^^^t  the  Easter  Sittings  of  the  Coui*t,  on  the  7th  and  8th 
j-djHiB.^,  1883,  Hodgina  supported  the  motion.  The  affidavits 
-QJ^^^  shew  that  the  parties  to  the  suit  had  notice  of  the 
Qi.p^>licant's  claim  before  the  dismissal  of  the  suit,  and  that 
\Xi&     applicant  refused  to  submit  to  such  dismissal.  The 
ap{>licant  is  entitled  under  section  15  to  intervene  in  this 
sul't>.  At  the  time  the  plaintiffs  commenced  their  action  the 
applicant  had  the  right  to  commence  a  suit  on  his  own 
behaif,  but,  being  a  lienholder  of  the  same  class,  he  did  not 
do  so,  relying  on  the  plaintiffs*  suit ;  and  if  he  is  not  now 
allowed  to  intervene,  it  will  work  a  great  hardship  upon 
l^ini,  as  his  right  is  now  gone,  the  time  within  which  he 
^oJd  Iring  an  action  having  elapsed.    The  practice  pur- 
i*ued  under  the  Act  is  for  one  lienholder  to  commence  a 
^^t,  w^Mid,  for  the  others  to  come  into  the  Master's  office  and 
pfov^    their  claima    The  plaintiff  is  not  at  liberty  to 
'|^n)is3  his  suit  so  as  to  affect  the  rights  of  the  other  lien 
^^uer^^  and  without  notice  to  them  and  giving  them  an 
^Poj^ta  jiity  of  intervening,  if  they  should  desire  to  do  so. 
unie^A    this  was  so  no  lienholder  would  be  safe  without 


1  •  ^  -~ 
'^S^x^g  an  action  himself,  and  the  object  of  the  Act, 
^'^^^l^,  the  preventing  multiplicity  of  suits,  would  be 
defe^t.^^  The  only  case  in  which  a  dismissal  would  be 
^uppoi^tied  against  all  lienholders  is,  when  it  appears  that 
^®  ground  on  which  the  dismissal  is  made  would  in  itself 
oonatii'txite  a  defence  against  all  such  other  lienholders.  He 
referir^^  to  Dunn  v.  McLean,  6  P.  R.  156 ;  Leggo's  Ch. 

X>P-  197,  484 ;  DanielVa  Ch.  Prac.,  6th  ed.,  vol.  i.,  p. 

>   barber  v.  Walters,  8  Beav.  92,  97 ;  Bunting  v.  Bell, 
Or.  -4^^ 

^J^^'^gton,  for  the  Scottish  Company  and  Mutton,  contra. 
^   Application  is  one  for  the  discretion  of  the  Court, 
discretion  has  been  twice  refused,  and  should  not  be 
now.    The  suit  was  dismissed  with  the  consent 
plaintiffs,  and  the  applicant  does  not  pretend  to  say 
"tlere  was  any  fraud  or  misrepresentation.    The  prac- 
l^ere  is  the  same  as  in  ordinary  creditors  suits.  The 
^^^^t^iS  in  domimui  litis,  and  he  can  dismiss  the  suit  at 
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any  time  before  decree.    The  creditors  are  in  no  way 
injured,  as  the  other  creditors  can  always  bring  a  suit  for 
themselves.    Until  decree  other  persons  have  no  rights 
under  the  suit :  Pemberton  v.  Topham,  1  Beav.  316 ;  Hand- 
ford  V.  Storie,  2  Rim.  &  Stuart  196 ;  Mathbum  v.  Burgess^ 
17  G.  L.  J.  N.  S.  Ill ;  1  Smith's  Ch.  Prac  266;  Pembei" 
ton  on  Revivors.    Sec.  15  makes  no  difference,  except  in 
two  respects,  namely,  in  case  of  death,  or  a  case  of  neglect 
or  refusal  to  cany  on  the  suit.    The  applicant  does  not 
come  within  either  of  these  exceptions.    The  suit  was 
settled  on  the  7th  November.    The  applicant  could  have 
then  brought  a  suit  for  himself,  and  the  time  for  bringing 
an  action  had  not  then  expired.    The  applicant  con- 
sequently by  his  own  laches  has  disentitled  himself  from 
suing :  Bunting  v.  Bell,  23  Gr.  584.    The  lienholder  has 
a  special  remedy  given  him  the  statute,  and  it  was  his  ^ 
duty  as  he  did  not  bring  a  suit  for  himself,  to  see  that  the« 
suit  on  which  he  relied  was  duly  prosecuted.    His  remedy^ 
under  the  Act  may  be  taken  away,  but  his  debt  stilKTJ 
remains,  and  the  defendants  are  only  in  the  position  o^< 
sureties :  Phillips  on  Mechanics'  Liens,  2nd  ed.,  sees.  43  £ 
273,  278,  281,  378,  381. 

Hodgins,  in  reply.  The  rights  of  lienholders  under  sec^^ 
15  are  very  different  from  those  of  creditors  in  an  ordinaryr* 
creditor's  suit,  and  therefore  the  cases  referred  to  on  th^^ 
other  side  do  not  apply  :  Atlas  Bank  v.  Manhattan  Bamls^ 
23  Pick.  Mass.  488. 


December  15,  1883.  Wilson,  C.  J. — From  the  facts  bc3^ 
fore  us  it  appears  that  Mr.  Hodgins  was  at  first  acting  fQc:^ 
the  twenty-one  plaintiffs  named  in  the  action,  and  not  fc^ 
Pearson  or  Graham.  And  on  the  3rd  of  November,  whesS 
he  settled  the  action,  it  was  for  the  twenty-one  nam^S 
plaintiffs,  and  not  for  Pearson  or  Graham. 

He  was  first  retained  by  Pearson  on  the  7th  or  8th 
November,  four  or  five  days  after  he  had  agreed  that  il^K 
suit  should  drop,  and  each  party  should  pay  his  own  cos-"^ 
Upon  being  retained  by  Mr.  Pearson,  he  commuiiicat»<^B 
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the  action  upon  the  ground  that  the  solicitor  who  obtained 
such  order  had^not  stated  the  whole  case  ;  that  is,  had  not 
mentioned  to  the  Master  that  Mr.  Hodgins  had  since  the  3rd 
of  November,  'when  he  gave  that  consent,  and  refused  to 
dismiss  the  action  because  a  client  of  his  who  had  retained 
him  after  that^date  had  instructed  him  to  prosecute  the 
action  for  his  registered  claim,  the  Master  would  not 
have  made  the  order  without  notice  to  Mr.  Hodgins  to 
shew  cause. 

But  I  do  not  find  from  any  of  the  papers  before  us  that 
such  a  case  was  made  by  Mr.  Hod^^ins  to  the  Master  in 
Chambers,  nor  on  appeal  to  the  Chief  Justice. 

The  case  is  before  us  to  determine  whether  a  registered 
claimant  under  the  Mechanics'  Lien  Act,  who  has  not  com- 
menced an  action  in  his  own  right,  either  singly  or  along 
with  other  registered  claimants,  excepting  in  so  far  as  the 
action  of  the  other  registered  claimants  is  his  action,  can 
in  an  action  brought  by  other  claimants  which  has  pro- 
ceeded to  the  close  of  the  pleadings,  set  aside  the  dismissal 
of  that  action  which  the  plain  tiflTs  in  that  action  have 
assented  to,  and  claim  the  right  to  prosecute  it  for  his  own 
benefit. 

The  statute  R.  S.  O.  ch.  120,  sec.  15,  enacts  that:  "Any 
number  of  lien-holders  may  join  in  one  suit,  and  all  suits 
brought  by  a  lien-holder  shall  be  taken  to  be  brought  on 
behalf  of  all  the  lien-holders  of  the  same  class ;  and  in  the 
event  of  the  death  of  the  plaintiff  therein,  or  his  refiisal  or 
neglect  to  proceed  therewith,  may,  by  leave  of  the  Court  in 
which  the  suit  is  brought,  on  such  terms  as  may  be  deemed 
just  and  reasonable,  be  prosecuted  and  continued  by  any 
other  lien-holder  of  the  same  class." 

And  by  section  21  :  "  Every  lien  which  has  been  duly 
registered  ♦  *  shall  absolutely  cease  to  exist  after 
the  expiration  of  ninety  days  after  the  work  has  been  com- 
pleted, or  materials  or  machinery  furnished,  or  the  expiiy 
of  the  period  of  credit,  unless  in  the  meantime  proceedings 
are  instituted  to  realize  the  claim  under  the  provisions  of 
this  Act.'' 


m'pherson  et  al.  v.  gedge  et  al. 


255 


section  15 :  Is  it  necessary  that  every  lien-holder 
*^oii7d  be  named  as  a  plaintiff  in  the  suit  brought  against 
defendant? 

Tie   statute  says :  *'  Any  number  of  lien-holders  may 
Jom  in  one  suit,  and  all  suits  brought  by  a  lien-holder 
6«  taken  to  he  brought  on  behalf  of  all  tlie  Ken-hold- 
^T8  of  the^  same  class"  &c 

By  t^his  language  a  suit  brought  by  a  single  lien-holder 
shall  taken  to  be  for  the  benefit  of  all,  although  the 

suit  do^cft  not  profess  to  be  brought  on  behalf  of  any  other 
Ken-hol<Jer  than  himself,  and  even  although  the  lien-holder 
^ho  V>T*iri4r8  the  suit  has  not  registered  his  claim.    All  or 
^txy  nvi  ruber  of  lien-holders  may  join  in  one  suit,  or  a  suit 
^agViti  bv  one  lien-holder  shall  enure  to  the  benefit  of  all 

^X^pears  to  me  the  suit  which  was  brought  in  this 
*  certain  number  of  lien-holders  did  by  the  positive 
t^^rovi^i^jj  of  the  statute  enure  to  and  was  for  the  benefit 
^'^^V^am,  although  he  was  not  named  as  a  party  suing, 
'^^^y    ^rie  lien-holder  could  in  his  own  name  carry  on  the 
^^Xiit  *Voi3i  first  to  last,  and  all  the  others  could  come  in  by 
"^^^rtix^    of  that  suit  and  prove  their  claims.    The  act  of 
■*^*g*^t;r^^iQfi  of  the  lien  is  like  being  made  a  party  in  the 
office  in  a  creditor's  suit  after  decree.    I  am  of 
^:i^pinion  that  Graham  or  Pearson  had  by  the  operation  of 
^^^tute  instituted  proceedings  in  due  time  to  realize 
^l*^m,  and  that  he  is  entitled  to  the  benefit  of  these 
l^roc^^jji^gg  just  as  he  would  have  been  if  he  had  been 
»^nx^^  as  a  plaintiff  therein. 

rule  in  equity  was  well  settled  that  a  bill  filed  by  a 
^t^Or  on  behalf  of  himself  and  of  all  other  creditors  is 
t-he  \>iXj      ^j^^  actual  plaintiff  alone.    "  He  acts  upon  his 
^^«re  motion,  and  at  his  own  expense,  and  he  attains 
^  ^t^^lute  dominion  of  the  suit  until  the  decree,  and  he 
"^y^  dismiss  the  bill  at  his  pleasure.    After  a  decree  he 
^^o-t  by  his  conduct  deprive  other  persons  of  the  same 
the  benefit  of  the  decree  if  they  think  fit  to  prose- 
it^    The  reason  of  the  distinction  is,  that  before 
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decree  no  other  person  of  the  class  is  bound  to  rely  uj. 
the  diligence  of  him  who  has  first  instituted  his  suit,  1 
may  file  a  bill  of  his  own,  and  that  after  a  decree  no  secc 
suit  is  permitted" :  Hand  ford  v.  Storie,  2  Sim.  &  S.,  196, 
p.  198;  Pemberton  v.  Topham,  1  Beav.,  316,  at  p.  318. 

In  Woodgate  v.  Field,  2  Hare  211,  214,  the  Vice-Clii 
cellor  said:  "After  the  decree,  every  creditor  has  an  inter 
in  the  suit;  but  the  question  is,  whether  the  plaint 
until  decree,  is  not  dominus  lith,  so  that  he  may  d 
with  the  suit  as  he  pleases.  There  is  nothing  to  prev€ 
other  creditors  from  filing  bills  for  a  like  purpose ;  a 
there  is  nothing  more  common  than  for  several  suits 
exist  together,  and  the  Court  permits  them  to  go  on  i 
gether  until  a  decree  in  one  of  them  is  obtained,  because 
is  possible  before  the  decree  that  the  litigating  credil 
may  stop  his  suit."  See  also  Holden  v.  Kynaston,  2  Bei 
204. 

Is  there  any,  and,  if  so,  what  difference  between 
action  brought  by  a  creditor  or  shareholder  for  himself  a 
all  others  of  the  like  class  with  himself,  for  a  purpc 
common  to  them  all,  according  to  the  general  practice 
the  Court,  and  an  action  brought  by  one  or  more  li 
holders,  and  which  action  the  statute  declares  "  shall 
taken  to  be  brought  on  behalf  of  all  the  lien  holders  of  H 
same  class  ?" 

In  an  action  brought  according  to  the  practice  of  tl 
Court  the  proceeding  of  the  one  plaintiff^  for  himself  ai 
the  others  in  interest  with  him  is  one  (1)  brought  upc 
his  own  mere  motion;  (2)  at  his  own  expense;  (3)  ai 
he  retains  the  absolute  dominion  of  the  suit  until  tl 
decree,  so  that  he  niay  dismiss  the  bill  at  his  pleasure :  ( 
the  reason  is,  that  no  other  person  is  bound  to  rely  upi 
the  diligence  of  the  one  who  has  instituted  the  suit,  ( 
and  may  file  a  bill  for  himself:  (6)  but  after  decree  in  oi 
suit  no  second  suit  is  permitted,  (7)  because  after  decree  in 
suit  of  this  kind  every  creditor  has  an  interest  of  which  ] 
cannot,  without  his  consent,  be  deprived ;  and  (8)  oth 
creditors  may  file  their  bills,  as  well  as  the  original  credit< 


m'pherson  et  al.  v.  oedoe  et  al. 


2o7 


^tkQ  filed  it  for  himself  and  for  all  other  creditors,  because 
tii^^r  cannot  prevent  the  original  creditor  from  stopping  or 
'fc'^ling  his  own  suit  before  decree. 
XITnder  the   Mechanics'  Lien  Act  the  registered  lien 
l^^^lc^ers  have,  I  think,  not  merely  "an  inchoate  right  which 
ucM.^^^^  be  perfected  by  decree :  "  Woodgate  v.  Field,  2  Hare, 
214,  but  an  actual,  beneficial,  and  personal  right  and 
i*::^. -fcp^^rest  in  the  action  brought  by  one  or  more  of  their 
«^'*-j»a,  although  they  may  not  be  individually  named  as 
I^^K^Sntiffs.    (1)  The  statute  declares  such  action  shall  be 
L«n  to  be  brought  on  behalf  of  all  lien-holders  of  the 
16  class ;  it  is  not,  therefore,  at  the  mere  motion  of  one 
lore  of  them  that  he  or  they  assume  to  act  for  the 
.ers.  (2)  And  the  statute  also  declares  that  in  the  event 
4he  death  of  the  plaintiff,  or  of  his  refusal  or  neglect  to 
-<:>ceed  with  the  action,  the  Court  may  give  leave  to  any 
Ler  lien  holder  to  prosecute  the  same.  (3)  The  lien 
►Xders  are  all  persons  having  separate  charges  wpon  tlie 
:  "wwie  property,  (4)  The  jurisdiction  of  the  Court  is  deter- 
i  ved  by  the  amoumt  of  the  claims  filed  as  liens  (sec  12). 
( >  And  where  there  are  several  liens  under  the  Act  against 
"t^^^e  same  property,  each  class  of  lien  holders  is  to  rank 
passu  for  their  several  amounts  and  the  proceeds 
any  Rale  shall  be  distributed  amongst  them  pro  ratd, 
*^^^^rding  to  their  several  classes  and  rights;  and  they 
be  respectively  entitled  to  execution  for  any  balance 
to  them  respectively  after  said  distribution  (sec.  17.) 
1*he  purpose  of  the  statute  is  to  prevent  multiplicity 
Motions  for  small  claims,  in  which  the  costs  would  be 
^^orroously  out  of  proportion  to  and  in  excess  of  the  sums 
and  these  provisions,  and  the  whole  purpose  of 
Act,  and  the  proceedings  of  and  in  the  action,  are  so 
'Widely  diflTerent  from  the  ordinary  creditor's  action  that 
rules  which  are  applicable  to  such  latter  actions  cannot 
^  held  to  govern  this  peculiar  statutory  remedy  of  these 
Ken  holders.    That  appears  to  have  been  the  opinion  of 
in  Buntivg  v.  Bell,  23  Or.  584,  at  p.  590. 
^  *«ii,  therefore,  of  opinion  that  the  claim  of  Graham^ 
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which  wa8  duly  registered  and  which  became  a  charge 
upon  the  property  in  question,  cannot  be  removed  as  a 
claim  upon  that  property  without  the  special  order  of  the 
Court ;  and  that  the  action  which  was  pending  was  one  in 
which  he  had  a  personal  beneficial  interest;  and  that  it 
could  not  be  dismissed  without  notice  to  him,  or  to  the 
assignee  Pearson,  and  without  his  consent,  or  without  a 
judicial  decision  specially  against  his  claim. 

I  think  this  rule  is  better  than  the  one  which  prevails 
according  to  the  practice  of  the  Court  on  a  creditor's  bilL 

But  that  which  the  Court  has  not  done,  or  could  not  do, 
the  Legislature  has  done.  The  Mechanics'  Lien  Act  may 
be  tolerated  to  some  extent.  As  it  now  stands  it  is  very 
oppressive  upon  the  owners  of  property,  for  it,  in  effect, 
compels  every  proprietor  building  or  improving  his  property 
to  become  his  own  paymaster,  or  to  do  his  own  work,  and 
to  make  it  perilous  for  him  to  trust  to  any  one  else  whoae 
business  it  is  to  attend  to  such  matters,  however  incon- 
venient or  impossible  it  may  be  for  him  to  attend  to  them 
himself.  Multiplicity  of  registrations  against  the  proprie- . 
tors'  lands  are  vexatious  enough,  and  it  is  some  benefit  to 
save  him  from  a  multiplicity  of  actions. 

The  consolidation  of  actions  at  the  common  law  is  a 
power  long  exercised  by  the  Courts,  and  is  a  practice 
adopted  to  save  unnecessary  costs  as  far  as  it  is  possible 
to  do  so. 

I  am  of  opinion  that  the  orders  of  the  learned  Chief 
Justice  of  the  Queen's  Bench  and  Master  in  Chambers 
should  be  set  aside  dismissing  the  action,  and  that  the 
applicant  should  be  allowed  to  intervene  and  prosecnte 
the  same  for  his  own  benefit,  and  for  the  benefit  of  any  ^ 
other  lien-holder  of  the  same  class  as  himself  whose  claimae 
have  not  already  been  paid  or  discharged,  as  it  appears- 
the  plaintiffs  named  in  the  action  already  brought  refuse  ta^ 
proceed  therein.  The  leave  now  given  to  Pearson,  beiii^j« 
granted  to  him  according  to  section  15  of  the  Act,  upo^z 
the  condition  of  saving  the  now  named  plaintifib  from  mmm 
costs  of  the  said  action  which  the  defendants  claim  or  mrM_ 
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cFm,im  against  them,  and  from  all  future  costs  whatever, 
*nci  if  Pearson  be  made  a  party  to  the  action,  he  will  be 
'^^sjXDnsible  to  the  defendants  for  costs,  and  if  he  carry  on 
^«  «mit  in  the  name  of  the  present  plaintiffs,  he  must  give 
M.  mty  for  the  defendants'  costs, 
""-■^"fce  rule  will  be  drawn  up  accordingly. 


--ALT,  J. — This  is  an  appeal  from  the  judgment  of  the 
cf  Justice  of  the  Queen's  Bench  Division  dismissing  an 
>^al  from  the  Master  in  Chambers,  who  had  refused  an 
Lication  to  allow  Pearson  to  intervene  in  the  suit  of 
^^^M^herson  et  al  v.  Gedge  et  al,  under  the  provisions  of  the 
^^^:2hanic8'  Lien  Act. 
X  ^  appears  that  one  Edmund  H.  Graham  filed  a  mecha- 
^  lien  against  one  George  Gedge,  dated  31st  March,  1882, 

'^^^^m<5h  was  duly  recorded  on  Ist  April  following.    This  lien 
on  14th  June  then  next  assigned  to  the  said  Pearson, 
proceedings  were  taken  either  by  Graham  or  Peai-son 
»a]ize  the  claim  under  the  provisions  of  section  21  of 
d  Act,  and  of  course  no  certificate  that  such  steps  had 
?^3i  taken  was  registered.    A  suit  had  been  instituted  by 
said  McPheraon  et  ai  v.  the  said  Gedge  et  ai,  under  the 
^'^li  section  of  said  Act,  but  Graham  was  not  a  party 
^Teto,  and  a  lis  pendens  had  been  registered  on  that 
in  the  name  of  McPheraon  et  al  v.  Gedge,    This  suit 
subsequently  dismissed  in  December,  1882,  by  the 
ii:n8ent  of  all  parties  thereto. 

'Mi.  Hodgins  now  wishes  to  have  the  order  of  dismissal 
^minded,  and  to  be  allowed  to  intervene  on  behalf  of 
^eanon,  on  the  ground  that  before  such  dismissal,  namely, 
\xk  November,  1882,  he  had  received  instructions  to  inter- 
vene, and  intended  so  to  do,  and  that  he  had  no  notice  of 
^  order  of  dismissal  until  he  saw  it  mentioned  in  a 
neirapaper. 

la  my  opinion  the  judgment  of  the  learned  Master  in 
Ambers  was  correct,  and  consequently  the  judgment  now 
^'I'^^ed  against  should  be  affirmed. 

tixe  2l8t  section  above  referred  to:  "Every  lien  which 
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was  no  doubt  the  express  intention  of  the  Legislature 
''^l^'^n  they  passed  this  Act,  which,  however  equitable  in 
^'^'C^^^ntion,  is  calculated  to  make  one  man  pay  another  man's 
d.^^\z^-^^  that  all  persons  dealing  with  the  owner  of  property 
^'^^ii^'^jdd  have  full  notice  of  all  claims  against  it.  They  have 
^*^^^»refore  enacted  that  the  persons  mentioned  as  having  or 
l>^^i:Mzig  entitled  to  liens  shall,  if  the  lien  is  not  registered, 
t^-^  ^  ^r^g  an  action  to  enforce  it  within  thirty  days  after  it 
^'^^  accrued,  and  register  a  certificate  thereof,  or  the  claim 

absolutely  cease  to  exist ;  or  if  the  lien  has  been  regis- 
"*^3d  then  to  take  the  same  steps  within  ninety  days, 

^rwise  it  shall  absolutely  cease  to  exist. 
IXl  think  the  appeal  should  be  dismissed. 

^CDsLER,  J.  A. — This  action  was  brought  on  the  1st  of  April, 
2,  by  a  number  of  unregistered  lien-holders  as  plaintifi's. 
J  pleadings  were  not  closed  until  the  29th  September, 

^Ji'he  applicant  is  the  assignee  of  a  registered  lien-holder, 
b&  o  registered  his  lien  on  the  day  the  action  was  begun, 
<3  who  did  not  take  proceedings  actively  to  enforce  it 
>use  he  relied  upon  his  right  to  prove  it  in  the  present 
The  plaintiffs  and  the  applicant  are  lien-holders  of 
«ame  dcisa :  that  is  to  say,  they  all  contracted  directly 
With  or  were  emplojed  by  the  same  jjeraon,  for  that  is 
is  meant  by  this  expression,  which  does  not,  as  I 
^^k,  refer  to  any  distinction  between  registered  and 
f^^^^'-iregistered  Hens.    Nothing  appears  to  have  been  done 
tte  suit  for  about  a  month  (29th  September  to  3rd 
^  ^^^^mber),  on  which  last  mentioned  day  Mutton,  the 
owner,  settled  the  claims  of  the  plaintiffs  by  a  pay- 
of  $40.10,  and  their  solicitor  agreed  that  it  should 
A  few  days  afterwards  the  same  solicitor  received 
^^^t;^ctions  from  the  applicant  to  intervene  and  obtain 
t^yrnent  of  his  claim.    Notice  was  at  once  given  to  the 
^^ioitors  who  had  up  to  that  time  acted  for  the  defendant 
^^tton,  and  while  correspondence  was  passing  between 
and  the  af)plieants  solicitor  on  the  subject,  the 
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latter  expressly  refused  to  give  the  solicitors  of  the  other 
defendants,  the  Manitoba  Land  Company,  a  consent  to  an 
order  dismissing  the  action,  giving  as  a  reason  to  the  clerk 
vfho  asked  for  it  that  he  had  been  instructed  to  intervene 
in  the  suit  on  behalf  of  Pearson.  I  do  not,  however  think 
that  the  clerk  could  have  communicated  anything  more 
than  the  mere  fact  of  the  refusal  to  his  employer,  other- 
wise I  can  scarcely  suppose  the  latter  would  have  pro- 
ceeded, as  he  did,  to  obtain,  ex  parte,  on  the  12th  Decem- 
ber, 1882,  an  order  dismissing  the  action,  which  was  regis- 
tered on  the  following  day. 

The  question  is,  whether,  in  these  circumstances,  the  suit 
should  be  restored,  and  the  applicant  permitted  to  intervene 
and  prosecute  it  for  his  own  benefit. 

The  LHh  section  of  the  Mechanics'  Lien  Act,  R.  S.  O.  ch^ 
1 20,  enacts  that  all  suits  brought  by  a  lien-holder  shall  be 
taken  to  be  brought  on  behalf  of  all  the  lien-holders  of  the 
same  class ;  and  that  in  the  event  of  the  death  of  the 
plaintiff  therein,  or  his  refusal  or  neglect  to  proceed  there- 
with, such  suits  may,  by  leave  of  the  Court,  be  prosecuted 
and  continued  by  any  other  lien-holder  of  the  same  class. 

I  think  that  under  this  section  registered  lien-holders  of 
the  same  class  have  a  direct  interest  in  such  a  suit,  of 
which  they  cannot  be  deprived  by  the  mere  act  of  the 
plaintiff  in  settling  his  own  claim  and  consenting  to  a  dis- 
missal. His  action  is,  by  the  very  terms  of  the  statute, 
and  quite  irrespective  of  his  intention,  taken  to  be  brought 
on  behalf  of  all  lien-holders  of  the  same  class,  and  they 
must  therefore  have  a  right  at  the  proper  stage  to  prove 
their  claims  in  such  action.  The  plaintiff  cannot  be  dami- 
nu8  litis  in  such  a  case  in  the  sense  in  which  he  is  so  prior 
to  the  decree  in  an  ordinary  class  suit.  If  he  was,  it  would 
be  in  his  power  to  defeat  the  claims  of  other  lien-holders  who- 
had  refrained,  in  reliance  upon  their  statutory  right,  from 
putting  the  owner  or  themselves  to  the  expense  of  another 
action,  by  settling  or  dismissing  his  own  suit  after  the 
expiration  of  the  time  limited  for  the  commencement  of 
theirs.    He  is  doubtless  free  to  settle  his  own  demand,  and 
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t^c^  refuse  or  neglect  to  proceed  with  his  suit  for  that  or  any 
oC>lfter  reason ;  in  which  case  it  can  only  be  proceeded  with 
jw  -fc   t>lie  instance  of  other  lien-holders  by  leave  of  the  Court 
^K^d  on  proper  terms.    Doubtless,  too,  the  suit  is  liable  to 
k>^^?    effectually  dismissed  at  the  defendants'  instance,  for 
pv^a^nt;  of  prosecution  or  other  sufficient  reason,  not  only 
k^^&inst  the  plaintiff,  but  against  other  lien-holders,  who,  as 
as  the  nominal  plaintiff,  are  bound  to  see  that  it 
i^m^     px^osecuted  with  due  diligence  if  they  mean  to  take 
v&iitage  of  it :  Bunting  v.  Belly  23  Gr.  584. 
One  question  must  always  be,  whether  there  has  been 
on  the  part  of  the  person  who  seeks  to  intervene 
«i.t;lier  in  omitting  to  register  his  lien  (fori  do  not  now 
-desire  to  decide  that  an  unregistered  lien-holder  cannot 
"t-mke  the  benefit  of  such  a  suit),  or  in  seeing  that  the  suit 
^^•^   been  duly  prosecuted.    The  law  imposes  a  serious 
^nrden  upon  the  owner,  and  he  is  entitled  to  know  as  soon 
*^  possible  what  liabilities  his  property  is  charged  with, 
to  lave  them  removed. 
^  plaintiff  settles  with  all  registered  lien-holders 
«^n  action  has  been  brought,  I  can  readily  under- 
^hat  an  application  to  intervene  by  one  who  is  not 
would  be  received  with  disfavour.    But  I  can 
^  laches  on  the  part  of  the  present  applicant.  He 

^^*^t^red  his  lien,  and  the  land  owners  had  actual  notice 
^^^^  \>y  search  in  the  books  of  the  registry  office,  as  the 
^-*^Arit8  shew.    It  is  said  he  should  have  made  himself  a 
to  the  suit,  but  how  should  he  have  done  that  ?  He 
j^^^^^^^i  expect  to  be  made  a  party  after  decree,  and  long 
the  suit  was  dismissed  he  was  pressing  his  claim  upon 
^    ^  ^^ners  through  a  firm  of  solicitors  who  professed  to  be, 
'Who,  no  doubt,  were  acting  for  the  defendant  Mutton, 
^^J^  l^ad  also  given  notice  of  it  to  the  solicitors  for  the 

defendants  in  the  action. 
^;^>«j^^  such  circumstances,  with  great  respect  for  the  learned 
Justice  and  the  Master  in  Chambers,  I  cannot  think 
^    ^  tJie  action  should  have  been  dismissed  without  notice 
applicant.    Unless  it  is  restored  he  will,  without 
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any  appareDt  default  on  his  part,  be  deprived  of  his 
remedy  :  Dunn  v.  McLean,  6.  P.  R.  166  ;  and  he  should,  in 
my  opinion,  now  be  allowed  to  intervene  and  prosecute  the 
buit  upon  the  terms  suggested  by  the  Chief  Justice  of  this 
Division. 

With  regard  to  section  21  it  appears  to  me  that  it  is 
sufficiently  complied  with  by  the  registration  of  a  certifi- 
cate of  the  bringing  of  an  action  in  which  the  claim  may 
be  realized,  as  was  done  in  the  present  case.  To  hold 
otherwise  would  be  to  hold  that  each  lien-holder  must 
bring  an  action,  which  is  precisely  what  the  Act  says  he 
need  not  do. 


Motion  granted. 
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[COMMON  PLEAS  DIVISION.] 


In  Re  Jarrard 

0€ii^ion — Public  book —  Evidence  —  Alteration — Forgei^ — Extradition 
Act,  1877,  45  Vic,  ch,  25,  D, 

Pi^oner,  who  was  collector  of  the  Goontj  of  Middlesex,  in  the  State 
New  Jerspj,  kept  a  book  in  which  to  enter  the  payment  and  receipts 
moneys  received  by  him  as  such  collector,  and  which  was  the 
pnooip^l  book  of  account  kept  by  him.    The  book  was  purchased  wiih 
we  monej  of  the  county,  and  was  kept  in  the  collector's  office,  and  was 
y^y  bim  at  the  close  of  his  term  of  office  ;  it  was  by  statute  open  to 
the  ioaf>ection  of  those  interested  in  it,  and  contained  the  certificate  of 
the   oouoty  auditors  as  to  the  correctness  of  the  matters  therein  con- 

^l^o^t  the  book  was  the  public  property  of  the  county,  and  not  the 
|P"^*         property  of  the  prisoner. 

tjb^  l>ook  had  been  examined  by  the  proper  auditors  as  to  the  amounts 
'^^iw^^i  and  paid  out  by  and  through  the  prisoner  as  such  collector,  and 
•  ^rdGcate  of  the  same  made  by  them,  the  prisoner,  who  was  a  de- 
■*ulte»»^  with  intent  to  cover  up  his  defalcation,  altered  the  book  by 
""^^Jsii^^  certain  false  entries  therein  of  moneys  received  and  paid  oui. 

cb^nj^ng  the  additions  to  correspond.    Some  of  these  entries  were 
^  th»    prisoner  himself,  and  others  by  his  clerk  under  his  direction, 
oTi  ^^^^  clerk  on  finding  that  such  entries  were  false  changed  them  back. 

^tfc^t  this  constituted  forgery  at  common  law,  as  well  as  under  our 
^■J*^«»t«  32..S3  Vict.  ch.  19,  D. 

aia^^  that  under  the  Extradition  Act  of  1877,  40Vict.  ch.  25,  D.,  it 
?^**«^»itial  that  the  offence  charged  should  be  such  as  if  committed 
r^*^  ould  be  an  offence  against  the  laws  of  this  country.  The  offence, 
^^^"^      was  also  proved  to  be  forgery  by  the  laws  of  New  Jersey. 

^  '^^^RIT  of  habeas  corpus  in  this  case  was  issued^ 
retun^^yg  before  the  Divisional  Court  of  the  Common 
Pleaa  Tt2)ivi8ion ;  and  a  writ  of  ceHioraH  was  also  issued 
^^^^  up  all  the  papers  and  proceedings  in  this  case 
before  the  said  Court. 

^  ■■'^^  facts  were,  that  the  prisoner  was  the  collector  for 
off^  ^^xinty  of  Middlesex,  in  the  State  of  New  Jersey,  one 
United  States  of  America.    He  was  in  default  to 
^   Extent  of  about  $36,000,  in  his  accounts  with  the 
^^ty.    To  conceal  his  default  he  made  certain  false 
in  an  account  book  of  his  transactions  for  and  with 
£^^^   ^unty,  which  were  alleged  to  have  been  false  and 
^^^^^^d^jlent  entries,  and  to  constitute  the  offence  and  crime 
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be  deponent  further  said  that  it  was  the  custom  of  the 
Dce  committee  of  the  board  of  chosen  freeholders  of 
said  county,  and  it  is  their  duty  under  the  law,  at 
"*un  stated  periods  in  each  fiscal  year  to  examine  an<l 
lit  the  accounts  of  the  receipts  and  payments  by  the 
»11ectorof  the  said  county  of  the  public  moneys  of  the 
•  ^cJ  county  and  State  for  the  period  of  time  specified  for 
^^^'^^    examination  of  such  accounts  :  that  the  accounts 
^^"^^      t;1ie   receipts  and  payments  of  the  public  moneys 
^^"^    t^I^e  said  county  were  examined  from  time  to  time 
^^3^     "fclie  finance  committee  of  the  board  of  chosen  free- 
'^^old^rs  of  the  said  county  during  the  period  of  time 
^^ovo«d  by  said  book  journal  :  that  the  manner  of  conduc- 
"^^^g  the  examination  would  be  generally  and  substantially 
follows— deponent  being  present  at  and  upon  the 
^XJcei^on  of  said  examination.    He  described  that  the 
^^^^ipts  of  Jarrard  would  be  compared  with  the  entries  of 
'^^^ipts  in  the  said  book  with  which  "  he  charged  himself," 
the  payments  for  which  "  he,"  Jarrard,  **  gave  himself 
^*''^<lit  in  the  said  book  "  would  also  be  examined,  and  they 
^^'O.ld  "  examine  the  vouchers  produced  by  and  on  behalf 
^l^e  said  Jarrard  of  and  shewing  the  payment  by  him  of 
mtems  of  payment."  Upon  the  committee  being  satisfied 
'fclie  correctness  of  the  items,  "  one  of  the  committee 
^^"^^Id  place  a  check  mark  upon  the  entry  of  payment  in 
aaid  journal,  which  would  shew  the  particular  item  of 
^^^3^inent  on  which  the  check  mark  was  placed  had  been 
^^^^^^*iined  and  found  to  be  correct  by  the  committee,  and 
^     ^"^"^  the  said  Jarrard  was  entitled  to  credit  for  so  much 
^     ^^"^laey  as   was    represented  by  said   item :    that  the 
^    ^  ^^«k  mark  so  made  would  be  the  initial  of  one  of  the 


mining  committee  ;  the  letter  *  E."  which  is  seen  by 
examination  of  the  said  journal,  made  11th  January, 
as  specified,  against  the  items  for  payments  on 
^  said  journal  as  aforesaid,  being  intended  to  represent 
^  name  of  John  C.  Evans,  one  of  the  said  finance  com- 
:  that  the  said  John  C.  Evans,  John  C.  Morris, 
A.  N.  Freeman,  whose  names  are  attached  to  the 
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Icftte  in  anid  jounial,  under  the  dnte  of  11th 
i8s:3,  having  been,  in  faot»  the  finance  committee 
f]  board  <»f  chosen  freehoklei*s  on  the  said  day : 
the  said  finance  couiniittee  had  completed  their 
Ion  of  the  said  Uxik  and  vouchers  produced  by 
philf  i)f  tlie  sai<l  Jarrard,  and  had  entered  on  the 
fnnl  tlie  aforesai»l  certificate,  and  had  respectively 
[lie  mnu}  as  afore.s*ii<l  upon  the  lUh  of  January > 
Id  had  a<ljusted  and  settle<l  the  accounts  of  the  said 
fr  as  tliLiein  contained  and  specified,  and  allowed  to 
[h  audite  as  he  was  entitle<l  to  as  therein  contained, 
fl  Lev!  D.  Jarranl  did,  on  or  aliout  the  14th  of  May, 
•  \  ]ii  ior  to  the  delivery  of  the  said  journal  to  his 
r  ill  olHce,  4lireet  this    deponent  to  make  the 
tiiiLT  entries  in  the  said  journal,  to  wit: 

page  66,  as  of  the  date  0th  September,  1882,  item 
^270^,  note  paid  in  National  Bank  of  New  Jersey, 
|000,    And  Jarrard  then  caused  the  posting  of  that  * 
itobeiAiii'ed  from  the  original  footing  of  $1,149.74 

>n  page  74,  as  of  12th  Septeml»er,  1882,  item  308 J,  A.^^^ 
D^^yrd#;'i#ftM-i fi*  on  account  of  juroi-s'  fees,  31,000;  anc^ 
t  Jarrard  put  the  letter  E  a^jainst  the  said  entry, 
ke  it  appear  the  committee  had  examined  the  entry  an» 
nd  it  oorreet,  ami  that  it  had  the  genuine  voucher  an- 
ick  mark  of  the  connnittee. 
)n  page  ICO.  as  ol'  (ith  ]3eeeml>er,  1882,  item  No. 
J,  Deabrow,  sheriff,  on  account  of  jurors,  $1,000.  Theft 
us  made  912,000. 

Then  Jarrard  directed  the  following  entries  to  be  ma^w^^^^ncle 

Dedhler  on  the  other,  or  credit  side  of  the  account,  ,  as 

myn  l«d«wd  by  him : 

t-JBj*;  llth,  18S2,  received  from  A.  J.  Des- 

IvTDw,  sheriti',  for  taxes  and  costs. . . .     $553  07 
}. — July  1st,  1883,  received  from  Ira  Wame, 

collector  of   Madison  township,  on 

account  of  taxes   2,500  OO 


RE  JARRARD. 


269 


July  7th,  1883,  received  from  C.  C.  Dally, 
collector  of  Woodbury  township,  on 

account  of  taxes   3,000  00 

— Received  from  Wm.  B.  Mount,  treasurer 
at  Perth,  Amboy,  on  account  of  taxes 

for  the  year  1882   2,000  00 

*  S.  Received  from  W.  B.  Mount,  treasurer  of 

the  city  of  Perth,  Am  boy,  on  accou  n t . .    2,000  00 

 C.  C.   Dally,  collector  of  Woodbridge 

township,  in  full  for  taxes.  This  sum 
was  originally  entered  at  $1,000,  and 
by  Ja!Tai'ds  instructions  was  changed 
to  J2,()00.  The  first  «2,000  was  paid 
by  C.  C.  Dally,  1883 ;  original  entry 

increased  by    1,000  00 

 April  30th,  received  from  W.  B.  Mount, 

treasurer  of  the  city  of  Perth,  Amboy, 

on  account   1,000  00 

These  sums  make  S12,053  07 

-^oid  which  said  sums  amounting  to  $12,053.07  were 
^"'^^^'^'ived  by  the  said  Jarrard  "  over  and  above  the  amount 
^^tooney  charged  in  the  said  journal  as  received  by  him 
^%he  time  the  journal  was  examined,  approved  and 
*^^^^3ted  by  the  finance  committee,  on  the  11th  of  January, 
3,  and  on  the  8th  of  May,  1883." 
•^e  three  items  of  $12,000  on  the  credit  side  of  the 
^"^^^^^unt  balance  the  seven  items  on  the  debit  side  of  the 
^ij^^^^unt,  and  leave  a  sum  of  only  $53.07  apparently  against 
prisoner. 

*^^^lie  812,053.07  the  prisoner  actually  received,  but  did 
^^^'^i:^  charge  himself  with  until  affcer  the  auditing,  and  the 
1^"^  ^^,000  was  inserted  on  the  opposite  side  to  counter- 
'^**-^ance  by  false  entries  the  first  mentioned  sum. 

--^All  these  entries  were  made  by  Deshler  on  the  14th  of 
^^^^y,  1883. 

^^eshler  then  stated  "that  after  he  had  made  the 


.        ^  ^  several  entries  in  said  journal  at  the  direction  of 
^^^^^  said  Jarrard,  this  deponent,  fearing  from  intimations 
'  he  then  received  that  something  was  wrong  in 
accounts  of  Jarrard,  as  such  collector,  and  having 
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seen  the  said  Jarrard  also  falsifying  the  said  entry 
of  payments,  the  check  mark  of  the  said  committee  above 
specified,  and  the  initial  of  John  C.  Evans  to  item  908^, 
the  deponent  did  on  the  14th  of  May,  1883,  ask  the  said 
J ari-ard  for  his  vouchers  for  the  said  three  entries  or  pay- 
ments. Jarrard  replied  to  the  deponent :  "  Make  one," 
meaning  for  the  deponent  to  make  such  voucher.  "I 
replied  I  would  not.  I  said,  *No  Jarrard,  those  entries  can't 
stand/  Jarrard  said  :  *  If  you  do  not  make  the  vouchers 
it  will  damn  me/  I  said  :  *  Mr.  JaiTard,  it  don't  make  any 
difference  to  me  whether  it  damns  you  or  not.  I  do  not 
propose  to  allow  you  to  put  me  in  a  position  to  be  damned 
myself/  I  told  him  further :  *  I  never  would  have  allowed 
him  to  have  used  me  to  make  those  entries,  if  he  had  not 
deceived  me/  Jarrard  left  the  ofKce,  and  I  have  not  seen 
him  since  but  once  at  the  post  office.  *  *  That 
the  entry,  C.  C.  Dally,  collector  of  Woodbridge  township, 
taxes  in  full,  was  originally  entered  $1,000.  Jarrard 
himself  on  the  said  day  changed  it  to  $?,000.  I  myself 
aftei*wards  changed  it  back  to  its  original  amount  in  his 
presence,  and  in  his  presence  I  wrote  the  words,  "1  refuse 
to  cany  out  more  than  $1,000."  *  •  I  afterwards 
entered  against  item  270j,  "error,"  and  changed  the  1  in 
the  $10,000  into  an  0.  Against  item  308^  I  wrote, 
"  refused  to  enter."  And  he  explained  the  entries  he  made 
opposite  the  other  items. 

Richard  Serviss,  tiie  successor  in  office  of  Jarrard,  swore : 
"  The  journal  exhibit  A.,  is  one  of  the  public  records  of  the 
payments  and  receipts  of  the  public  moneys  of  the  said 
county/' 

John  G.  Garretson,  chairman  of  the  board  of  chosen  free* 
holders  of  the  county  of  Middlesex,  and  State  of  New 
Jersey,  made  the  like  statement  as  to  the  journal ;  and  he 
added  that  the  book  was  provided  by  the  said  board,  and 
that  it  is  the  property  of  the  said  board,  and  is  **the  main 
and  principal  book  of  account  kept  by  the  said  collector  of 
the  entry  of  payments  and  receipts  by  the  said  Jarrard  as 
such  collector." 
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-■—during  Michaelmas  Sittings,  November  19,  1883,  Osier, 
Q-  ^^3-,  and  N.  Murphy  filed  the  writ  and  return  thereto, 
'^^^^  -moved  for  the  discharge  of  the  prisoner.  The  question 
"^rlether  the  offence  charged  here  is  forgery:  that  is, 
^^^^^^^ry  according  to  our  law.  In  the  first  place,  the  book 
'^^"hich  the  entries  were  made  was  the  private  property 
■^lie  prisoner,  and  kept  for  his  own  convenience.  It  wa» 
^"t^  the  same  as  if  the  prisoner,  instead  of  keeping  a  book, 
kept  his  account  on  separate  sheets  of  paper.  He 
a  right  to  make  any  alterations  he  pleased.  Assuming, 
'ever,  that  the  book  was  the  public  property  of  the 
ity,  did  the  alterations  constitute  forgery  1  To  con- 
'"^^  ^'fc'^ite  forgery  there  must  be  an  intent  to  deceive.  There 
^^-^"^*1d  be  no  intention  to  deceive  until  the  book  was  handed 
to  the  prisoner's  successor  in  office,  and  before  the 
was  so  handed  over  the  alterations  had  been  corrected ; 
L  it  makes  no  difference  that  the  corrections  were  not 
le  by  the  prisoner ;  they  were  made  by  a  person  occu- 
"  ^5-3ig  the  position  of  his  clerk.  Moreover,  the  alterations 
^mselves  were  never  made  by  the  prisoner,  but  by 
-«hler,  the  clerk.  They  referred  to  Regina  v.  Marcus,  2 
^  K.  356 ;  Re  Lamiraiule,  10  L.  C.  Jur.  280  ;  Re  Hall, 
R  331 ;  Re  Winds(yi\  6  B.  &  S.  522,  10  Cox  0.  C. 

Martin,  Q.  C,  for  the  county  of  Middlesex,  N.  J.  The 
^^)k  here  was  clearly  a  public  book,  just  as  books  in  a 
try  office  are  public  books.    The  prisoner  submits  the 
iks  for  audit.    The  entries  in  the  book  are  audited  by 
I  board  of  chosen  freeholders,  and  a  written  certificate 
ea  by  them  as  to  its  correctness.    The  alterations  are 
made.    This  was  the  alteration  of  a  public  record, 
was  the  alteration  of  a  settled  and  audited  account,  and 
^t8  done  clearly  with  the  intent  to  deceive.    It  is  not 
^s^ssential  that  the  alterations  should  be  made  by  the 
prisoner  personally  and  in  his  own  handwriting  so  long  as 
is  done  by  another  at  the  instance  of  the  prisoner.  Here 
the  iUterations  were  made  by  Deshler,  the  clerk,  at  the 
/'il^xice  of  the  prisoner,  and  at  his  express  desire.  The 
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eritiii*^  of  the  letter  E  opposite  the  entry  308 J  to  represent  ct*. 
uhe  initial  letter  of  Mr.  Evans's  name,  as  shewing  that  thi 
boanl  of  niulitors  hacl  audited  this  entry,  was  the  prmann*'  mm 
jict  of  the  prisoner.    The  alterations  were  clearly  inad». 
with  the  intention  to  deceive  and  defraud,  namely,  to  1 
to  the  belief  that  the  alterations  were  in  the  books  wbe~^ 
they  were  audited,  namely,  on  the  8th  of  May.    There  w^k 
therefore  clearly  forgery  committed  on  the  14th  of  Ma^^ 
State,  Young,  46  N.  H.  266 ;   Wharton's  Crim.  Law,  8t» 
ed.,  pp.  567-570,  sec.  667 ;  Biles  v.  Commonwealth,  32  Pen: 
.•>29  ;  The  People  v.  Pheljw,  49  Howard  N.  Y.  462;  B 
V.  State,   18  Ohio  497;  Extradition  Act,  1877; 
H'i7/iam«,7  P.  R.  275;  Re  Brotme,  31  C.  P.  484,  6  Ap^ 
386 ;  Re  Phippa,  1  O.  R.  586,  8  App.  77.    It  is  om/^^, 
essential  to  prove  a  privid  facie  case ;  and  the  Courts  wil^^" 
always  lean  towards  allowing  exti-adition :  Reffina  v. 
Maarer,  10  Q.  B.  D.   513;   Re  Caldwell,  5  P.  R  217; 
Re  Phippa,  1  O.  R.  586;  Re  Reno  and  Andenon^  4 
Can.  L.  J.  N.  S.  315  ;  Re  Gould,  20  C.  P.  154.    The  offenee 
was  clearly  forgery  by  the  laws  of  this  country ;  but  it  is 
sufficient  now  if  the  offence  be  forgery  within  the  laws  of 
the  country  where  the  offence  is  committed.    The  whole 
course  of  the  law  on  this  subject  is  changed  by  the  Act  of 
1877.    The  Act  does  away  with  all  the  distinctionB  at 
common  law  as  to  what  does  and  does  not  constitute 
forgery ;  and  all  we  have  to  do  now  is,  to  consider  what  is 
forgery  under  the  statute  :  Clarke  on  Extradition,  2nd  ed. 
52;  Re  Muller,  5  Philadelphia  R  289;  Taschereau's  Orim. 
Acts,  p.  40,  et  acq.    He  also  referred  to  Regi/na  v.  Ban- 
ner man,  43  U.  C.  R.  547 ;  15  U.  C.  L.  J.  N.  S.  70;  Rtgina  v. 
Smith,  1  L.  &  C.  C.  168,  9  Cox,  C.  C.  162 ;  Regina  v. 
Moody,  1  L.  &  C.  73,  9  Cox,  C.  C.  166. 

Fenton,  Crown  Attorney,  for  the  authorities  of  New 
Jei-sey.  If  the  prisoner  did  not  commit  foi^ery  on  lith  May 
he  committed  no  offence  on  that  day,  which  is  absurd, as  the 
embezzlements  were  previously  committed.  In  the  debit 
item  267  31,000  cash  received  was  fraudulently  altered  to 
$2,000,  and  the  footing  of  page  66  was  fraudulently  altered 
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fT-om  1.149.74  to  11,149.74,  and  the  initial."  E"  was  fraud- 
\ilem^tly  wiitten  to  verify  the  forged  entry  of  $1,000  on 
pft^-^  74.    All  these  are  clear  forgeries  of  an  audited 
account,  and  done  by  the  prisoner  himself  with  his  own 
Imlk^^   The  evidence  of  Mr.  Rice,  the  prosecutor  of  the 
Ple«s.  shews  that  they  are  forgeries  by  the  law  of  New 
Jersey^  and  they  are  also  plain  forgeries  here  under  the 
oommon  law,  being  acquittances  and  receipts  from  the 
***<3litors  to  the  prisoner:  Hat^ison's  Case,  1  Leach  180  ; 
^    BaU,  3  O.  R.  331,  9  P.  R.  373,  8  App.  R.  31 ;  Regvna 
^-    JJodd,  18  L.  T.  N.  S.  89;  Regina  v.  Ritson,  11  Cox 
C?-  C\  352,  L.  R.  1  C.  C.  R.  200;  Rex  v.  Farbe^.  7  C.  & 
^-  224 ;  Regina  v.  Hill  8  C.  &  P.  274 ;  Regina  v.  Beard, 
^        JfeP.  143;  Imhergy.  Commonwealth  (Pa.),  1  Crim.  Law 
^**^fir.  779.  By  the  second  schedule  of  "  the  Extradition  Act, 
^^^7,"  the  crime  is  to  be  construed  according  to  the  law  of 
at  the  date  of  the  alleged  crime  :  Re  Hall,  3  O.  R. 
I  Re  Phipps,  1  O.  R.  586,609 ;  Mtvller'a  Case,  5  Phila. 
>  and  if  the  prisoner's  offence  had  been  committed  in 
^''*^*^^-<la  it  would  have  been  forgery  on  14th  May,  1883, 
^^5*   ^erel}'  under  the  common  law  but  under  the  Can- 
^*^ri  statute  32  &  33  Vic.  ch.  19,  D.  See  title,  recital,  and 
^^^^ions  26  and  45 ;  Re  Hall  (above  cited),  and  Re  Phipps, 
R  586,  609,  8  App.  R.  77.    The  forged  entries  in  this 
^j^'^lic  book  of  the  board  of  chosen  freeholders  of  Mid- 
^  ^^^x  County  were  all  uttered  when  made,  but  it  is  not 
g    ^^ssary  to  prove  any  uttering :  Re  Hall,  3  O.  R.  331 ; 
^^"^-€«/top,  Crim.  Law,  6th  ed.,  602,  603.  He  also  referred  to 
jq.^*^  V.  Semn,  28  New  Jersey,  519,  which  shews  that  in 
•  ^"^V  Jersey  all  parties  to  forgery  are  held  to  be  prin- 

it;  tWiLSON,  C.  J.—Upon  the  evidence 

quite  manifest  the  book  or  journal  referred  to  was 
public  property  of  the  board  of  chosen  free-holders 
of  the  county,  and  was  in  no  sense  the  private  book 
?^     property  of  the  piisoner.     The  inspection  of  the 
and  the  action  taken  upon  it  in  respect  of  the 
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accounts  contained  in  it,  and  the  certificates  of  the  county 
officials,  are  sufficient  to  constitute  it  a  public  record.  It  is 
also  a  book,  record,  or  document,  as  to  which  it  appears  by 
statute  those  interested  in  it  are  entitled  to  an  inspection 
of  it.  That  point  being  quite  clear,  there  is  unquestionably 
ample  evidence  to  sustain  the  charge  laid  against  the 
prisoner. 

It  is  of  no  consequence  that  the  entries  were  not  actually 
made  by  the  prisoner,  but  by  the  clerk,  at  the  instance, 
and  by  the  express  desire  of  the  prisoner.  The  act,  in 
fact,  of  the  clerk  was  the  act  in  law  of  the  prisoner. 

There  was  one  act  among  those  charged  as  forgeries 
which  was  the  personal  act  of  the  prisoner,  that  is,  the 
writing  of  the  letter  E.  opposite  the  entry  308},  to 
represent  the  initial  letter  of  Mr.  Evans's  name,  to  indicate 
that  the  board  of  chosen  freeholders  had  audited  and 
approved  of,  and  had  checked  it  as  correct  by  the 
letter  E. 

The  change  of  the  addition  at  the  foot  of  the  page  on 
which  the  entry  270^  is  made  fromSl,149.74  to  $11,149.74 
waa  also  made  by  Jarrard  hunself. 

The  entries  complained  of  in  the  book  were  such  as 
might  have  deceived  any  one,  and  it  cannot  be  doubted 
they  were  intended  to  deceive  and  defraud. 

The  Extradition  Act  now  in  force  here  is  the  40  Vic 
ch.  25,  D„  and  by  the  second  schedule  of  that  Act  "  forgery, 
counterfeiting,  or  altering,  or  uttering  what  is  forged, 
counterfeited,  or  altered,"  are  among  the  therein  specified 
crimes,  and  such  crimes  are  declared  by  that  schedule  to 
be  construed  according  to  the  law  existing  in  Canada  at 
the  date  of  the  alleged  crime,  whether  by  common  law  or 
by  statute  made  before  or  at  the  passing  of  this  Act,  and 
ns  including  only  such  crimes,  of  the  descriptions  comprised 
in  the  list,  as  are  under  that  law  indictable  offences." 

By  section  1,  paragraph  2,  "The  term  'extradition 
crime '  may  mean  any  crime  which,  if  committed  in 
Canada,  or  within  Canadian  jurisdiction,  would  one  of 
the  crimes  described  in  the  second  schedule  to  this  Act ; 
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fti^^i   in  the  application  of  this  Act  to  the  case  of  any  exti*a- 
<ii'tii<:>xi  arrangement,  means  any  crime  described  in  such 
'ttkSQgement,  whether  comprised  in  the  said  schedule  or 
'ic^^i-**    See  on  this  point  also,  sec.  4,  sub-sec.  2. 

18  statute  and  the  "  extradition  arrangement "  of  1842 
the  powers  under  which  extradition  may  now  be 
^^"•^^^^xed.    The  words  of  the  aiTangement  are,  that  the 
P'^^^iXii^edings  for  extradition  shall,  for  the  specified  offences, 
s^ch  "  as  accoi-ding  to  the  laws  of  the  place  where  the 
^™-^Si^ive  is  found  would  justify  his  apprehension  and 
'«=>rm."mitment  for  trial  if  the  crime  or  ofience  had  thei^e 
^^^^^="^^^11  committed,**  and  section  1,  paragraph  2,  of  the  Act  of 
1^^^        and  sections  11,  12,  13,  and  the  first  part  of  the 
**=^^^^>iid  schedule  shew  that  such  proceedings  are  to  be  taken 
<3.«r  that  Act  as  in  the  opinion  of  the  Judge  "  would, 
^^>ject  to  the  provisions  of  this  Act,  justify  the  issue  of 
^  warrant  if  the  crime  of  which  the  fugitive  is  accused 

^'^^    ^^leged  to  have  been  convicted,  hail  been  committed  in 
^-^^^^^ada^"  or  "  charged  with  an  indictable  offence  committed 
^Z^anada." 

1   mention  this  because  I  understood  it  to  have  been 
aed  by  counsel  for  the  extradition  that  since  the 
►  of  1877,  it  was  no  longer  necessary  the  offence  charged 
»inst  the  fugitive  should  be  one  which  was  an  offence 
-lost  the  laws  of  this  country  if  it  had  been  committed 
That  view  of  the  law  I  take  to  be  certainly 
^  ^"^^'^neous. 

have  said  the  evidence  shews  the  offence  of  forgery  is 
'"^^-^blished  against  the  prisoner.     I  desire  to  state  my 
_    ~-'*^^iis  for  so  deciding.     I  shall  take  the  following  entry 
the  book  for  the  purpose :  **  Item  270i.  September 
1882.    Note  paid  in  National  Bank,  N.J.,  810,000.*' 
^         entry  was  made  by  the  prisoner's  clerk  at  the 
"^^^aoner's  desire,  and  as  an  entry  in  the  ordinary  course 
buainess  in  the  office  and  official  book  used  for  that 
P^^ipose. 

The  i¥ords  of  our  Act  32  &  33  Vic,  ch.  19,  sec.  26,  D., 
^  ^  VVhosoever  forges,  alters  or  offers,  utters,  disposes  of. 
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or  puts  of,  knowing  the  same  to  be  forged  or  altereti,  • 

*  *  *  any  account,  book,  or  thing,  written  or 
printed,  or  otherwise  made  capable  of  being  read,  with 
intent  in  any  of  the  cases  aforesaid  to  defraud,  is  guilty  of 
felony." 

The  entry  referred  to  is  upon  the  evidence  a  false  entry. 
It  is  an  account,  or  part  of  an  account,  in  an  account  book 
kept  by  the  prisoner  as  collector  as  aforesaid,  shewing,  or 
intended  to  shew,  the  state  of  accounts  between  the 
prisoner  as  such  collector  and  the  county  for  which  he  is 
such  collector.  It  is  also  the  falsification  of  the  book  in 
which  the  entry  is  made,  and  such  entry  was  made  with 
intent  to  defraud — that  is,  to  obtain  credit  for  the  money 
represented  by  such  entry  in  the  accounts  to  have  been 
paid  ;  and  by  our  statute  the  act  is  forgery,  because  it  is 
expressly  within  the  words  of  the  Act. 

The  following  is  the  evidence  that  it  is  forgery  by  the 
law  of  New  Jersey : 

Mr.  Rice,  who  resides  in  New  Brunswick,  in  the  State  of 
New  Jersey,  and  is  a  counsellor  at  law  of  that  State,  and 
prosecutor  of  the  Pleas  of  the  county  of  Middiesex,  in  that 
State,  says,  in  his  deposition  :  "  The  crime  ot  forgery  is 
substantially  the  same  in  England  and  New  Jersey.  ♦ 

*  The  law  of  New  Jersey  still  recognizes  the  crime  of 
forgery."  And  in  another  deposition  he  says :  "  I  have  read 
the  depositions  refeiTcd  to,"  that  is,  the  depositions  in  this 
matter  against  the  prisoner.  "The  facts  stated  in  them, 
assuming  them  to  be  true,  would  establish  the  crimes  of 
forgery  and  uttering  forged  paper,  according  to  the  common 
law  of  the  State  of  New  Jersey." 

The  offence  is,  upon  that  state  of  the  law  of  this  country 
and  of  New  Jersey,  established. 

Independently  of  our  statute  the  offence  of  forgery  i^j 
established  at  the  common  law.  The  entry  referred  to,^ 
270^,  bears  date  the  6th  September,  1882.  By  an  audiii-J 
made,  by  the  authorized  officials  for  the  county  of  Middle-^ 
sex  at  the  date  11th  of  January  1883,  all  the  entrie^s 
in  that  book  covered  by  the  certificate,  were  examined  bsk^m 
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Jif:»f>^rx>ved  of  as  correct,  and  the  following  certi6cate  was 
gm^^^^^^n  by  the  auditors : 

We  the  undersigned  members  of  the  finance  committee 
off*  "fclie  board  of  freeholders  of  Middlesex  county,  have 
e^Kz-sm.  vnined  the  accounts  of  L.  D.  Jarrard,  county  collector, 
~  compared  the  same  with  the  vouchers  and  found  them 
-"■r-ectly  stated,  and  also  that  we  find  the  footing  to  be 
ct  and  errors  rectified. 

(Signed)       J.  C.  NoRRis, 
"  John  C.  Evans, 

A.  H.  Freeman. 

J'anuary  11th,  1883." 

*The  entry  of  270^  was  not  in  the  books  at  the  time  of 
audit,  nor  until  the  14th  of  May,  1883;  and  the 
L"fcTy  and  all  others  made,  which  are  alleged  to  have 
fraudulently  made  and  inserted  in  the  book  before 
^*^^t  audit,  were  plainly  made  to  falsify  the  account  so 
*^^<3ited;  and  such  act  constitutes  the  ofience  of  forgery 
'^^'tliout  any  question. 

^Tlie  like  observations  apply  to  the  other  entries  com- 
P'^rirxed  of,  made  at  dates  after  the  cei-tificate  of  the  11th 
J «Lnuary,  and  before  the  certificate  of  the  8th  of  May 
^Hex*^after,  but  really  made  after  the  certificate  of  the  8th 
^^^^lay  was  given,  namely,  on  the  14th  of  May — for  such 
^Ht^-jpg  were  made  to  falsify  the  account  audited  on  the 
of  May,  by  representing  and  making  it  appear  that  the 
entries  complained  of  were  really  in  the  books  at  the 
^J*^^  of  that  audit,  and  that  they  had  been  approved  of  by 
,  ^     auditors,  in  direct  opposition  to  the  fact,  and  with 
^'^^-'^nt  to  defraud. 

^X^e  charge  of  forgery  is  established,  in  my  opinion,  in 
^  plainest  and  most  unequivocal  manner. 

the  question  had  been  whether  the  mere  false  entry, 
of  270J,  constituted  forgery,  I  should  have  had  more 
"^^^  doubt  to  overcome. 


^JThe  cases  of  The  King  v.  Uamson,  1  Leach  181 ; 
vS^ina  v.  Smith,  9  Cox  lb2,  and  Begiiia  v.  Moody,  1  L. 
3.  173,  are  so  very  different  from  merely  false  entries 
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that  they  are  decisions  against  rather  than  for  the  mere 
entry  being  forgery. 

The  case  of  Regina  v.  Homeman,  8  C.  &  P.  180,  shews 
the  difference  between  an  act  of  forgery  and  a  false  entry 
or  statement  in  writing. 

There  the  prisoner  was  given  by  her  mistress  a  trades- 
man's bill,  and  the  money  to  pay  it  with,  and  she  brought 
the  bill  back  to  her  mistress  with  the  writing  upon  it, 
"  Paid  sadler."  The  tradesman's  name  was  Sadler  ;  the 
name  after  the  word  paid  was  written  with  a  small  s." 
The  words  "  Paid  sadler,"  were  contended  to  be  a  mere 
memorandum  made  of  what  the  prisoner  had  done.  It  is 
said  in  Roacoea  Criminal  Evidence,  8th  ed.,  554,  that  Lord 
Denman  left  it  to  the  jury  to  say  whether  the  prisoner  put 
the  words  there  as  a  memorandum  only  or  as  an  act  of 
forgery,  although  the  case  in  the  report  referred  to  does 
not  state  the  matter  so  plainly  in  that  way.  Under  the 
charg<*  of  the  Chief  Justice,  that  the  account  with  the 
words  in  question  upon  it  was  a  receipt  for  money  because 
the  prisoner  produced  it  as  a  receipt,  and  that  writing 
under  the  account "  paid,"  with  the  name  of  the  trades- 
man, "it  will  be  difficult  to  say  that  it  does  not  purport 
to  be  a  receipt  for  money,"  the  prisoner  was  convicted 
of  the  forgery. 

There  the  mere  writing  complained  of,  if  a  memorandum 
only,  would  not  have  been  forgery,  although  plainly  it  was 
a  false  memorandum  or  entry. 

In  Rex  V.  Harvey,  R.  &  R.  227,  "  Wm.  Chinnery,  Esq., 
paid  to  tomson  the  som  of  £8,  feb.  13,  1812."  Held  by 
the  Judges  not  to  be  a  receipt ;  "  it  was  an  assertion  that 
Chinney  had  paid  the  money,  but  did  not  import  an 
acknowledgment  thei-eof." 

Regina  v.  White,  2  C.  &  K.  404,  is  a  very  strong 
decision.  It  was  there  held  by  all  the  Judges  that  writing 
the  name  of  a  person,  whose  name  the  prisoner  had  no 
authority  to  use,  and  adding  the  prisoner's  own  name 
per  procuration,  was  no  forgery,  because  it  was  the  mere 
false  assumption  of  authority  by  the  prisoner  to  sign  it 
per  procwration. 


-niiefe         p  ^Vtne*":? »  Toronto- 
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.^z^'inmr  Commissioners  of  Toronto,  33  U.  C.  R.  148,  I 
ik  I  may  do  so. 

think  the  plaintiffs  should  be  relieved  from  the  formal 
ict  and  entry  on  the  record  thereof,  and  should  have 
Drder  sending  the  case  down  for  a  new  trial,  the  dispo- 
^^^"m  «)n  of  the  cause  having  been  delayed  from  the  Spring 
now  through  no  fault  of  theirs,  and  the  question  in 
^^^^"KDute,  so  far  as  appears,  being  one  which  may  be  con- 
^^"■^fc  iently  tried  before  the  ordinary  tribunal. 

-^%8  to  the  change  of  venue,  it  was  admitted  that  as  the 
pl^^intiffs  resided  in'Montreal  and  the  defendants*  officers  in 
Pi-^^"ton,  Toronto  was  as  easily  accessible  as  Ottawa,  and  no 
J  A  ^Convenience  to  defendants  fix)m  a  change  of  venue  was. 
ifC^-^Sgested. 

It  appears  that  the  plaintiffs  have  some  witnesses  in 
^^"ironto,  and  having  in  view  the  fact  that  the  cause  will 
tied  up  until  May  next,  unless  the  venue  is  changed,  I 
the  plaintiffs  should  have  an  order  to  bring  the  case 
A^^n  for  trial  at  the  next  Toronto  Sittings. 

I  think  the  costs,  including  all  steps  taken  under  the 
Otder  of  reference  and  of  this  motion  and  proceedings- 
thereunder,  should  be  costs  in  the  cause. 
The  order  will  therefore  be  as  above. 

Order  accordingly. 
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[QUEEN'S  BENCH  DIVISION.] 

Regina  V.  Berriman. 

LonVs  Day  Act—B,  S.  O,  ch,  ISO-'Tht  Public  Service. 


O 


JJeldf  thatR.  S.  O.  cap.  189,  which  forbids  the  profanation  of  the  Lord*8 
Day  by  persons  curryiiij^  on  their  ordinary  business,  does  not  applj  to 
persons  in  the  public  service  of  Her  Majesty,  and  therefoi-e  a  couTiction  ri  • 

of  u  Government  lock-tender  on  the  Welland  Canal,  for  lucking  a  vessel 
through  the  canal  on  Sunday,  in  obedience  to  the  orders  of  his  superior,  ^ 
was  quashed. 

H.  G.  Scott,  Q.  C.  moved  to  quash  the  conviction  in  this 
•case  which  had  been  returned  on  ceHiorarL 

The  conviction  sei  out  that  Berriman.  a  lock  tender, 
was  convicted  before  W.  J.  Fish,  a  justice  of  the  peace  for 
Welland,  for  that  he  did  on  the  15th  day  of  July,  1883, 
the  same  day  being  the  Lord's  day,  commonly  called  Sun- 
day, he  then  being  a  lock  tender  on  the  new  Welland  Canal, 
exercise  cert^iin  worldly  labour,  business,  and  work  in  his 
ordiuaiy  calling  of  lock  tender  upon  tlie  said  Lord's  day, 
by  then  and  there  locking  through  a  tug  or  steam  barge  ^ 

called  the  "Active,"  at  lo<!k  number  21  of  said  new  Wei-   

land  Canal  at,  &c.,  the  same  not  being  a  conveying  of  trav-^  - 
oilers  or  Her  Majesty's  mail  by  land  or  by  water,  and  not:^-^ 
l)eing  a  work  of  necessity  or  charity,  contrary  to  the  stat— <j 
lite  in  that  behalf,  &c.,  &c.,  imposing  a  fine  of  $2,  and  alsc^w 
?3.2;)  costs,  with  twenty  days  imprisonment  in  default  o:^ 
l»rtymfnt,  to  ])e  applied  as  directed  by  R.  S.  O.  ch.  189^£« 
eiititkd  '*  An  Act  to  prevent  the  profanation  of  the  Lord"*" -fc:^— xl a 
day." 

The  information  laid  the  charge  in  almost  the 
words  used  in  the  conviction. 

The  defendant  Bemman  swore  that  he  and  others  unde 
orders  from  the  De{)uty  Su{)erintendent  of  the 
(lid  lock  this  vessel  through,  and  that  the  convicting  ji 
tice  was,  when  defendant  was  brought  before  him,  notifie 
of  such  ordei*s. 

Mr.  Ellis,  the  canal  superintendent,  swore  that  he  reoeiv^^^^"*^^ 
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from  the  Department  of  Railways  and  Canals  at 
t^^*i^^^a  to  pass  this  vessel  and  her  consorts,  and  he  accord- 
^S'ly  ggve  orders  therefor. 

R.  Cartwrighi  and  McClive,  for  the  Attorney-General 
the  private  prosecutor,  respectively.    The  statutes  to 
considered  are  the  Imperial  Act,  29  Car.  2,  ch.  7, 
the  Provincial  Act,  8  Vic.  ch.  45,  re-enacted  in  Con. 
U.  C.  ch.  104  and  in  R.  S.  0.  ch.  189.  The  first  ques- 
^^^^n.  is,  whether  the  defendants  are  included  in  the  classes 
^^h^nouB  specified.    The  Act  29  (^ar.  2  provides,  in  sec  1, 
*'^^-»"t;  "no  tradesman,  artificer,  workman,  labourer,  or  other 
I^^^^'^Bon  whatsoever,  shall  do  or  exercise  any  worldly  labour, 
l^'^^a«ines8,  or  work  of  their  ordinary  callings  upon  the  Lord's 
,  or  any  part  thereof  (works  of  necessity  and  charity 
^"■=^3^  excepted)."    The  persons  mentioned  are  arranged 
Wk,  descending  scale,  and  are  divided  into  the  two  classes 
employers  and  employed :  Regina  v.  GlewoHh,  4  B.  &  S. 
^  To  the  former  class  the  Act  8  Vic.  ch.  45,  sec.  1,  adds 

**  ^^^CTchant,"  and  to  the  latter  "mechanic."    The  latter 
^^'■^  wao,  which  is  alone  in  question  in  the  present  case, 
^**:^T>races  workmen  of  all  kinds,  whether  skilled  or  unskilled. 
^^--•o«k  tenders  clearly  come  within  the  general  description 
workmen  or  labourers:  Webster's  Diet,  "Labourer." 
^t^^  work  of  locking  vessels  through  the  canal  is  work  of 
"^^^eir  ordinary  calling:  Regina  v.  Whitimsh,  7  B.  &  C.  596, 
^^^H.   As  to  the  second  point,  that  the  Act  does  not  apply 
Works  owned  by  the  Dominion  Government.    The  Act 
not  an  Ontario  Act  ;  but  even  if  it  were,  in  respect 
property  in  the  Province  the  Dominion  Government 
subject  to  the  laws  of  the  Province  :  Re  To-ronto  Ear- 
^^^UT  Commissioners y  28  Gr.  195.    Further,  laws  for  the 
^^^tacement  of  religion  bind  the  Crown  whether  named 
Hot :  Wilberforce  on  Statute  Law,  40,  41 ;  Eardcastle 
Statutory  Law,  185  et  seq.    This  law  is  for  the 
advancement  of  religion :  Fennell  v.  Ridler,  5  B.  &  C. 
^6 ;  Smitft  Y.  Sparrow,  4  Bing.  84,  89.    The  mattter 
Put  beyond  doubt  by  the  words  of  the  preamble  both 
^  the  Act  of  Charles  and  of  the  8  Victoria.  The  last 
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point  is,  that  the  work  in  question  falls  within  the  excep- 
tion in  the  Act.  The  words  of  exception  in  the  8  Vic.  are, 
"conveying  travellei-s  or  Her  Majesty's  mail  by  land  or 
water,  selling  drugs  and  medicines  and  such  other  works 
of  n(»cessity,  and  also  works  of  charity,  only  excepted."  In 
order  to  come  within  the  exce|)tion  as  a  work  of  necessitv' 
the  work  nmst  be  ejasdem  ymeris  with  the  works  specifiecl: 
Sandinian  v.  Breach,  7  B.  &  C.  96.  That  case  was  a  deci- 
sion on  the  earlier  jiart  of  this  very  section.  That  this 
general  rule  of  construction  is  to  be  adopted  here  is  shewn 
by  the  language  used — "  savlt  other  works  of  necessity,  and 
also  works  of  charity,  only  excepted."  The  second  section, 
of  the  Act  of  Charles  ex|)ressly  forbids  the  use  of  any  **  boat» 
wherry,  lighter,  or  barge,'*  upon  the  Lord  s  day,  and  it  i« 
not  to  be  assumed  that  any  provision  of  this  Act,  which  is 
in  pari  materid  with  the  8  Vic,  is  repealed  without  clear 
words.  The  special  prohibition  in  the  Imperial  Act  Is  not 
repeated,  because  the  exceptions  made  in  the  Provincial 
Act  are  intended  to  be  the  only  exceptions,  and  the  force 
of  the  exception  could  only  be  weakened  by  an  enumera- 
tion of  particulai-s.  The  necessity  alleged  here  is  only  a 
pretended  necessity.  The  law  is  framed  in  the  public 
interest,  and  should  be  maintiiined  unimpaired.  Its  design 
is  to  protect  those  who  are  likely  otherwise,  directly  or 
indirectly,  to  be  compelled  to  work  on  Sunday.  The 
persons  mentioned  are  those  whose  work,  if  carried  on, 
tends  to  a  general  and  open  disregard  of  Sunday.  The 
Act  is  a  "salutary  and  useful  enactment Regina  v. 
Daggett,  1  0.  R.  537,  545  ;  and  "  is  (entitled  to  such  a 
constiiiction  as  will  promote  the  ends  for  which  it  was 
passed :"  Fennell  v.  Ridler  awpra,  Bethune  v,  Hamiltan, 
6  0.  S.  105  ;  Ex  parte  Middletim,  3  B.  &  C.  164 ;  Phillips 
V.  Innes,  4  C.  &  F.  234,  and  Regina  v.  Taylor,  19  C.  L.  J. 
362,  were  also  referred  to. 

Scott,  Q.  C,  contra.  It  is  clear  the  statute  does  not 
apply  to  labourei-s  on  the  public  works  of  the  Dominion. 
See  Moj^well  on  Statutes  as  to  what  Acts  do  or  do  not 
bind  the  Crown.    If  the  Act  in  question  did,  the  singular 
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I  sequence  wouW  be  that  every  employee  could  decide 
•Tx^ther  what  he  was  told  to  do  was  or  was  not  a  work  of 
^<:iessity,  shewing  clearly  that  the  Act  cannot  apply  to 
s  class  of  workmen.    See  31  Vic.  ch.  12,  sec  65,  D.,  under 
''Wich  the  Govemor-in-Council  may  direct  when  canals 
All  be  closed  or  opened ;  therefore  the  Lord's  Day  Act 
^1  o«8  not  apply  to  the  lockmen.    There  is  no  case  as  to 
y^at  is  a  work  of  necessity  either  in  England  or  here ;  but 
the  United  States  there  is  a  collection  in  AhhotPs 
^^igest,  837.   See  also,  Megattrick  v.  Wason,  4  Ohio  566; 
3P%c>7i<>«H  V.  State  of  Indiana,  41  Am.  R.  614. 

Xecember  30.  1883.    Hagarty,  C.  J.— The  case  was 
"^^^y  fully  and  ably  argued  before  us. 

^0  technical  objections  were  pressed,  and  we  understand 
judgment  is  asked  on  the  broad  questions  presented  by 
somewhat  unusual  proceeding. 
"3*he  first  section  of  the  Ontario  Act,  on  which  the  con- 
^ic^on  professes  to  be  founded,  R.  S.  0.  ch.  189,  is:  "It 
^      Hot   lawful  for  any  merchant,  tradesman,  artificer, 
^^chanic,  workman,  labourer,  or  other  person  whatsoever, 
the  Lord's  Day,  to  sell  or  publicly  shew  forth,  or 
^^IH>se,  or  offer  for  sale,  or  to  purchase,  any  goods,  chattels, 
^tey  other  personal  property,  or  any  real  estate  what- 
*^^^Ver,  or  to  do  or  exercise  any  worldly  labour,  business, 
"Ujork  of  his  m'dinary  calling,  conveying  travellei-s  or 
^efcir  Majesty's  mail  by  land  or  by  water,  selling  drugs 
medieioes,  and  other  works  of  necessity  and  works  of 
^^»rity,  only  excepted." 

The  argument  was,  in  a  great  part,  addressed  on  behalf 
of  tlie  prosecution  to  prove  that  the  defendant  in  his  busi- 
ness of  lock  tender  came  within  the  description  of  persons 
mentioned  in  the  statute,  whether  it  was  a  worldly  labour, 
tK^  and  several  cases  were  cited. 

liave  nothing  before  us  shewing  with  much  clearness 
^bat  ^  IqqIj;  tender's  duties  really  are. 

are  told'  he  was  a  lock  tender,  and  on  Sunday  "  locked 
^  ^ea^^l  through"  at  a  named  lock  in  the  canal 


286 


THE  ONTARIO  REPORTS,  1883- 


In  a  case  in  the  Supreme  Court  of  New  York,  The  People 
V.  Lyons,  5  Hun  643,  defendant  was  charged  with  ''tending  ; 
lock"  in  the  Delaware  and  Hudson  Canal,  on  Sunday,  and^ 
in  his  answer  admitted  that  he  was  personally  engagedJE 
in  tending  lock  on  the  Delaware  and  Hudson  Caned,  hut^ 
that  such  tending  was  not  contrary  to  statute  or  any  law/*^  *" 

Held,  on  error,  that  the  words  "tending  lock"  did  not  oK 
themselves  purport  to  be  servile  labour  not  necessary,  tha#^ 
to  tend  was  to  watch,  to  guard,  to  do  things  necessary,  &c.  . 
and  would  rather  imply  a  necessary  work ;  and  the  convic — 
tion  was  reversed. 

We  were  told  on  the  argument  that  lock  tender  involvec? 
the  opening  and  closing  of  the  lock  gates  to  let  vessels  pass. 

We  might  naturally  suppose,  with  the  New  York  Court, 
that  such  an  employment  would  include  the  necessaiy 
tending  and  guarding  the  rise  and  fall  of  the  water,  and 
maintenance  of  the  canal,  &c.,  &c 

But  larger  principles  are  involved. 

That  men  must  be  employed  in  many  capacities  on  a 
great  work  like  the  Welland  Canal,  and  that  in  the  very 
nature  of  the  undertaking  much  work  may  and  must  be 
necessarily  done  on  Sunday  as  well  as  other  days,  is  beyond 
question. 

The  canal  is  vested  in  Her  Majesty,  and  very  large 
powers  are  conferred  by  Parliament  on  officers  of  the 
department  to  which  its  governance  and  management  are 
entrusted. 

We  are  called  upon  to  decide,  as  pressed  on  us  by  Mr. 
Scott  for  the  defence,  whether  the  statute  in  question 
applies  in  any  way  to  the  work  done  on  this  canal,  the 
property  of  the  Crown,  and  wholly  under  the  management 
of  its  officers. 

Our  interpretation  Act  declares  (apart  from  the  general 
rule  of  law)  R.  S.  O.  ch.  1,  sea  8,  subsec  46  "  No  provisiiHi 
or  enactment  in  any  Act  shall  affect  in  any  manner  or 
way  whatsoever  the  rights  of  Her  Majesty,  her  heirs  or^ 
successors,  unless  it  is  expressly  stated  Uierein  that  Her-^ 
Majesty  shall  be  bound  thereby." 
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Our  Dominion  Statute  31  Vic.  ch.  12,  maybe  referred  to 
to  the  control  and  management  of  such  works  as  this 
also  42  Vic.  ch.  7,  sec.  5,  giving  the  Minister  of 
ilways  and  Canals  "  the  management,  charge,  and  direc- 

T  can  find  no  trace  in  any  Elnglish  or  Canadian  report  of 
attempt  being  made  to  bring  a  Government  servant  or 
l&boQrer  acting  directly  under  the  orders  of  the  Crown  in 
'tibe  management  or  business  of  the  department  under  this 
Saaday  labour  Act.   No  digest  of  cases  that  I  have  con- 
salted  suggests  any  such  point. 

Bum's  Justice,  Chitty's  collection  of  statutes,  with 
^oir  copious  notes,  and  other  digests,  &c.,  are  equally  silent. 

2  find  a  slight  reference  to  such  a  view  of  the  matter  in 
'^<>fton  V.  Gavin,  16  Q.  B.  54.  The  action  was  brought  for 
**'^^®I>ass  in  arresting  a  man  who  deserted  after  having  been 
^'^'i^ted  by  a  gunner  in  the  Royal  Artillery,  on  a  Sunday. 
'"'^^    defendant,  the  officer  of  the  guard,  received  and 
^^^^ined  the  plaintiff.  It  was  objected  that  the  enlistment 
iroid,  being  on  a  Sunday. 
^^Sockbum,  Solicitor  General,  and  Hill,  were  for  defen- 
^^^te,  and  argued  :  "It  would  be  very  dangerous  to  apply 
a  restriction  to  a  soldier  at  all.    Is  he  not  to  mount 
^^^^^d  on  Sunday?    The  statute  is  applicable  only  to 
J^^'^ons  who  are  sui  juris,  and  not  to  those  acting  under 
^Urection  of  the  executive  power." 
X^rd  Campbell  says :  "  This  objection  seems  to  me  to  be 
^^olly  untenable.    1  think  it  would  be  monstrous  to  say 
^^*Jt  a  soldier  who  is  employed  in  the  recruiting  service 
^^€8  within  StDtute  29  Car.  2,  Ch  7.    That  statute 
*T^X>lie8  to  persons  carrying  on  trades  and  occupations  of  a 
^  vil  nature,  and  could  not  have  in  contemplation  the  mili- 
**Ury  service  of  the  country."  He  added  also  that  enlisting 
^^©croits  is  not  the  ordinary  calling  of  a  soldier. 
*  So  in  the  case  of  the  Post  Office  department.  The  statute 
exempts  from  its  provisions  the  carrying  of  passengers  and 
Jtf ajesty's  maila 
Alt  many  persons  have  to  perform  services  in  this 
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<lepartment  involving  manual  and  other  labour  not  ne<^'^^ 
sarily  in  the  actual  carrying  of  the  mails,  but  incid  ^^i^**^ 
thereto.  It  could  not  be  argued  that  the  Sunday  labp"^^^^' 
restrictions  could  apply  to  them. 

Full  powers  are  given  by  the  statute  to  the  offic^^^-'^f* 
placed  at  the  head  of  this  great  department    See  88  '^h^^ 
<5h.  7,  D. 

In  a  case  of  ComiOomoecUth  v,  Knox,  6  Mass,  75,  it 
held  not  an  indictable  offence  for  the  carrier  of  the  m^^-^^'» 
who  was  under  contract  with  the  Postmaster-General     J  ^ 
carry  same  each  day  of  the  week,  to  travel  with  the  m.^^^^^^ 
on  the  Lord's  Day. 

Parsons,  C.  J.:  "It  may  be  said  that  the  Postmast**:^^^' 
Oeneral  is  not  obliged  by  law  to  contract  with  any  jjim  m  nnn 
to  carry  the  mail  on  the  Lord's  Day.  This  is  true,  but  ^^J^ 
has  authority  to  make  such  contract ;  and  there  may  — ^  be 
times,  as  in  case  of  war  or  insurrection,  when  this  author"'^™:''*^ 
should  be  exercised ;  and  at  all  times  it  is  within  lus 
discretion  whether  to  exercise  it  or  not" 

We  know  that  in  England  a  strong  section  of  the  pal 
has  always  been  ardently  advocating  a  more  rigid  ol 
ance  of  the  Sunday,  and  many  prosecutions  have 
instituted  with  that  object.  We  also  know  that  Parlianift 
has  been  from  time  to  time  petitioned  to  compel  a  ic 
stringent  observance,  and  specially  asked  to  prevent 
labour  of  persons  in  the  public  departments.    But  we 
not  referred  to  any  case  in  the  books  shewing  the 
eution  of  any  public  servant  for  work  done  in  a  pabK-"^^^^ 
department  by  order  of  his  superiors,  whose  commaiic:^^^-^^ 
he  must  obey  on  peril  of  dismissal 

The  absence  of  any  such  proceeding  would  atrongl' I 'd^^^ 
incline  to  the  belief  that  it  was  because  the  statute  wa^"^^ 
not  applicable  to  such  persons. 

As  to  whether  the  Crown  is  bound  when  not  — "  ' 


Maamdl,  161  etaeq.,  2nd  ed.  161,  at  pp.  166,  167:  •Th#^<^''^ 
Crown  is  not  excluded  from  the  operation  of  the  statut^^i'^  . 
where  neither  its  prerogative  rights  nor  property  are  ii^i     ^  ^ 
question."  At  p.  161 :  "  It  is  presumed  that  the  L^;islmtorr*^^°'* 
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cloes  not  intend  to  deprive  the  Crown  of  any  prerogative 
right  or  property  unless  it  expresses  its  intention  in 
explicit  terms,  or  makes  the  inference  irresistible:" 
JIardcastle  on  Statutes,  180,  et  seq. ;  Bac.  Ab.  ,  Prero- 
gative, E.  o. 

Mayor  of  Weymouth  v.  Nugent,  6  B.  &  S.  22,  contains 
much  learning  on  the  point.  It  was  held  that  stone  landed 
on  the  wharf  for  the  work  carried  on  by  the  Government 
"^ere  exempted  from  the  tolls  allowed  by  statute  to  be 
levied  on  goods  landed  there. 

The  remarks  of  Lord  Blackburn  and  other  J udges,  in 
Regina  v.  Ihe  Coinmissi,oner8  of  the  Tr enmity,  L.  R.  7  Q. 
B.  396,  as  to  Her  Majesty  and  her  servants,  are  instructive. 

A  great  public  work  like  the  Welland  Canal,  built  for 
national  purposes  as  well  as  commercial,  is  by  the  wisdom 
of  Parliament,  with  its  administration,  maintenance,  and 
management,  exclusively  vested  in  the  Crown,  and  its 
administration  placed  in  the  hands  of  high  officials  respon- 
sible to  Parliament. 

I  have  a  strong  opinion  that  with  the  Crown  and  its 
ministers  must  rest  the  uncontrolled  right  of  direction  to 
its  servants,  from  the  highest  to  the  lowest,  as  to  what  work 
must  be  done,  and  when  it  must  be  done,  in  the  management 
and  user  of  the  canal,  and  tha^  the  right  to  do  such  work 
is  not  affected  by  our  Sunday  legislation. 

The  Crown  has  to  judge  of  its  urgency  and  necessity. 

If  this  principle  do  not  prevail,  then  the  working  of 
departmental  work  might  be  seriously  interfered  with. 

Each  servant  of  a  department  who  may  have  manual 
labour  to  perform  to  enable  the  department  to  do  its  work 
when  the  Government  deemed  it  for  the  public  service  to 
act  on  a  Sunday,  would  be  liable  to  these  penalties. 

I  think  it  never  could  have  been  intended  that  each 
Justice  of  the  Peace  should  be  the  judge  of  the  degree  of 
Qxgency  or  necessity  which,  in  the  judgment  of  the  officers 
of  the  Crown;  warranted  the  execution  of  Sunday  work. 

We  had  occasion  not  long  ago,  in  the  Queen  v.  Daggett 
6t  a2.»  1  O.  R  537,  to  consider  the  question  of  Sunday 
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travelling,  and  the  extent  of  the  provision  in  the  statute 
exempting  the  conveying  of  travellers  and  Her  Majesty's 
mails. 

Travellers  may  be  lawfully  conveyed  along  public  high- 
ways and,  with  the  permission  of  the  Crown,  along  this 
canal.  It  seems  clear  that,  on  the  roads,  the  toll-keepers, 
who  may  not  be  unlike  lock  tenders  in  their  work,  cannot 
be  fined  for  opening  toll  gates  on  Sunday  to  travellers  and 
mail  carriers. 

The  use  of  roads  on  Sunday  seems  clearly  recognised  in 
Acts  of  Parliament,  which  prescribe  exemptions  from  toll 
for  persons  attending  divine  service,  and  also,  in  some 
cases,  when  attending  funerals. 

We  presume  not  even  the  prosecutors  in  the  case  before 
us  would  urge  that  the  toll-gate  men  were  liable  to  fine 
for  such  Sunday  work. 

This  canal  may  be  looked  on  as  a  highway. 

The  case  of  the  Calder  and  Hebble  Navigation  Company 
V.  Pilling y  14  M.&  W.  76,  may  be  noticed  on  this  point.  By 
a  local  Act  the  company  of  proprietors  of  a  public  naviga- 
tion were  empowered  to  make  by-laws  for  the  good 
government  of  the  company,  and  the  good  and  orderly  userr^; 
of  the  navigation,  and  of  the  bargemen,  boatmen, 
can-ying  goods,  anrl  to  impose  reasonable  fines,  &a»  forr< 
offenders.    The  company  passed  a  by-law  that  the  navifja — ^ 
tion  should  be  closed  every  Sunday  and  no  business  dono 
except  works  of  necessity,  and  restiuining  the  passage  olk^ 
boats,  &c.    It  was  a  public  or  common  canal  for  boats^ 
barges,  &c. 

lb  was  held,  on  full  argument,  that  the  company  had  noc:> 
power  to  pass  any  such  by-law,  and  that  it  was  void. 

Pollock,  C.  B.,  says:  "Put  this  on  the  footing  of  a  puUi( 
road — a  canal  is  a  public  highway.  What  right  have  they — 
to  put  a  chain  across  it?" 

Alderson,  B. :  "  Would  the  corporation  of  London  be  justi- 
fied in  putting  a  chain  across  the  Thames  to  prevent 
steamers  going  up  it  on  a  Sunday  ?" 

It  is  notorious  that  passen^rer  steamers  ply  on  the  Wol* 
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Canal.  We  may  look  upon  their  use  of  it  as  analogous 
^Isat  of  travellers  conveyed  along  a  public  road, 
'■"iie  Government,  as  we  are  told,  as  a  general  rule,  close 
canal  from  midnight  on  Saturday  to  midnight  on 
^3^usa.<lay.    This  they  have  an  undoubted  right  to  do.  They 
equally  the  right  to  abrogate  or  vary  this  rule  in 
't^li.eiT*  discretion.    With  their  permission  we  cannot  under- 
stM.z^d  why  passenger  steamers  or  vessels  cannot  pass 
lout  any  violation  of  the  Sunday  Labour  Act. 
le  lock  tenders  opening  and  closing  the  gates  can  no 
>  be  liable  on  that  statute  than  the  toll  gate-keepers  on 
highways. 

iien  the  Government  officials  direct  them  to  pass  any 
1  or  vessels  on  Sunday,  I  cannot  see  how  the  lock 
t^eir^^er  can  be  possibly  expected  to  take  on  himself  to  decide 
wl  m  «iher  his  superiors  acted  rightly  or  not,  and  to  refuse 
to  ^tass  a  freight  vessel  or  an  empty  vessel.  The  govem- 
ii^evit  may  have  good  and  sufficient  reasons  for  directing 
bugIi  vessels  to  be  passed  on  the  Sunday.  In  the  case 
^^^ore  lis  the  leasons  are  not  explained. 

"SThe  magistrate  chooses  to  find  that  what  the  defendant 
^^<^  here  was  not  a  work  of  necessity  or  charity.    In  like 
'^^•■^Uier  if  the  superintendent  directed  gates  to  be  opened 
cloned  on  Sunday  because  in  his  opinion  it  was  proper 
^^^cessary  for  the  well  being  of  the  canal,  the  convicting 
•'^^^ice  might  give  himself  jurisdiction  by  finding  that  this 

not  a  work  of  necessity  or  charity. 
^         ^hink  it  was  never  intended  to  transfer  the  right  to 
^^^"^Tnine  such  questions,  which  the  law  has,  as  we  think, 
^^*^d  in  the  discretion  of  the  Government,  to  the  opinion 
.      ^  justice  of  the  peace.    This  would  be  a  curious  shift- 
^        legal  responsibility. 

"^^"^ere  is  an  instructive  article  in  18  C.  L.  J.  190, 
"^lie  subject  of  Sunday  observance.    It  reviews  many  of 


decisions,  and  especially  notices  the  attempts  of  the 


^^:rts  to  soften  the  rigour  of  some  of  the  state  enactments, 
if  possible,  to  prevent  many  absurd  results  which 
^^^^Id  follow  a  too  rigid  adherence  to  the  letter  of  the  law. 
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With  the  most  sincere  desire  to  see  the  day  kept  apart 
;a8  much  as  possible  from  the  exercise  of  ordinary  worldly 
labours,  as  a  most  benign  and  fortunate  intermission  to 
the  toil  and  weariness  of  the  world,  we  cannot  help  fear^ 
ing  the  inevitable  injury  that  must  result  to  its  happy  con- 
tinuance, if  a  too  rigid  and  practically  impossible  adher- 
ence to  the  letter  of  the  law  be  insisted  on  under  pain  of 
fine  and  imprisonment 

The  ctmviction  must  be  quashed. 

Armour,  J. — I  quite  agree  in  the  judgment  which  has 
just  been  delivered,  and  I  desire  to  express  more  distinctly 
what  is  in  effect  determined  by  it,  viz.,  that  no  person  in 
the  public  service,  and  acting  therein,  is  within  the  terms 
of  the  first  section  of  the  Act,  to  prevent  the  profanation  of 
the  Lord's  day,  R.  S.  0.  ch.  189. 

Cameron,  J.,  concurred. 


Conviction  quashed. 


HUGHES  V.  LONDON  ASS.  CO. 
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[QUEEN'S  BENCH  DIVISION.] 


Hughes  v.  London  Assurance  Company. 

fire  policy — Sulnnission  to  arbitration — Staying  proceedings, 

defendanlB  required  the  plaintiffs  to  proceed  to  arbitratiou  to  ascer- 

 a  the  amount  of  loss  under  a  policy  issued  by  the  defendants  in  favour 

the  plaintiff*,  which  containea  the  statutory  condition  as  to  reference 
~>  arbitration.    The  plaintiff*  was  willing  to  arbitrate  as  to  amount 
•roTided  the  defendants  would  admit  liability  for  the  loss.    This  the^ 
tfendants  refused  to  do. 
,  affinning  the  order  of  Armour,  J.,  reversing  the  order  of  the 
Iter  in  Chambers,  that  the  defendants  were  not  entitled  to  a  stay  of 
lings  until  the  amount  had  been  ascertained  by  arbitration. 

^  3!his  was  an  appeal  from  an  order  of  Amiour,  J.,  in 

ibers,  under  the  following  circumstances : 
^l-l'he  defendants  had  required  the  plaintiff  to  proceed  icy 
^i6ration  under  Statutory  condition  No.  16,  to  ascertain 
Amount  of  the  loss  alleged  to  have  been  sustained  by 
This  he  was  willing  to  do  provided  the  defendants 
Itted  their  liability  to  pay  the  amount  awarded,  which,. 
"ever,  was  declined,  when  the  plaintiff  at  once  com- 
L  ced  suit. 

"^-■r*1e  learned  Master  on  defendants'  application  stayed 
ings  in  the  action  till  the  determination  of  the 
tration. 

appeal  his  order  was  set  aside  by  Aimour,  J. 
le  defendants  declined  stating  what  defence  they  inten- 
to  make  to  the  action,  and  insisted  on  their  right  to 
e  the  amount  first  ascertained. 


December  4,  1883.    /.  B.  Black,  for  the  appeal.  The^ 
-  '^eenth  statutory  condition  R.  S,  O.  ch.  162,  is  part  of  the 
^  'tract,  and  is  an  agreement  for  the  reference  of  future 
^^^R^rences  within  R.  S.  0.  ch.  50,  sec.  214.  It  is  not  neces- 
that  the  agreement  to  refer  should  include  all  matters 
^  <3ifierence  in  the  action.    The  stay  of  proceedings  asked 
^    oaaJy  until  the  award  is  made,  when  the  action  may 
M  to  matters  not  referred.    The  defendants  in 
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this  and  the  other  two  actions  are  willing  that  there  should 
be  but  one  reference.  On  the  award  being:  made  the  defen- 
dants may  not  raise  any  defence  to  the  action,  and  therefore 
the  defendants  ought  not  to  be  put  to  the  costs  of  defending 
the  action  pending  the  reference.  Mclnnes  v.  The  Western 
Assurance  Co.,  80  U.  C.  R.  580,  C.  5  P.  R.  242,  is  in 
point. 

0.  U.  Trateo7i,con  tra.  The  agreement  to  refer  must  include 
all  matters  in  difference,  to  come  within  R.  S.  0.  eh.  50, 
sec.  214.  The  plaintiff  is  willing  to  consent  to  the  refer- 
ence if  the  defendants  abandon  all  defences  to  the  action. 
In  the  case  of  Pifer  v.  Dominion  Fire  Ins,  Co.,  in  Cham- 
bers, in  February,  1880,  not  reported,  a  stay  of  proceed- 
ings was  refused  unless  the  defendants  admitted  their 
liability  to  pay  the  amount  of  the  award. 

December  29,  1883.    Hagarty,  C.  J. — It  appears  to  me 
that  in  the  present  position  of  the  parties  we  should  not 
stay  the  action.    The  defendants  have  a  clear  right  to  have 
the  amount  ascertained  by  the  reference.    The  plaintiff  has  , 
also  at  least  an  equal  right  to  proceed  with  his  action. 

If  defendants  admit  their  readiness  to  abide  by  the  pro- — 
posed  reference,  we  should  at  once  stay  the  action  asa 
wholly  unnecessary;  but  I  do  not  see,  when  they  refiiae^^ 
to  disclose  the  defence,  if  any,  on  other  grounds,  that  w»- 
should  prevent  the  plaintiff  from  proceeding  with  his  suit^. 

When  it  is  disclosed  whether  the  defendants  offer  defenc»^ 
other  than  a  dispute  as  to  the  amount  of  the  loss,  it  will  b»c 
quite  time  enough  for  the  Court  to  decide  whether  justio^^ 
requires  the  determination  of  the  true  amount  before  anj^. 
other  issue  be  tried. 

We  retain  in  our  hands  this  power  till  we  see  when  th«^  - 
interests  of  justice  may  require  its  exercise. 

Issues  may  be  raised  which  may  require  serious  conside — 
ration  whether  justice  between  the  parties  may  not  rendeT* 
it  proper  to  postpone  either  their  decision  tiU  the  result  of 
the  proposed  reference  be  known,  or,  on  the  other  hand,  to 
leave  the  reference  till  after  the  other  questions  are  decided. 
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find  that  the  Common  Pleas  has  this  Term  refused 
»  »tAj  proceedings  in  another  action  brought  by  this  plain- 
~  against  another  company  on  an  insurance  of  the  same 

~^x>j>orty  as  in  this  case,  and  on  the  grounds,  as  we  under- 
^^^-^txwi,  similar  to  those  urged  here  on  plaintiflTs  part. 
I  trliink  this  motion  should  be  refused,  with  costs. 

-A.RMOUR  and  Cameron,  J  J.,  concurred. 

Appeal  dismissed^  xmth  costs. 


[QUEEN'S  BENCH  DIVISION.] 

*^J^E  Waterloo  Mutual  Insurance  Company  v. 
Robinson  and  Clark. 

*^^3^<iic« — CoUaieral  MatUr$ — AdmiMibilUy  of— Pleading — Admismons  by 

non-denial, 

action  on  a  bond  against  two  sureties,  the  defendant  R.  set  np  the 
^fence  and  gave  evidence  that  his  signature  to  the  bond  had  been  ob- 
"  aed  bj  fraud.    The  evidence  of  his  co-defendant,  C,  was  tendered  for 
r  porpoee  of  shewing  that  G.'s  signature  to  the  bond  had  also  been  so 
^^^tained,  which  was  rejected  as  inadmissible. 

^^'^4ij  that  the  evidence  of  C.  was  admissible  as  shewing  a  fraud  practised 
bim,  with  respect  to  the  same  instrument  by  the  same  person,  and  at 
r  about  the  same  time  as  the  alleged  fraud  on  R.,  and  because  it  was 
^^^nfirmatorj  of  R.*s  evidence ;  and  a  new  trial  was  ordered. 
^  m  Armour.  J. — When  a  material  fact  is  alleged  in  a  pleading,  and  the 
Y^^^ing  of  the  opposite  party  is  silent  with  respect  thereto,  the  fact 
vxmst  be  considered  as  in  issue ;  therefore,  it  was  competent  for  C.  to 
<^«ny  the  execution  of  the  bond,  his  pleading  not  expressly  admitting  it. 

The  plaintiffs  in  their  statement  of  claim  alleged  that 
'^^^^^  ^attrass  became  their  agent :  that  he  executed  a  bond 

tlxenr  in  the  sum  of  $800,  conditioned  for  the  due  pay- 
^"^^"t  by  him  to  them  of  all  such  moneys  as  he  should 
^^'^^^ive  as  such  agent :  that  the  defendants  also  executed 
aaid  bond  as  his  sureties :  that  Nattrass  became  in 
"^^'^-ult  to  the  amount  of  S823.22 :  that  Nattrass  fraudu- 
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lently  represented  to  them  that  he  was  in  default  only  to 
the  extent  of  $500 :  that  Nattrass  delivered  to  the  plaintifTa 
five  promissoiy  notes  bearing  date  the  16th  October,  1880 
for  $100  each,  with  interest  payable  in  four,  seven,  ten, 
thirteen,  and  sixteen  months  L.fter  date,  made  by  said 
Nattrass  and  endorsed  by  the  defendantn  and  one  Fleming ; 
and  the  plaintiffs  relying  upon  the  said  representation  and 
the  validity  of  the  said  notes  gave  up  the  said  bond  :  that 
after  giving  the  said  notes  Nattrass  went  to  the  United 
States :  that  the  said  notes  turned  out  to  be  invalid  by 
reason  of  their  having  been  materially  altered  by  Nattrass 
after  they  were  endorsed  by  the  defendants :  that  the  plain- 
tiffs discovered  after  taking  the  said  notes  that  Nattraf^s 
was  in  default  to  them  in  $823.22,  instead  of  $500,  as  he 
had  represented :  that  the  taking  of  the  said  notes  under 
the  said  circumstances  did  not  prejudice  their  right  to  have 
recourse  to  the  bond  :  that  if  it  should  turn  out  that  the 
notes  were  valid  they  claimed  in  respect  of  them. 

The  defendant  Clark  by  his  statement  of  defence  said  : 
(1)  that  upon  a  claim  being  made  upon  the  defendants  in 
the  bond  in  the  plaintiffs'  statement  of  claim  referred  to  for 
the  alleged  default  of  the  said  Nattrass,  it  ^was  agreed 
between  the  plaintiffs  and  the  defendants  that  the  plain- 
tiffs should  accept  from  the  said  Nattrass  his  promissory 
notes  for  the  amount  set  out  in  the  fifth  paragraph  of  the 
said  statement  of  claim  ($500) :  that  the  defendants  should 
endorse  the  said  notes  as  sureties  for  the  said  Nattrass,  and 
that  the  same  should  when  so  endorsed  be  accepted  by  the 
plaintifis  as  a  compromise  of  the  plaintiffs'  claim,  and  in 
full  satisfaction  and  discharge  of  all  causes  of  action  which 
the  plaintifis  had  or  might  have  against  the  defendants  ^ 
on  account  of  the  Siiid  bond:  (2)  that  the  said  promissory 
notes  were  made  by  the  said  Nattrass  as  agreed,  and  were^ 
endorsed  by  the  defendants,  and  were  afterwards  accepte<^^ 
by  the  plaintiffs  in  full  satisfaction  and  dischai^  as  afore-  ^ 
said,  and  that  the  plaintiffs  upon  the  delivery  to  them  o 
the  said  notes  by  the  said  Nattrass  delivered  up  the  sai*-  ^ 
bond  as  cancelled  in  accordance  with  the  terms  of  the  saif  ^ 
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Mnent :  (3)  that  after  the  said  notes  were  endorsed  by 
tiio  defendants  as  aforesaid  the  said  notes  were  and  each 
of  'kli^cm  was  made  void  by  being  materiallj'  altered  with- 
oat  the  consent  of  this  defendant,  that  Is  to  say,  by  causing 
ecurlk  of  the  said  promissory  notes  to  be  made  payable  to 
the  defendants  and  one  John  Fleming,  instead  of  the  defen- 
d&nt;^  only,  and  by  inserting  the  name  of  the  said  John 
l^Jening  in  the  body  of  each  of  the  said  notes  as  joiiit  payee 
tbeineof  with  the  defendants,  and  bj'^  causing  the  said  John 
PIemi])g  to  endorse  the  said  notes  and  each  of  them  over 
to  "t^lie  plaintiffs  as  a  joint  payee  and  endorser  with  the 
defendants :  (4)  that  being  only  a  surety  as  aforesaid  he 
beccune  by  reason  of  the  said  alteration  released  from  the 
pA-yxnent  of  the  said  notes  and  all  liability  thereunder :  (o) 
tib&^  the  plaintiffs  having  discovered  the  said  fraud,  and 
iM^ving  proceeded  upon  the  said  notes  after  such  knowledge, 
^^Srined  the  said  settlement,  and  could  not  now^  repudiate  it : 
that  the  plaintiffs  having  discovered  the  said  alleged 
^■*^d,  should  have  returned  the  said  notes  to  the  defen- 
**^^t8  and  at  once  repudiated  the  said  settlement,  and  that 
Oiey 

were  by  their  laches  and  delay  debarred  fi-om  any 
■^lief  against  the  defendants. 

^I^e  defendant  Robinson  pleaded  originally  the  same 
^^fetiee  as  above  pleaded  by  the  defendant  Clark,  but. 
^foire  the  trial  obtained  leave  in  Chambers  to  amend  it, 
did  so  by  adding  to  it  the  following :  (1)  that  he  was 
**^Uc«d  to  make  the  alleged  bond  by  the  fraud  of  Nattrass: 
t.lutt  he  denied  that  he  ever  executed  the  bond  in  the 
of  claim  mentioned ;  and  he  said  that  if  his  sig- 
*^tur©  appeared  thereon  the  same  was  obtained  by 
"^^trass  therein  named  falsely  and  fraudulently  repre- 
^^tiug  that  the  same  was  only  a  lecommendation  for  the 
^^Ployment  of  the  said  Nattrass  as  an  insurance  agent, 
Under  the  belief  of  the  defendant  Robinson  that  the 
^^^^  was  only  such  recommendation,  and  without  reading 
^^^f  the  same  or  understanding  or  knowing  the  contents^ 
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cause  w»Ls  tried  l)ofore  Cameron,  J.,  and  a  j«ii'y  at 
^st  Spring  Assizes  at  Ijondon,  when  the  defendant 
lison  was  callt'd  as  a  witness,  and  having  denied 
•xeeution  by  him  of   tlie  said  hond,  and  having 
li  tlie  foll(»wing  account  of  what  tofik  place  between 
uass  and  him  on  the  sup|M)siMl  occasion  of  the  execu-  - 
of  the  said  Ixmd — '*  He  came  and  said  the  Waterlo*! 
tual  iv<[uired  a  recommembition  from  some  pai-ties  thau^ 
known  in  London  ami  asked  me  if  1  would  give  hinMr  j 
k  find  I  said  yes  I  would,  and  he  ]>ulU;d  out  a  piece  o*- 
'])or  and  asked  mc  to  put  my  nan^e  on  it,  sign  it,  as 
ommcndation  ;  he  had  it  all  written  out  he  said  him-  j 
flf,  and  I  signed  it" — the  defendant  Clark  was  called  as 
witn»\ss  and  the  folhnving  took  place  : 
Q.  "  Wlu»n  did  you  first  become  aware  of  any  claiiu 
eing  made  by  the  plaintiffs  against  you       A.  "  Well,  i/ 
as  about  nine  years  after.    When  I  got  notice  from  the 
jmpany  T  went  to  Mr.  Nattrass  and  I  asked  him.    Q.  "It 
as  aVK)ut  nine  years  after  you  signed  some  paper?"  A. 
Yes."    Q.  *'  Tell  us  the  circumstances  of  signing  the 
aper."    A.     He  came  into  my  stoi-e."    Mr.  Clements: 
That  is  not  a«lmissible  as  to  this  defendant;  there  is  no 
mendment/'    His  Lordship  :  "  1  think,  unless,  of  course, 
our  amcnjlment  was  allowed,  and  covers  it,  there  is  an 
dmissiou  on  your  pleadings  of  the  making  of  that  bond." 
Ir.  Meredith  :  "  In  what  way  ;  by  not  denying  it  ?"  His 
.ordship  :  *'  Yes,  by  not  denying  it,  and  that  it  was  satis- 
ed  by  the  giving  of  the  notes,  not  disputing  it  at  all :  I 
o  not  know  of  any  stronger  admission  that  could  be  made 
han  that."    Mr.  Meredith  :  "  It  is  not  a  binding  admission 
n  the  plea<ling."    His  Lordship :    I  think  it  is."  Mr. 
liTcdith :  "  Then  I  submit  I  have  the  right  to  have  the 
mendment  now."    His  Loi-dship :  "  If  it  is  a  matter  I 
lave  anything  to  say  about,  I  think  you  have  not."  Mr. 
ileredith:  ''Your  Lordship  thinks  you  have  nothing  to 
ay."    His  Lordship :  "  Yes  I  have :  I  have  a  right  to 
onsider  all  the  cimmistances  about  it,  and  I  think  the 
»ther  circumstances  displace  this  right."    Mr.  Meredith  : 
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«« 


^our  Lordship  rules  I  submit."    His  Lordship  :  **  I 
^^le    -that  it  is  not  admissible  on  these  pleadings  if  the 
objfe cation  is  taken."    Mr.  Meredith  :  "I  propose  to  ask  the 
^'itxri^^ss  whether  he  ever  executed  the  bond  sued  upon.' 
Mr.   Oements :    I  object."    His  Lordship  :  "  We  will  have 
to  ^nve  this  question  settled  sometime,  and  I  suppose  this 
^^^y  be  as  good  a  case  as  any  to  settle  it  in :  I  sustain  the 
0^ lotion."    Mr.  Meredith  :  "  I  propose  to  offer  the  evidence 
to  exridence  on  the  pai*t  of  Robinson  to  show  a  fraud  com- 
'iii't'ted  by  Nattrass  of  the  same  character."    His  Lordship. 

I^CDes  he  know  whether  Robinson  signed  it  or  not  ?"  Mr. 
^It^-K-^ith  :  "I  offer  to  show  that  there  was  a  fraud  of  the 
character  committed  upon  Clark."    His  Lordship: 
Tln.at  is  no  evidence  of  it.    I  did  not  know  that  you 
J>re8ented  Mr.  Robinson,  but  we  may  as  well  take  it 
f  ^c3:Mni  you  as  coming  from  the  other  side."    Mr.  Meredith  : 
*'  I  "fc  saves  time."    His  Lordship :  "  I  overrule  this  conten- 
ds o^ix  also."    Mr.  Meredith :  "  Does  your  Lordship  not  think 
"^rould  be  better  to  take  the  evidence,  subject  to  the 
J  ^tion  ?"  His  Lordship :  "  As  far  as  the  admissibility  of 
is  concerned,  no,  because  I  want  the  question  to  be 
titled  once  for  all,  whether  it  Is  so  or  not."    Mr.  Meredith 
^ould   rather  some  good  strong  corporation  should 
?^*'*'le  it ;  the  defendant  is  not  in  a  good  i)osition  to  settle 
-  if  your  Lordship  rules  in  that  way  Mr.  Clark  may  as 
step  down  and  out."  .  His  Lordship:  "If  that  is  all 
"^^^^   want  to  prove  by  him."    Mr.  Meredith:  "As  this 
^"tter  is  closed  I  would  ask  your  Lordship  what  questions 
.j^^^H  regard  to  the  defendant  Clark  you  propose  to  submit 
.  ^  "tile  jury."    His  Lordship  :  **  I  propose  to  direct  the  jury 
the  plaintiff  is  entitled  to  recover  the  amount  of  $500, 
tlie  bond  as  against  Clark." 
,    "The  jury  found  a  verdict  for  8500  against  both  the 
^''^ndants. 

Oji  May  23rd  R.  M.  Meredith  obtained  orders  nini 
l>ehalf  of  each  of  the  defendants  for  a  new  tiial,  on  the 
'^^'^i^d  of  the  rejection  of  this  evidence. 
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On  November  27th  R.  M.  i/^recJt^  supported  the  orders- 
nisi.   1.  In  no  view  of  the  facts  can  the  plaintiffs  recover. 
The  defendants'  liability  upon  the  promissory  notes  was 
discharged  by  the  alteration  of  them :  Reid  v.  Humphrey^ 
6  A.  R.  403 ;  G  ardiner  v.  Walsh,  5  E.  &  B.  83 ;  Halcrow  v. 
Kelly,  28  C.  P.  551.    The  transactions  by  which  the  bond  ^ 
was  delivered  up  and  cancelled  were  at  the  most  only  — 
voidable,  not  void.    No  action  would  lie  upon  the  bond,  ^  j 
at  all  events,  until  the  plaintiffs  had  repudiated  the  setile-^ — 
ment,  and  put  the  parties  to  it  in  the  same  position  asr?=-  ^ 
before  it  was  made  :  Urqahart  v.  McPtierson,  L.  R.  3  Api)«:  j-. 
Gas.  831 ;  Fmser  v.  McLeun,  46  U.  C.  R.  302.  [Cameronss-^, 
J. — What  do  you  contend  the  plaintiffs  should  have  don 
here?]    They  should  have  elected  to  avoid  the  settlement  mtm- 
returned  the  notes,  and  paid  back  the  money  which  the-^^^ 
received.    This  money  was  paid  by  Nattrass's  friends,  tkzi^ 
defendant  Robinson  contributing  part  of  it    Herein  thC^ 
defendants'  position  is  much  stronger  than  that  of  i\M'm^ 
defendant  in  Eraser  v.  McLean,  for  there  it  was  wit'-S'- 
the  defendant's  own  property  and  means  that  he  effect^^^i:^' 
the  settlement,  and  on  that  ground  alone  the  learns 
Judge,  Mr.  Justice  Armour,  dissented.    The  objections 
the  plaintiffs'  right  to  recover  appear  in  their  stateme'^^^^  * 
of  claim,  and  so  the  judgment  should  be  arrested, 
would  be  useless  to  have  a  new  trial.    2.  The  defe 
ant  Clark  was  clearly  entitled  to  go  to  the  jury  on 
question  of  the  execution  of  the  bond.    It  was  not  nec^s 
sary  to  plead  non  est  factum  :  Rule  147,  Judicature  . 
Taylor  <t  EwarCs  Judicature  Act,  p.  229.    Rule  14 
clearly  not  applicable  to  a  mere  denial  of  the  making  ( 
deed  or  other  instrument.    If  defendants  are  not  entit 
to  judgment  on  grounds  before  mentioned  there  must 
a  new  trial  on  this  ground.    3.  On  the  question  of 
execution  of  the  bond,  see  Hiblewhite  v.  McMarine^  6 
&  W.  200,  and  PoiueU  v.  Duff,  3  Camp.  181 ;  and  on 
question  of  the  cancellation  or  discharge  of  it,  Shep.  Tom/  ^^ft 
G9-70  ;  Whitlock  v.  WaZtham,  1  Salk.  157  ;  and  Ban^  q 
Uppe^'  Canada  v.  }Hdmer,  2  O  .S.  222.  4.  According  to  1 
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^^•^^t^i-mony  of  the  plaintiffs'  witness  Nattrass,  the  plaintiffs 
S<3't  clII  they  bargained  for,  namely,  his  notes  endorsed  by 
defendants.    Their  seeking  additional  security  without 
'^^'^e  knowledge  of  the  defendants  was  at  their  own  risk, 
^^^^t  in  any  case,  the  defendants  being  wholly  innocent  of 
fraud,  and  bein^  no  parties  to  any  mistake,  there  could 
V*e  no  revival  of  the  bond,  so  far  a«  they  are  concerned :  Ex 
T^ct-rtc   Wilson,  11  Ves.  410.    5.  The  testimony  of  the 
defendant  Clark  was  clearly  admissible  in  his  co-defen- 
dctnt'fi  behalf.    He  signed  the  alleged  bond  after  his 
^o-defendant.  and  so  could  have  told  whether  there  was 
^  Be^l  or  not,  whether  the  paper  then  had  any  semblance 
«^  deed.    6.  The  other  testimony  rejected  should  have 
^^^ix  admitted,  relating  as  it  did  to  important  surrounding 
<^uxMim8tancesfrom  which  the  probabilities  of  truth  between 
^he  opposing  statements  might  be  gathered  ;  not  perhaps 
^op         purpose  of  proving  that  the  alleged  bond  was  no 
y^'ici,  but  rather  on  the  question  of  the  credibility  of  oppos- 
'^ff  Vritnesses,  as  corroborative  of  the  defendant  Robinson's 
*^tiimony:  Taylor  on  Evidence,  7th  ed.  pp.  78,  79,  290, 
310,  and  311,  paragraphs  63,  64,  316,  320,335,  and 
;  Blake  v.  Albion  Life  Assurance  Society,  L.  R.  4  C. 
J'    X).  94.    The  evidence  was  also  admissible  on  the  ques- 
of  negligence. 
H,  Bowlby,  contra.   The  acceptance  by  the  plaintiffs 
tihe  forged  promissory  notes,  made  by  Nattrass,  and 
P^fporting  to  be  endorsed  bj'  the  two  defendants  and  one 
^^xning,  was  no  accord  and  satisfaction  of  the  bond  now 
^U.^<J  upon,   because  these  notes  were  made  void  by 
alterations  in  them  by  Nattrass  without  the  knowledge 
either  the  plaintiffs  or  his  sureties  in  the  bond  (who 
the  two  defendants),  before  they  were  ever  accepted 
the  plaintiffs,  and  before  the  bond  was  given  up 
the  plaintiffs;  and  the  bond  having  been  surrendered 
Consideration  and  on  the  faith  of  getting  good  and 
^'^Jid  notes  for  the  balance  due  thereon,  the  plaintiffs  can 
l>ack  ui>on  the  bond  now  that  the  notes  they  got  for  it 
^^^^  turned  out  to  be  forgeries.    It  is  well  settled  that  the 
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taking  a  bill  void  for  alteration  does  not  extinguish  th< 
original  cause  of  action;  Atkinson  v.  Hmvdmi,  2  A.  &  £ 
f)28  ;  Sutton  v.  Toonier,  7  B.  &  C.  416  ;  Noble  v.  Ward.L 
R.  2  Ex.  135,  per  Willes,  J.,  at  p,  138  ;  Roscoe'a  Nisi  Priiu 
Evidence,  14th  ed.,  p.  399  ;  Petty  v.  Cooke,  L.  R.  6  Q.  E 
790 ;  PHtchard  v.  Hitclicock,  6  M.  &  G.  151.    The  defere 
dnnt  Robinson's  defence  denying  execution  of  the  bona 
and  saying  that  he  signed  it  without  reading  it  over,  ana 
believing  it  was  a  recommendation  of  Nattrass,  is  simili^ 
to  the  defence  set  up  in  Dominion  Bank  v.  Blair,  30  • 
P.  591,  where  it  was  h^ld  that  such  a  position  was  unter 
able  in  the  case  of  literate  parties  like  these  defendant^ 
The  defendant  Robinson  s  plea  of  non  est  factum,  Km. 
his  story  as  to  the  manner  in  which  his  signature  wx* 
obtained  to  the  bond,  cannot  be  believed  in  view  of  the  fa 
that  when  apprised  of  the  default  on  the  bond  he  did 
deny  its  execution  or  repudiate  the  alleged  fraud  thM 
had  been  practised  on  him  by  Nattrass,  but  instead  of  th— z 
disaffirming  the  bond  he  gave  his  notes  for  the  balance  err: 
thereon,  and  it  must  therefore  now  be  held  that  he  e  -= 
cuted  the  bond :  Dawes  v.  Harness,  L.  R.  10  C.  P. 
The  case  of  Brook  v.  Hook,  L.  R.  6  Ex.  89,  cited  by  defe 
ants'  counsel,  does  not  support  his  contention,  because  — ■ 
the  document  was  admitted  on  all  hands  to  have 
forged,  and  the  written  admission  as  to  its  validity 
false  to  the  knowledge  of  all  parties,  and  was  meK:~ 
given  to  stop  a  prosecution  for  forgerj'.    The  defendcB- 
have  elected  to  treat  the  bond  as  valid;  and  since  t>S 
allege  that  the  bond  was  obtained  by  frauds  and  cox= 
quently  only  voidable,  and  not  void,  it  is  now  bindi— 
Cloagh  v.  London  Jk  K,  W.  R.  Co.,  L.  R.  7  Ex.  34 ;  ifo^ 

8(m  V.  Universal  Marine  Ins.  Co,,  L.  R.  8  Ex.  197.     ^  - 

Albion  Life  Assurance  case  is  clearly  distinguishable  ft  *" 
tliis.    There  the  fraud  sought  to  be  established  and 
intention  of  the  agent  could  not  possibly  be  proved 
any  other  way  except  by  evidence  of  the  collateral  f3^* 
admitted  ;  but  such  is  not  the  case  in  the  forgery  char^C 
upon  Nattrass  by  the  defendants  here.     As  to  the  csx 
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"tention  that  under  Rule  148  plaintiffs  were  bound  to 
prove  the  execution  of  the  bond  by  the  defendant 
Clarke,  who  has  not  denied  its  execution  in  his  state- 
ment of  defence,  the  Legislature  could  never  have  intended 
to  introduce  such  an  extraordinary  and  inconvenient 
pra^itice ;  besides  the  denial  of  the  bond  was  necessary 
*'-A>i-  the  purpose  of  making  intelligible  the  groaudu 

and  so  does  not  come  within  Rules  147  and  148 
"»  to  silence  of  a  pleading  not  being  an  implied  admission. 
JkTeredith,  in  reply. 

o  one  disputes  the  proposition  that  a  good  debt  cannot 
l»  paid  with  bad  money,  but  that  proposition  and  the  nu- 
iiiei^ous  cases  cited  to  support  it  are  not  in  point  here.  This 
is  not  one  of  creditor  against  debtor.    If  the  plaintiffs 
h&'v-Q  any  claim  at  all  against  the  defendants  it  is  only 
^g&uist  them  as  sureties.    The  defendants  are  not  bound  to 
sho^  accord  and  satisfaction.    To  put  them  in  that  posi- 
tion the  plaintiffs  must  have  a  valid  subsisting  bond.  The 
def  .endants  say  they  never  had  any  such  bond,  but,  even 
if  t^liey  had,  it  was  cancelled,  and  the  plaintiffs'  remedy 
oi>oii  it  destroyed.    The  plaintiffs  can  now  only  recover 
op^on  establishing,  (1)  the  due  execution  of  the  bond;  (2) 
fraud  or  mistake  in  the  cancellation  of  it  as  would 
title  them  to  relief  in  a  Court  of  equity  ;  (3)  that  they 
l^iwve  placeil  the  pai-ties  in  the  same  position  as  before  the 
CSLncellation.    There  is  no  pretence  that  the  defendants 
^^re  parties  to  or  had  any  knowledge  of  the  alleged  frau<l 
or  that  there  was  anj'  mistake  on  their  part — that  there 
wchB  any  mutual  mistake ;  the  plaintiff  therefore  cannot 
'■recover  a^inst  the  defendants,  though  against  the  other 
parties  to  the  notes  who  sanctioned  the  alteration  they 
Htill  have  a  remedy  upon  the  notes ;  or,  they  have  a  remedy 
way  of  an  action  for  deceit  against  the  pei-sons  by 
^'hom  they  were  deceived,  if  deceived  at  all.  Neither 
The  Dominion  Bank  v.  Bluir,  suprcty  nor  the  other  cases  of 
ttat  class  are  applicable.    It  may  well  be  said  that  anyone 
^ho  is  literate,  executing  a  deed  knowing  it  to  be  a  deeil, 
^^^^t  not  to  be  permitted  to  s;iy  that  he  was  misled  as  to 
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its  conteDts.  But  it  is  a  very  different  thing  when  the 
same  person  signs  his  name  merely  to  what  is  alleged  to  be 
a  recommendation,  and  notes  are  afterwards  culded,  and  it 
is  otherwise  converted  into  the  shape  of  a  deed  withont 
consent  or  knowledge.  Upon  this  question  the  case  of^ 
Brook  V.  Hook,  supra,  is  clearly  in  point.  Both  in  regaid 
to  the  bond  and  the  notes  the  plaintiffs  put  it  in  Natraas'a. 
ix)wer  to  do  the  wrongs  now  complained  of ;  indeed,  it 
might  be  said,  invited  him  to  do  them,  if  he  could  not  in 
an  honest  way  get  what  they  required  from  hira  ;  there- 
fore they  should  bear  the  loss  without  complaining :  Hal- 
crow  V.  Kelly,  supra.  It  cannot  be  seriously  contended 
that  Rule  341,  Judicature  Act,  applies  here,  for  the  defen- 
dant Clark  -was  not  allowed  to  go  to  the  jury  at  all,  and  it 
cannot  be  said  that  Clark's  testimony  alone  in  his  co-defen- 
<lant*fl  behalf  might  not  have  changed  the  minds  of  the 
jurors ;  so  that  at  the  least  there  must  be  a  new  trial  upon 
the  whole  case. 

Dec.  29,  1883.  Akmour,  J. — Two  questions  are  pre- 
sented for  our  consideration  ;  first,  was  it  permissible 
to  the  defendant  Clark,  on  the  pleadings  as  they  stood , 
to  deny  that  he  executed  the  bond  sued  on?  And, 
second  :  Was  the  fact  that  his  signatuie  had  been  obtained 
to  the  bond  by  a  similar  fraud  to  that  which,  accoixiing  to 
Robinson's  evidence,  had  been  practised  upon  him  in  pro- 
curing his  signature  to  it  a  fact  relevant  to  the  issue  raised 
by  Robinson  as  to  the  execution  of  the  bond  by  him  ? 

The  first  question  is  determinable  by  the  rules  of  plead- 
ing introduced  into  all  the  Courts  by  the  Judicature  Act^ 
and  substituted  for  those  heretofore  used  in  the  Court  of 
Chancery  and  in  the  Courts  of  Common  Law,  and  the  fol- 
lowing are  the  rules  and  parts  of  rules  bearing  on  the 
question. 

Rule  128.  "  Every  pleading  shall  contain,  as  concisely  as 
may  be,  a  statement  of  the  material  facts  on  which  the 
party  pleading  relies,  but  not  the  evidence  by  which  thej 
Are  to  be  proved." 
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1 40.  **  If  either  paiiy  wishes  to  deny  the  right  of  any 
ot^h^T  party  to  claim  as  executor  or  as  trustee,  or  as 
A^si^nec  in  insolvency,  or  in  any  representative  or  other 
^llejged  capacity,  or  the  alleged  constitution  of  any  part- 
'ie:M-:aliip  film,  he  shall  deny  tlie  same  specifically,  or  the 
3  will  be  taken  to  be  admitted." 
H.  "  Where  a  contract  is  alleged  in  any  pleading,  a 
1  denial  of  the  contract  by  the  opposite  party  shall  be 
Btrued  only  as  a  denial  of  the  making  the  contract  in 
and  not  of  its  legality  or  its  sufiiciency  in  law, 
^^^X-m  Esther  with  reference  to  the  Statute  of  Frauds  or  other- 

46.  "  Admissions  are,  in  all  cases  where  it  is  practica- 
to  be  by  reference  to  the  numbers  of  the  paragraphs 
lie  pleading  to  which  they  relate,  with  such  qualifica- 
as  may  be  necessary  or  proper  for  protecting  the 
^«srests  of  the  party  making  such  ailmissions,  thus:  'the 
i^E'^ndant  admits  the  allegations  made  in  the  first,  second, 
mo^k^^^^L.  third  paragraphs  of  the  plaintiff^s  claim.'  " 

^  -47,    Elach  party  in  any  pleading,  not  being  a  petition 
>^»c*        a  writ  of  summons,  must  allege  all  such  facts  not 
^1t>X^^ring  in  the  previous  pleading,  (if  any,)  as  he  means 
tf<^     ^M^ly  on,  and  must  raise  all  such  grounds  of  defence  or 
'^^I>lj^,  ss  the  case  may  be,  as  if  not  so  raised  on  the  plead- 
tT^gs    would  be  likely  to  take  the  opposite  party  by 
»iATpi-ij}e,  or  would  i-aise  new  issues  of  fact  not  arising  out 
tht^  pleadings  ;  as,  (for  instance)  fraud,  or  that  any 
^l^na  has  been  barred  by  the  Statute  of  Limitations,  or 
^as  l>een  released." 

"  Save  as  above  otherwise  provided  the  silence  of 
&  pleading  as  to  any  allegation  contained  in  the  previous 
pleading  of  the  opposite  party  is  no*,  to  be  construed  into 
M  impXied  admission  of  the  truth  of  such  allegation  ;  and 
^Jlegation  introduced  for  the  purpose  of  preventing 
«ncb  in^piied  admission,  and  not  for  the  purpose  of  making 
intellii^y^  the  grounds  of  defence,  is  to  be  considered 
^«fJ^Uient." 

"  Where  the  Court  or  a  Judge  shall  be  of  opinion 
38 — VOL.  IV  O.R. 
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that  any  allegations  of  fact  denied,  or  not  admitted 
either  or  any  pai-ty,  ought  to  have  been  admitted,  the  Coi 
may  make  such  order  as  shall  be  just  with  respect  to  a 
extra  costs  occasioned  by  their  having  heen  denied  or  i 
admitted." 

240.  "  Each  party  is  to  admit  such  of  the  material  alle( 
tions  contained  in  the  statement  of  claim  or  defence  of  i 
opposite  party  as  are  true  ;  or  he  may  give  notice,  by  ] 
own  statement  or  otherwise,  that  he  admits  for  the  pi 
poses  of  the  action  the  truth  of  the  case  generally,  or  a 
part  of  the  case  stated  or  refen-ed  to  in  the  statement 
claim  or  defence  of  the  opposite  or  any  other  party.'* 

These  rules  embody  what  were  before  the  introducti 
and  substitution  of  them  certain  general  orders  of  1 
Court  of  Chanceiy,  which  ai'e  as  follow : 

G.  O.  122.  "Answers  are  to  consist  of  a  clear  and  cone 
>tatement  of  such  defences  as  the  defendant  desires 
make."    June  3,  1853. 

123.  "  The  silence  of  the  answer  as  to  any  statement 
the  bill  is  not  to  be  construed  into  an  implied  admission 
its  truth  ;  and  any  allegation  introduced  into  an  answer : 
the  purpose  of  preventing  such  implied  admission  is  to 
considered  impertinent."     June  3,  1853. 

124.  "  A  defendant  is  to  admit  in  his  answer  such  of  1 
allegations  contained  in  the  plaintiff  s  bill  as  are  to  \ 
knowledge  of  such  defendant  tme,  or  as  he  can  read 
ascertain  to  be  true,  or  he  hks  reason  to  believe  and  d 
believe  to  be  true,  and  it  shall  be  sufficient  if  such  adn: 
sions  are  expressed  to  be  only  for  the  purpose  of  the  s 
in  which  the  same  are  made."  February  6,  1865. 

1 25.  "  Admissions  are  in  all  cases  whei*e  it  is  pi*actica 
to  be  by  reference  to  the  numbers  of  the  paragraphs  in  1 
bill  to  which  they  relate,  with  such  qualifications  as  n: 
be  necessary  or  proper  for  pi-otecting  the  interests  of  i 
\ia,vty  making  such  ailmissions,  and  it  shall  not  be  necessf 
or  proper  in  any  answer  to  allege  ignorance  of  any  fi 
stated  in  the  bill  or  any  otherreasonfor  not  admitting  a 
fact  therein  alleged."    February  6,  1865. 
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X  SO.  "  When  it  becomes  necessary  to  adduce  evidence, 
^CxD  incur  expense  otherwise,  in  order  to  establish  or  prpve 
which  in  the  judgment  of  the  Court,  upon  the  hearing 
16  cause,  ought  to  have  been  admitted,  it  shall  be  com- 
snt  to  the  Court  to  make  such  order  in  respect  to  the 
occasioned  by  the  proof  of  such  facts  as  under  all  the 
:  Timstances  appears  to  be  just."    February  6,  I860. 

16  eflfect  of  these  General  Orders  seems  to  be  that 
Btever  allegation  of  a  material  fact  is  made  by  either 
"Cy  in  his  pleading,  and  is  not  expressly  denied  by  the 
o  j>^jg^08ite  party,  is  to  be  taken  to  be  in  issue,  and  I  under- 
ni^tiVw  that  this  is  the  effect  that  has  been  uniformly  given 
t>c>    "fchem  by  the  Court  of  Chancery. 

rlThis  effect  has  been  once  regretted  :  Patric  v.  Sylvester, 
^rant  573,  but  it  has  nevertheless  been  deemed  irresist- 
iV»X«.   I  think  that  the  same  effect  must  be  given  to  the 
£djB.les  of  the  Judicature  Act,  above  set  forth,  and  that  it  is 
impossible  to  avoid  doing  so  without  ignoring  altogether 
TCule    148;  and  the  provisions  of  Rule  148  seem  to  be 
^^t>ir^\y  supported  by  the  provisions  of  Rules  140,  146,  and 
^^3,  there  is  nothing  in  the  language  of  Rule  147, 

^hemrm.  rightly  considered,  which  conflicts  with  them,  that 
^ule  :Mziot  including  within  the  **  grounds  of  defence,"  therein 
to,  a  denial  of  the  allegations  contained  in  the 
prev^3^^^jg  pleading. 

is  obvious  from  the  pleadings  that  the  defendant 
did  not  expressly  admit  the  making  of  the  bond  in 
^  ^     statement  of  claim  mentioned,  and  I  think,  there- 
^  »    that  the  making  of  it  by  him  was  properly  in  issue 
^j^A^^j.  these  rules,  and  that  he  was  entitled,  under  the 

^^ings,  to  deny  that  he  executed  it. 
^"^^-^  to  the  second  question,  I  have  been  unable,  after 
^^^^iderable  research,  to  find  any  case  directly  in  point ; 
^      ^5an  therefore  determine  it  only  upon  the  principles 
,^^"vidence  which  appear  to  us  to  apply  to  it 
^       evidence  of  collateral  facts  be  directly  or  infer- 
^^«lly  pertinent  to  the  issue,  it  will  be  admitted :  Roscoe 
•    X'.Uthed.,  p.  80. 
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The  rule  confining  evidence  to  the  points  in  issue  notcS 
only  precludes  the  litigant  parties  from  proving  any  factsE 
not  distinctly  controverted  by  the  pleadings,  but  it  limitsE 
the  noode  of  proving  even  the  issues  themselves.    Thus  itui 
excludes  all  evidence  of  collateral  facts  which  are  incapa — • 
ble  of  affording  any  reasonable  presumption  as  to  the  prin^ 
cipal  matters  in  dispute  :  Taylor  on  Ev.,  6th  ed.,  sec.  298. 
In  sec.  300  Mr.  Taylor  recognizes  an  exception  to  this  rule 
in  favour  of  the  admissibility  of  facts  which,  though  col- 
lateral, are  proved  to  be  connected  by  some  general  link 
with  the  matter  in  issue;  and  in  sec.  315  he  recognizes 
another  exception  in  favour  of  the  admissibility  of  col- 
lateral facts  for  the  purpose  of  confirming  the  testimony 
of  witnesses. 

It  seems  to  me,  having  regard  to  these  general  princi- 
ples, that  the  evidence  of  the  defendant  Clark  ought  to 
have  been  received  to  prove  the  fact  that  his  signature 
had  been  obtained  to  the  bond  bj'  a  similar  fraud  to  that 
which,  according  to  Robinson's  evidence,  had  been  prac- 
tised upon  him  in  procuring  his  signature  to  it,  because 
the  fraud  was  practised  with  respect  to  the  same  instru- 
ment and  by  the  same  person,  and  at  or  about  the  9ame 
time ;  and  because  the  evidence  of  Clark  that  it  had  been 
practised  upon  him  was  confirmatory  of  the  evidence  of 
Robinson  that  it  had  been  practised  on  him. 

The  cases  in  England  on  the  subject  will  be  found  in 
Roscoes  N.P.  14th  ed.,  p.  85 ;  and  in  addition  I  refer  to  Bamk 
of  Montreal  v.  Scott,  17  C.  P.  358,  and  to  Stewart  v.  Scott^ 
27  U.  C.  R.  27. 

In  my  opinion,  therefore,  there  must  be  a  new  trial, 
and  as  the  plaintifls'  counsel  insisted  upon  the  rejection 
of  the  evidence,  we  must  pursue  the  same  course  that  we 
have  pursued  in  setting  aside  nonsuits,  and  make  the  costs 
costs  in  the  cause  to  the  defendants  in  any  event  of  the 
suit. 

Haqajity,  C.  J. — I  concur  in  thinking  that  there  most 
be  a  new  trial  in  this  case. 
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I  rest  my  coDcIusion  on  the  rejection  of  the  evidence  of 
C^yMe^Tk  tendered  by  defendant  Robinson. 

The  principles  governing  the  case  appear  to  me  to  be  laid 
j^^wn  in  L.  R.  4  C.  P.  D.  94,  Blake  v.  Albimi  Life  Asaur- 
a^'^n^^^  Society. 

C!!7n  the  question  as  to  what  is  admitted  and  what 
j^^jO-i^  in  pleading  under  the  Judicature  Act  I  wish  not  to 
^:^;j>xe8s  an  opinion  until  a  case  arises  expressly  requiring 
i^MJfwr  decision.  I  therefore  neither  assent  to  nor  dissent  from 
opinion  of  my  learned  brother.  At  present  I  am  hardly 
l>x-«jpared  to  accept  it  to  the  full  extent.  If  the  case  go 
down  again  to  trial  an  amendment  will  probably  be  allowed 
to  j>ixt>  the  defence  of  both  defendants  on  the  same  footing, 
coste    to  be  costs  in  the  cause  to  the  ultimately  successful 

CXA.:9htf£RON,  J.,  concurred. 


Order  (ibiolute  for  new  tried. 
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[QUKEN'S  BENCH  DIVISION.] 

Clarke  v.  Macdonald, 
Flatt  and  Bradley,  Garnishees. 

DivUion  CourU  Act — danuMhr*'  urocfedintjH — Notice  disputing  juriaditm  "  ^ioH 

jiltui  t^to  late — Prohibition' -High  Court  procftlurt. 

HeU,  affirming  the  judi^ment  of  Armour,  J.,  that  where  a  garnishee 
not  file  a  notice  disputin^r  the  jurisdiction  of  a  Division  Court  witiiin 
time  required  by  43  Vict.  ch.  8,  sec.  14.  O.,  though  no  objection 
be  taken  to  this  jurisdiction  of  the  Division  Court  in  that  Court, 
jurisdiction  of  the  High  Court  of  Justice  to  prohibit  the  proceedin] 
not  ousted. 

The  garnishees,  though  partners,  resided  in  difieront  places  out 
jurisdiction  of  tha  Division  Court,  and  but  one  of  them  was  served, 
order  was  made  dispensing  with  service  on  the  other.    The  Ic 
Division  Court  Judge  gave  judgment  against  both  in  their  abeenoe. 

Per  ARMorR,  J. — The  prohibition  might  be  supported  on  this  giovL^' 
also.  R.  S.  O.  ch.  47,  sec.  134  construed. 

The  Judicature  Act  does  not  apply  to  a  case  of  this  kind,  the  ^ 
of  which  are  specially  provided  for  in  the  Division  Courts  Act. 

On  the  10th  day  of  March,  1888,  the  primary  creditors 
caused  to  be  i.ssued  out  of  the  Fouith  Division  Court  for 
tlie  County  of  Bruce  a  summons  upon  the  primary  debtor 
and  the  garnishees  to  appear  at  the  sittings  of  the  said 
Court  to  ]>e  hehl  at  Chesley,  in  the  said  county,  on  the 
10th  day  of  April,  1888,  the  former  to  answer  Uie  credi- 
<litors,  who  sued  for  the  recovery  of  a  claim  of  S60.89 
thereto  annexed,  and  the  latter  to  state  and  shew  whether 
or  not  the}'  owed  any  and  what  debt  to  the  debtor,  and 
why  they  should  not  pay  the  same  into  (Tonrt^  to  the 
extc^nt  of  the  creditors'  claim,  in  satisfaction  thereof  The 
garnishees  did  not,  nor  did  either  of  them,  live  or  carry 
on  business  in  the  division  of  the  said  Fourth  Division 
Court,  but  they  carried  on  business  as  oo-partnere  in  th( 
City  of  Hamilton,  in  the  County  of  Wentworth,  and  th( 
said  Bradley  resided  in  the  said  City  of  Hamilton,  an£^ 
tlie  said  Flatt  in  the  Township  of  Ea8tFlamboroi]gh,in  thi 
County  of  Wentworth.    The  said  summons  was  served 
Bradley  on  the  14th  day  of  March,  1883,  by  deliver^-iK 
ing  a  true  copy  of  the  same  personally  to  said  Bradley, 
the  firm  of  Flatt  &  Bradley,  but  it  was  never  served  U] 
Flatt,  nor  was  any  order  made  dispensing  with 
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service  upon  him.     The  summons  was  also  served  on 
th&   debtor  on  the  26th  day  of  March,  1883.    On  the 
30^1i  day  of  March,  1883,  the  garnishees  by  their  attor- 
ney'' 8  mailed  to  the  clerk  of  the  Fourth  Division  Court 
of   the  County  of  Bruce  a  notice  denying  that  they  owed 
9LiM.y  money  to  the  debtor,  and  disputing  the  jurisdiction  of 
th  e  Fourth  Division  Court  to  tiy  the  cause.    This  notice 
vras  received  by  the  said  clerk  and  filed  by  him,  and 
ea  -tiered  in  his  procedure  book  on  the  2nd  day  of  April, 
1»»3,  and  he,  on  the  ord  day   of  April,   1883,  noti- 
fed  the  creditors   thereof,  who,  upon  receipt  of  such 
notice,  consulted  their  solicitor,  who  informed  them  that 
th^y  had  entered  their  suit  in  the  wrong  Court,  and  that 
^w^ould  have  to  be  transmitted  to  the  Hamilton  Court. 
On    -fche  24th  day  of  April,  1883,  the  suit  came  on  for 
^'^^l    at  the  sittings  of  the  said  Division  Court,  and  the 
^^^^■i^g  Judge  decided  that  the  notice  disputing  the  juris- 
diotii^n  had  not  been  tiled  in  time,  and  proceeded  to  hear 
<»use  in  the  absence  of  the  garnishees,  who  were 
"'^^^'presented  thereat,  and  he  thereupon  gave  the  foUow- 
''^S'  ^"iudgment: 

J    ^*  bearing  all  parties  it  is  adjudged  that  the  primary 

^^•^^::-o^  is  indebted  to  the  primary  creditors  in  $60.89,  and 
^^j-^^S  costs.  2.  That  the  garnishees  were  indebted  to  the 
^^**^ary  debtor  in  $221.59  on  the  dat^  of  the  service  of  the 
g_^^mon»  herein  upon  them,  which  to  the  extent  of  the 
two  mentioned  sums  ought  to  be  applied  in  satisfac- 
^  thereof.    3.  That  the  primary  creditors  do  recover 

1^^^^  nst  the  garnishees  the  said  sums  of  $60.89  and  costs, 
paid  in  fifteen  days  in  satisfaction  as  aforesaid." 

^^^^n  the  8th  day  of  May,  1883,  a  motion  was  made  for 
.  l'^:iX)hibition,  on  behalf  of  Flatt  and  Bradley,  to  the  pre- 
^^ixg  Judge  in  Chambers,  which  prohibition  was  on  the 
^^^day  of  June,  1883,  granted  by  Armour,  J. 

^  November  27th,  Ldsh,  Q,  C,  for  the  primarj'  credi- 

moved  to  sot  aside  the  prohibition,  and  AyUsworth, 
the  garnishees,  opposed  the  motion. 
*^Kie  arguments  sufficiently  appear  in  the  judgment. 
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December  29,  1883.    Armour,  J. — It  was  conceded,  anc^ 
indeed  it  could  not  be  denied,  that  the  Fourth  DivisioCK' 
Court  of  the  county  of  Bruce  had  no  jurisdiction  over  ih» 
garnishees;  but  it  was  contended  that,  inasmuch  as  th 
garnishees  had  not  left  with  the  clerk  of  that  Court  thef 
notice  disputing  the  jurisdiction  of  that  Court  within  t1 
time  prescribed  by  43  Vic.  ch.  8,  sea  14,  they  were  in 
entitled  to  prohibition. 

That  section  provides  that : 

"  In  all  cases  where  a  defendant,  primary  debtor  or 
nishee  intends  to  contest  the  jurisdiction  of  any  Divisi, 
Court  to  hear  or  determine  any  cause,  matter,  or  thing 
such  Court,  he  shall  leave  with  the  clerk  of  the  Coc 

within  eight  days  after  the  day  of  service  of  the  summc   ^ 

on  him  (where  the  service  is  required  to  be  ten  days  bef^Sp^re 
the  return),  or  within  twelve  da^s  after  the  day  of  sm 
service  (where  the  service  is  required  to  be  fifteen  or  twe — 
days  before  the  return),  a  notice  to  the  effect  that  he 
putes  the  jurisdiction  of  the  Court,  and  such  clerk  i 
forthwith  give  notice  thereof  to  the  plaintiff,  pr" 
creditor,  or  their  attorney  or  agents,  in  the  same  wa^ 
notice  of  defence  is  now  given;  and  in  defnult  of 
notice  disputing  the  jurisdiction  of  such  Court,  the 
shall  be  considered  as  established  and  determined,  an(? 
proceedings  may  thereafter  be  taken  as  fully  and  effectual 
as  if  the  said  suit  or  proceeding  had  been  properly  com^^^ 
menced,  entered  or  taken  in  such  Court." 

The  garnishees  did  not  leave  with  the  derk  of  the  ¥onx9f^^^ 
])ivision  Court  their  notice  disputing  the  jurisdiction 
that  Court  within  the  time  prescribed  by  this  section,  bo^^ 
the  only  effect  of  their  omission  to  do  so  was,  that  HieyC^ 
could  not  thereafter  raise  in  that  Court  any  objection  tc^ 
its  jurisdiction,  and  the  jurisdiction  of  that  Court  woul<(^ 
thereafter  be  considered  by  that  Court  as  established  ancK^ 
determined  ;  but  such  omission  would  not  have  the  effect! 
of  depriving  them  of  their  light  to  come  to  this  Court  for 
prohibition,  nor  of  ousting  this  Court  of  its  right  to  grant 
such  prohibition. 

"  No  rule,"  says  Pollock,  B.,  in  Oram  v.  Breai^ey,  L.  R. 
Ex.  D.  347,     is  better  understood  than  that  the  jor 
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diction  of  a  Superior  Court  is  not  to  be  ousted,  unless  by 
ejcpress  language  in  or  obvious  inference  from  some  Act  of 
P&rliament."  And  I  do  not  think  that  there  is  anything  in 
^Iiis  section  which  by  obvious  inference  (certainly  not  b}' 
express  words)  ousts  this  Court  of  its  jurisdiction,  having 
ratg^wtl  to  the  rule  of  law  stated  by  the  Master  of  the  Roll.^ 
in  ^(icois  V.  Brett,  L.  R.  20  Eq.  1,  in  which  he  says :  **  It  is. 
perfectly  plain  that  either  the  Crown  or  any  subject  may 
int^ervene  and  inform  a  Superior  Court  that  an  Inferior 
Ck>urt  is  exceeding  its  jurisdiction,  and  it  is  the  duty  of 
Superior  Court  when  it  is  so  informed  to  confine  the 
Io.f  «rior  Court  within  the  limits  of  its  jurisdiction." 

"JL^he  question  in  Jacobs  v.  Brett  arose  under  the  Mayor's 
Court  of  London  Procedure  Act,  20  &  21  Vic.  Cap  157^ 
^jr  section  15  of  which  it  is  provided  that  *'  no  defendant 
bH  w^VL  be  permitted  to  object  to  the  jurisdiction  of  the  Court 
in.  or  by  any  proceeding  whatsover  except  by  plea,"  and 
^Im.^  Master  of  the  Rolls  held  that  this  section  had  not  the 
eflE^Bct  of  ousting  the  Superior  Court  of  its  jurisdiction  to 
SX-«uit  prohibition,  but  merely  limited  the  mode  in  which 
o'k>jection  to  its  jurisdiction  could  be  taken  in  the  Inferior 
Oonrt.  Jacobs  v.  Brett  was  approved  of  by  the  Common 
^l«a8  Division  in  Bridge  v.  Branch,  L.  R.  1  C.  P.  D.  633. 

^he  question  in  Oram  v.  Brearey  arose  under  the  Sal- 
fomd  Hundred  Court  of  Record  Act,  1868,  31  &  32  Vic, 
^*p.  130,  sec.  9,  of  which  enacts  that  "  No  defendant  shall 
permitted  to  object  to  the  jurisdiction  of  the  Court 
^*^ferwise  than  by  special  plea,  and  if  the  want  of  juris- 
^ctiion  be  not  so  pleaded  the  Couit  shall  have  jurisdiction 
«|JU  purposes and  the  Exchequer  Division  held  that 
section  had  not  the  eflect  of  ousting  the  Superior 
of  its  jurisdiction  to  grant  prohibition. 
I  rio  not  think  the  words  of  section  14  of  43  Vic.  Cap  8, 
«iy  stronger  than  the  words  used  in  the  sections  of  the 
under  consideration  in  Jacobs  v.  Brett  and  Oram  v, 
^*«rey,  and  I  think  that  they  ought  to  be  construed  as 
1^^^^^  were  construed,  not  to  oust  this  Court  of  its  jurisdic- 
to  prohibit. 
40 — ^VOL.  IV  O.R. 
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There  is  another  ground  upon  which  the  prohibition  Si^ 
this  case  can  be  supported,  and  that  is  this,  that  Flatt,  one^ 
of  the  garnishees,  was  never  served  with  the  summons  ^ 
all,  nor  was  any  order  made  dispensing  with  service  of  tie 
summons  upon  him,  and  the  acting  Judge  had  therefore  no 
jurisdiction  to  give  the  judgment  he  gave  against  the 
garnishees. 

R.  S.  O.  ch.  47,  sec.  134,  enacts  that  "  a  copy  of  such 
summons  and  memorandum  shall  be  duly  served  on  the 
garnishee,  or  if  there  be  joint  garnishees,  then  on  such  of 
them  as  are  within  reach  of  the  process,  at  the  time  and  in 
the  manner  required  for  service  in  ordinary  cases." 

The  words,  "within  reach  of  the  process,"  must  be  taken 
to  mean  within  Ontario,  and  capable  of  being  served, 
reasonable  efforts  being  made  for  that  purpose  ;  the  words, 
at  the  time,"  within  such  time  before  the  sittings  of  the 
Court  as  is  required  in  ordinary  cases ;  and  the  words,  "  in 
the  manner,"  personally,  if  the  claim  exceeds  eight  dollars, 
and  if  it  does  not  exceed  eight  dollars,  personally  on  some 
grown-up  person,  being  an  inmate  of  the  dwelling  or  usual 
l^lace  of  abode,  trading  or  dealing  of  the  person  requiring  - 
to  be  served.    See  Division  Court  Rules,  53  and  54. 

By  rule  55  it  is  provided  that  the  Judge  in  any  such  mi. 
gai-nishee  proceeding  may  order  that  the  service  need  not.«;^. 
be  personal ;  but  no  such  order  was  made  in  this  case. 

By  section  140  it  is  enacted  that  judgment  shall  not  be^^ 
given  either  against  the  primary  debtor  or  the  gamishe^c 
until  the  said  summons  and  memorandum,  with  an  affidaviKf 
of  the  due  service  of  both  on  the  proper  parties,  are  filedE» 
unless  the  Judge,  for  special  reasons,  orders  otherwise. 

I  think  it  clear  that,  having  regard  to  these  provisione^.^ 
the  acting  Judge  had  no  jurisdiction  to  give  the  judgmenc^H 
against  the  garnishees  which  he  did  without  personflK-. 
service  of  the  summons  upon  Flatt,  or  without  an  ordo^v 
-dispensing  with  it  and  directing  how  service  upon  hirr 
should  be  effected. 

It  is  said,  however,  that  the  garnishees  being  partnoM 
residing  in  different  divisions,  service  of  the  summo^^H 
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might  be  well  made  upon  one,  under  section  77 ;  but  I  do 
not  think  that  this  section  applies  to  service  of  a  garnishee 
mmmons,  the  service  of  which  being  specially  provided  for 
Vy  section  134;  but  if  section  77  does  apply,  the  judgment 
ui    that  case  could  only  have  been  against  Bradley  alone, 
not  against  Flatt  and  Bradley  as  it  is  now. 
Xt   was  contended,  however,  that  the  provision  of  the 
"^^dicature  Act,  allowing  a  suit  to  proceed  and  judgment 
^    be  recovered  against  a  partnership  firm,  applied  to  the 
^'Wsion  Courts  ;  but  I  think  it  clearly  does  not  so  apply, 
^^^^^lase  it  is  only  in  cases  not  expressly  provided  for  by 
iDi vision  Court  Act,  and  rules  that  the  County  Court 
may,  in  their  discretion,  adopt  and  apply  the 
^*^^«d  principles  of  practice  in  the  Superior  Courts  of 
^^^xnon  Law  to  actions  and  proceedings  in  the  Division 
^^^^    See  section  244. 

-^^^or  does  the  Judicature  Act  so  apply  by  virtue  of  the 
section  thereof.    See  Pry  or  v.  City  Offices  Company, 
^    ^  10  Q.  B.  D.  504. 

my  opinion  the  appeal  must  be  dismissed,  with  costs. 


-JLQAB.TY,  C.  J. — ^The  words  in  our  statute,  sec.  14,  are, 
"^^^    default  of  such  notice  disputing  the  jurisdiction  of 
Court,  the  same  shall  be  considered  as  established  and 
^^'^^irmined,  and  all  proceedings  may  thereafter  be  taken  as 
J^''^'*^  and  effectually  as  if  the  said  suit  or  proceeding  had 
^^^r^  properly  commenced,  entered  or  taken  in  such  Court" 


Xy  brother  has  pointed  out  that  under  the  authority  of 
''«<5o68  V.  BreU,  L.  R  20  Eq.  1,  decided  by  Jessel,  M.  R, 
^^"fc  under  the  statute  respecting  the  Mayor's  Court,  sec. 
^»  ^iedaring  that  no  defendant  should  "object  to  the  juris- 
^^iion  of  the  Court  in  and  by  any  proceeding  whatsoever 
^^^«pt  by  plea,"  did  not  oust  the  right  of  the  Superior 
^^^rts  to  prohibit.   The  Master  of  the  Rolls  notices  the 
^l^lwuted  case  of  Cox  v.  The  Mayor,  <fec.,  of  London,  L.  R. 
^X  L.  239,  and  distinction  is  drawn  between  a  defendant 
a  garnishee. 

shonld  have  thought  the  language  of  our  Act  was  of  a 
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stronger  character  than  the  loth  section  of  the  Mayor's 
Court  Act ;  but  on  referring  to  the  other  case  cited  by  my 
learned  brother,  Oram  v.  Brearey,  I  find  the  same  view  i» 
taken  by  the  Exchequer  Division  under  an  Act  much 
stronger  in  its  language. 

Sec.  7  of  the  Salfoid  Hundred  Court  of  Record  Act, 
1868,  seems  as  strong  as  our  own  statute.  This  language 
was  held  not  to  prevent  the  Superior  Court  from  granting 
prohibition. 

On  the  authority  of  these  cases,  at  all  events  of  the 
latter,  I  think  we  may  venture  to  interpose  and  prevent 
an  apparently  very  grave  injustice  being  perpetrated  on 
these  garnishees. 

Cameron,  J.,  concurred. 

Appeal  dismi88ed,  wUh  costs. 
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2f  Court  action — Third  party— Trial  of  issuea  between  defendant  and 
^^%irrf  party — Investigating  accottnts  beyond  pecuniary  juritdietUm  cf 
^ — bounty  Court — Prohibition. 

5^*"*  ^  action  in  a  County  Court  on  a  promissory  note  made  by  the  defendant, 
<^  ^  ^^^hich  the  defendant  claimed  indemnity  against  the  third  paity,  the 
^  pt^j  having  appeared,  the  learned  Judge  of  the  County  Court 
^^^^^ded  certain  issues  to  be  tried  between  the  defendant  and  the  third 
At  the  trial  he  found  for  the  plaintiff,  and  investigated  accounts 
;  ^^irieen  the  defendant  and  the  third  party  amounting  to  more  than 
^^^,000,  upon  which  he  found  that  a  balance  of  more  than  !B3,000  would 
_^>syable  to  the  defendant,  and  he  directed  that  the  third  party  should, 
^  -  of  this  balance,  pay  to  the  defendant  the  amount  of  the  plaintiff's 
im.    On  a  motion  for  a  prohibition, 

f  tbU  the  order  directing  the  issues  between  the  defendants  and  the 
rd  party,  and  the  proceedings  taken  under  it  were  right, 
a^so,  that  as  the  only  relief  which  could  be  given  to  the  defendant 
It  the  third  party  was  protection  against  the  demand  of  the  plain- 
'ich  was  within  the  pecuniary  junsdiction  of  the  County  Court, 
Tied  Judge  was  not  acting  beyond  his  jurisdiction  in  investigat- 
accoonts  of  sums  beyond  hit  jurisdiction. 

onON  for  prohibition. 
Jhe  action  was  brought  by  the  plaintiff,  as  payee  of  a 
^^missory  note  made  by  Corkindale,  for  $286.75,  the 
"^^^^56  of  goods  which  Corkindale  bought  from  the  plaintiff 
the  store  he  carried  on  in  Picton  in  the  county  of 
^Jice  Edward.    The  action  was  brought  in  the  County 
"^irt  of  Stormont,  Dundas,  and  Glengarry.  Corkindale 
ed  Foster  with  a  notice  under  Rule  107  of  the  Judi- 
ure  Act,  for  the  purpose  of  being  indemnifi2d  by  Foster 
\i  the  claim  of  the  plaintiff,  and  Foster  was,  by  order 
the  Judge  of  the  County  Court,  "  made  a  party  defend- 
in  the  cause." 

^Zbrkindale  admitted  his  liability  upon  the  note,  and  he 
^^aded  that  he  gave  the  note  for  goods  he  bought  for  the 
Te  in  Picton,  which  he  was  carrying  on  for  Foster :  that 
^"^ler  received  the  proceeds  of  such  of  the  goods  as  were 
J  in  the  store,  and  the  residue  of  the  goods,  when  he 
^^-^^^kindale,)  delivered  over  the  whole  of  the  store  goods  to 
^^ter ;  and  that  Foster,  upon  and  in  consideration  of  such 
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delivery,  promised  to  pay  for  the  goods  so  bought  from  th(!,a>  j^^^ 
plaintiff.    Corkindale  also  pleaded  he  bought  the  goods  f oir^ 
Foster,  an  undisclosed  principal,  who  promised  to  pay  fo»*  '^Jt 
them,  and  he  claimed  to  be  indemnified  by  Foster  against 

the  plaintiff  s  demand.   

Foster  appeared.    The  issues  directed  to  be  tried  be- 
tween the  two  defendants  were  :  j 

1.  Was  Corkindale  the  agent  for  Foster,  an  undisclosed 
piincipal,  in  the^purchase  of  the  goods  ? 

2.  Did  Corkindale  pay  to  Foster  the  money  derived 
from  the  sale  of  such  of  the  ^'goods  as  were  sold,  and  did 
Foster  take  a  delivery  of  the  remaining  unsold  stock  from 
Corkindale  and  account  to  the  creditors  for  the  same,  pur- 
suant to  agreement  with  and  delivery  by  Corkindale  ? 

3.  Was  Corkindale  entitled  to  any  relief  as  against  Foster  ^ 
in  respect  of  the  said  matters  ? 

Foster  put  in  a  defence  denying  that  Corkindale  was  the 
agent  for  him,  as  an  undisclosed  principal,  and  alleging  that  ^ 
Corkindale  was  his  special  agent  and  clerk  to  carry,  on  the 
store  under  a  written  agi*eement,  and  denying  that  Ck>rk- 
indale  had  any  authority  to  buy  goods  for  the  store,  or  to 
bind  him  Foster  to  pay  for  the  same,  and  denying  also  thai 
he  took  a  delivery  of  the  goods  from  Corkindale;  but  as 
Corkindale  had  not  conducted  the  business  properly  h( 
(Foster)  discharged  Corkindale  from  his  service,  and  tool 
the  possession  of  the  store  goods,  and  he  denied  that  Cork- 
indale was  entitled  to  indemnity. 

The  issues  were  tried  at  Picton  before  the  leami 
County  Court  Judge  for  the  county  of  Prince  Edward. 

It  was  said  he  found  certain  matters  upon  the  trial  Qr:»  of 
these  issues,  but  it  did  not  appear  what  the  specific  findinrna^aMgs 
were  ;  and  it  was  said  that  he  investigated  the  aoooan1^^^^B-te 
between  the  two  defendants,amounting  to  about  $10,074.4:^^HB^ 
and  that  he  found  Foster's  claim  on  the  goods  amounted*^  i» 
$6,860.93,  leaving  a  balance  of  $3,213.55,  which  would  '  We 
payable  to  Corkindale ;  but  as  Corkindale  had  made  ^^bo 

assignment  for  the  benefit  of  his  creditors,  that  sum   s» 

payable  to  the  assignees. 
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The  judgment,  without  stating  upon  what  specific  grounds 
iww  given,  was  that  Foster  should  pay  to  the  assignees 
Corkindale  the  amount  of  the  plaintifTs  demand,  with 

^ooh  costs  as  were  taxed  against  him,  setting  forth  the 

*«>aoiint. 

7iie  motion  for  a  prohibition  was  made,  because  it  was 
^^*<^   the  Judge  of  the  County  Court  had  to  investigate  and 
investigate  accounts  between  the  parties  to  an  amount 
l^eyond  the  pecuniary  jurisdiction  of  the  County  Court* 

H,  McDonald,  for  the  motion,  referred  to  Re  Dixon 


The  HxecutoTS  of  Snarr,  6  P.  R.  336  ;  Archibald  v. 
^^^^|«t^y,  7  P.  R.  306  ;  Roberta  v.  Hamby,  3  M.  &  W.  120  ; 
^  ^^fHyrcUicn  of  Town  of  Dundaa  v.  Gilnwur,  2  O.  R.  463. 
fcMichael,  Q.C.,  Ogden,  with  him,  referred  to  Judicature 
Les,  107  to  110 ;  Judicature  Act,  sec.  16,  sub-sec.  4f ; 
^^ecke  V.  Frost,  45  L.  J.  Q.  B.  693;  Turner  v.  Hedneaford 
_  *=fc«  Co.,  47  L.  J.  Ex.  296  ;  S.  C.  L.  R.  3  Ex.  D.  145  ;  Dmds 
^  ^Tie  Flagstaff  Silver  Mining  Co.  of  Utali,  L.  R.  3  C.  P. 
Wallbridgev.Brovm,  18  U.  C.  R.  158. 
--^McDanald,  in  reply.    Section  78  of  the  Act  applies  to 
'"^i^jiter-claims,  and  not  to  cases  in  which  a  third  party  is 
ught  in  to  indemnify  the  defendant ;  and  so  the  case  in 
R  3  C.  P.  D.  228  does  not  apply. 

^an.  11, 1884.  Wilson,  C.  J. — ^The  case  is  not  one  of 
^^^""^^ 'banter-claim,  for  it  does  not  affect  the  plaintiff* s  demand 
^''^     Tights  in  any  respect:  Fumeaa  v.  Booth,  4  Ch.  D.  586. 

Xt  was  decided  under  the  English  rule,  of  which  our  ru^e 
is  the  equivalent,  that  when  a  notice  is  served  under 
I  corresponding  English  rule  to  the  rule  108  on  another 
from  whom  indemnity  is  sought,  no  relief  can  be 
S^^en  in  that  action  against  the  party  notified  or  made 
L  defendant :  that   such  person  is  so  notified  or  made 

wL         ^  P^y  merely  to  bind  him  by  the  judgment  which  is  or 
m         iftmajr  be  obtained  against  the  original  defendant ;  and  that 
tJbc  relief  which  the  original  defendant  is  entitled  to  must 
^  aooght  for  from  the  co-defendant  in  an  independent 


320 


THE  ONTARIO  REPORTS,  188S. 


action  brought  for  that  purpose.  Treleaven  v.  Bray,  45 
L.  J.  Ch.  113, 1  Ch.  D.  176,  and  other  cases,  followed  that 
■one,  and  n[>on  the  authority  of  that  case  Dundas  v. 
Gilmour,  2  O.  R.  468,  was  decided.  In  Bagotv.  Eastan,  11 
D.  302,  an  order  was  made  for  the  trial  of  issues 
between  co-defendants  to  the  action  in  which  the  new 
party  was  added  by  way  of  indemnity.  The  later  cases 
of  The  GaHshvurn,  5  P.  D.  in  appeal,  69  ;  PiUer  v.  RoberU* 
21  Ch.  D.  198 ;  Schneider  v.  B(Jiit,  8  Q.  B.  D.  701,  show 
the  practice  to  be  to  settle  the  rights  between  co-defen- 
dants in  the  same  action  in  which  the  co-defendant  has 
Ijeen  added  or  notified.  But  that,  of  course,  appears  as 
one  would  expect  it  to  be,  when  such  trial  will  not 
delay  or  embarrass  the  plaintiff,  and  can  conveniently 
for  all  parties  be  disposed  of  in  the  same  action. 

The  order  in  this  case  was  therefore  rightly  made,  and 
the  proper  proceedings  were  taken  under  it,  and  so  the  : 
objection  to  the  authority  of  the  Judge  to  direct  the  issues^ 
between  the  co-defendants  to  be  tried  in  the  action,  as  welLfl 
as  to  the  trial  of  the  issues,  fails. 

The  other  objection  is,  that  in  trying  the  issues  betweem 
the  co-defendants  the  Judge  had  to  investigate  and  di£a 
investigate  the  accounts  between  them,  amounting  to  th» 
sum  of  about  $10,000,  and  far  beyond  the  jurisdictioES 
of  the  County  Court.  I  really  do  not  know  what  specififttf 
facts  the  learned  County  Court  Judge,  who  tried  the  cansM 
found  or  did  not  find.  If  I  did  know  I  could  more  easQ^iE 
dispose  of  the  case.  If,  for  instance,  he  found  the  finn 
issue  for  Corkindale,  there  would  have  been  no  occasion 
go  into  the  accounts  between  the  defendants  ;  if  for  Fntrtr^ 
an  investigation  of  the  accounts  might  be  necessary  - 
determine  whether  Foster  had  or  had  not  paid  Corkii-^ 
dale  for  the  goods ;  but  that  was  not  pretended  to  hiM 
been  the  case.  Then,  upon  the  second  issue,  if  the  JndK^ 
found  that  upon  the  delivery  over  of  the  goods  by  Coricj^s; 
dale  to  Foster  the  latter  promised  in  consideration  of  slmh 
delivery  to  pay  the  plaintifis,  there  would  be  no  occasi^H 
to  investigate  the  accounts;  but  if  his  finding  were  't 
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otiher  ^ay  it  might  be  necessary  to  make  such  investiga- 
t-ion  on  the  like  ground  applicable  to  the  first  issue. 

So  even  upon  the  third  issue,  worded  as  it  is  in  so 
general  a  form,  it  might  or  might  not  be  necessary  to  go 
into  -t^lie  state  of  accounts  between  the  defendants. 

ft  is  ^aid,  however,  the  learned  Judge  found  everything 
*gairi^t  Corkindale  excepting  that  he  had  a  claim  against 
^'oetp^Y,  by  reason  of  and  by  the  delivering  up  of  the 
S^^^^  to  an  amount  exceeding  S3,000,  and  because  that 
^  Foster  was  directed  to  pay  this  claim  of  the  plain- 
^™    out  of  that  sum.    That  is  the  substance  of  the  affi- 
^^it  of  J.  L.  Qeddes,  made  upon  information  and  belief, 
^^pears,  as  he  says,  by  the  Judge's  notes  of  the  trial. 
I't  is  not  said  by  Foster  that  he  does  not  owe  Corkindale 
^®  cunonnt  said  to  have  been  found  against  him  ;  nor  that 
^        not  bound  to  account  to  Corkindale  or  his  assignees 
f^**  t^liat  amount.    The  only  objection,  as  I  understand  it, 
^liat  although  bound  to  account  for  that  balance,  the 
Jn^^e  had  no  power  to  take  the  accounts,  as  the  amount 
"tliem  far  exceeded  the  jurisdiction  of  the  County  Court, 
there  had  been  a  cov/nter-claim,  the  case  of  Davis  v. 
Flagstaff  Silver  Mining  Company  of  Utah,  3  C.  P. 
.  •     S28,  shows  that  under  the  English  Act,  correspond- 
^'Jfir   with  our  78th  section,  the  Judge  of  a  limited  juris- 
*^^^ion  is  authorized  to  investigate  matters  beyond  his 
^^^^inary  jurisdiction ;  that  is,  that  he  is  "  to  dispose  of 
^  ^  whole  matter  in  controversy  so  far  as  relates  to  the 
^^^^land  of  the  plaintiff  and  the  defence  thereto ;  but  no 
exceeding  that  which  the  Court  has  jurisdiction  to 
^^^^inister  shall  be  given  to  the  defendant  upon  any  such 
^^^tater-claim." 

*3Tiese  latter  words,  limiting  the  relief  to  and  by  the 
'?^'"^S8diction  which  the  Court  has  the  power  to  administer, 
«  sufficient  protection  against  the  exercise  of  any  excess 
authority  by  the  Inferior  Court  or  Judge. 
•That  which  is  expressly  provided  for  in  the  enactment 
to  counter-claims  is,  from  the  very  nature  of  the  relief 
^>ight  for  under  Rules  107  to  110,  limited  by  the  amount 
41 — ^TOL.  rv  O.B. 
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of  the  plaintifTs  demand,  which  must,  to  be  supported,  be 
within  the  competence  of  the  Court  in  which  it  is  made. 

In  the  case  of  a  counter-claim  relief  can  in  no  case  be 
given  to  the  defendant  as  against  the  plaintiff  which  shall 
be  in  excess  of  the  jurisdiction  of  the  Court.  In  the  case 
(»f  indemnity  claimed  by  'the  defendant  against  one  who 
is  made  a  co-defendant  for  that  purpose,  the  only  relief 
which  is  asked  against  the  co-defendant  is  to  be  protected 
against  the  demand  of  the  plainuff,  and  that  demand 
must,  of  course,  be  within  the  jurisdiction  of  the  Court 

A  counter-claim  is  in  the  nature  of  a  wholly  different 
action,  which  the  plaintiff  cannot  defeat  by  discontinuing 
his  action  :  Beddall  7.  JUaitland,  17  Ch.  D.  174  ;  and  the 
defendant  may  recover  upon  the  counter-claim  damages 
to  a  larger  amount  than  the  plaintiffs  demand.  In  the 
ease  of  indemnity  asked  for  I  should  say  the  claim  for  it 
must  be  determined  by  anything  which  puts  an  end  to  the 
action,  and  in  no  case  can  the  defendant  get  more  or  other 
relief  than  protection  against  the  plaintiffs  demand. 

I  am  of  opinion,  therefore,  on  the  whole  case,  that  the 
motion  fails,  and  that  it  must  be  discharged,  with  the  costs 
of  this  motion. 


Motion  dismissed,  with  casts. 


LUMSDEN  V.  SCOTT. 
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[CHANCERY  DIVISION.] 

LuMSDEN  V.  Scott. 

-^^•^■•Cgn^  preferenee^Debtor  and  creditor— Parties—  Detnvrur^R,  S.  O, 

c.  96,  s.  IS. 

A  cre^ll-^or'f  assignee,  not  himself  a  creditor,  cannot  sustain  an  action  to 
^^ide  a  framulent  conveyance  or  transfer  made  bj  the  debtor,  prior 
^  aasignment  under  which  he  claims  to  be  such  assignee. 

Tans  was  a  demurrer  to  the  plaintiff's  statement  of  claim. 

plaintiff  set  out  in  the  said  statement : 
1-    TThat  he  resided  at  Hamilton,  and  was  by  assignment 
in  w-:t^ting  of  August  4th,  1881,  from  one  J.  J.  Moore  to 
assignee  of  the  estate  and  effects  of  the  said  J.  J. 
^oor^,  including  the  property  thereinafter  mentioned, 
^   thrust  for  the  benefit  of  himself  and  all  the  other 
^''^^iitors  of  the  said  J,  J.  Moore,  for  the  purpose  of  satis- 
^^^g  ratably  and  proportionately,  and  without  prejudice 
I>xriority,  all  the  creditors  of  the  said  J.  J.  Moore,  their 
•'^^t^  debts  and  claims  against  the  said  J.  J.  Moore." 

That  he  had  accepted  the  said  trust,  and  entered  on 
^  execution  thereof,  and  so  had  discovered  the  fraudulent 
^^^«fer  thereinafter  mentioned. 

g  That  the  defendant  was  the  owner  and  manager  of 

^^^^%it'8  Bank,  a  private  bank  in  the  town  of  Listowel. 
.      "^^^  That  "the  said  J.  J.  Moore  was  and  still  is  largely 
^^^bted  to  the  firm  of  Lumsden  Bros.,  Hamilton,  of  which 
the  plaintiff  is  a  partner,  to  wit  in  the  sum  of  $800  or 
^"^eabouts,  and  was  also  indebted  to  other  parties  in  a 


r^r*^^3^g^  amount  who  had  come  in  and  accepted  the  terms  of 
said  trust  deed." 

1^   "^S.  That  the  defendant  was  a  creditor  of  the  said  J.  J. 

re,  on  a  certain  promissory  note  made  by  J.  J.  Moore, 
i  indorsed  by  his  (Moore's)  father. 

3.  That  the  said  J.  J.  Moore  carried  on  a  grocery  business 
listowel,  and  in  the  spring  of  1881  became  insolvent, 
^  while  so  insolvent  the  defendant,  well  knowing  his 
'^^^^^^xmmstances,  and  prior  to  the  maturity  of  the  said  note. 
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or  of  any  other  debt  from  the  said  J.  J.  Moore  to  him,  in 
order  to  obtain  a  fraudulent  preference  over  and  to  defeat 
and  hinder  Moore's  other  creditors  in  getting  payment  of 
their  just  claims  against  him,  with  Moore's  consent  and 
concurrence,  to  protect  Moore's  father  against  his  endorse- 
ment of  the  said  note,  procured  the  said  Moore,  without 
value  or  consideration,  in  or  about  June,  1881,  to  execute 
to  him  an  assignment  of  all  book  debts  and  accounts  of  Uie 
said  J.  J.  Moore. 

7.  That  J.  J.  Moore  while  so  insolvent,  in  July,  1881, 
J: old  the  stock-in-trade  and  good  will  of  his  grooeiy 
business  at  Listowel  to  one  A.  D.  Freeman  for  $850,  and 
in  payment  thereof    accepted  from  the  said  Freeman 
promissory  notes  of  the  said  Freeman,  which  notes  the 
defendant,  with  the  consent  and  concuiTence  of  the  said 
J.  J.  Moore,  procured  the  said  J.  J.  Moore  to  endorse  to  him,  . 
without  valuable  consideration  of  any  kind,  for  the  pur— 
pose  of  enabling  the  said  defendant  to  get  a  fraudident^i^j 
preference  over  J.  J.  Moore's  other  creditors,  and  to  defeat:^*, 
hinder,  and  delay  the  latter,  at  the  time  of  such  endorse — 
ment,  well  knowing  Moore's  insolvent  circumstances. 

8.  That  the  said  book  debts  and  accounts  and  promissonr 
notes,  the  proceeds  of  the  sale  of  the  said  grocery  business . 
were  all  the  assets  the  said  J.  J.  Moore  had  wherewithcC^'  -■^^ 
to  meet  the  claims  of  his  creditors,  of  which  the  defendan^^ 
had  full  knowledge  at  the  time  he  procured  the 
assignment  of  said  book  debts  and  accounts,  and  ths 
endorsement  of  the  said  Freeman  notes  to  him. 

And  the  plaintiff  claimed  **  on  behalf  of  himself  and  all  J 
other  creditors  of  the  said  J.J.  Moore." 

1.  That  the  said  assignment  of  book-debts  and  accounia^-i 
and  endorsement  of  the  said  Freeman  note^  to  the  defend^^^ 
ant  was  fraud  ulent  and  void,  and  that  the  same  be  set  asidj 
as  against  the  plaintiff,  and  the  other  creditors  of  the  i 
J.  J.  Moore. 

2.  That  the  defendant  be  ordered  to  assign  the  said 
debts  and  accounts,  and  endorse  the  said  Freeman  notes  '  -  to 
the  plaintiff. 
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An  account  of  all  moneys  received  by  the  defendant 
^^^^^^   wcount  of  the  said  book  debts,  &c. 

i.  That  the  defendant  be  ordered  to  pay  to  the  plaintiff 
such  moneys  so  received  by  him. 
For  general  relief. 
For  costs  of  this  action. 
^The  defendant  demun-ed  to  the  above  statement  on  the 
^^Jowing  grounds : 

1.  "  Firstly,  as  to  so  much  of  the  said  statement  of  claim 
relates  to  the  assignment  of  the  book  debts  and  accounts 

f erred  to  in  the  sixth  paragraph  of  the  said  statement  of 
,  and  the  relief  sought  with  regard  thereto,  that  it 
'^^pears  in  and  by  such  statement  that  the  plaintiff  claims 
assignee  of  J.  J.  Moore  in  said  statement  mentioned,  and 
such  assignment  to  the  plaintiff  was  made  subsequently 
that  to  the  defendant ;  but  no  ground  in  law  Ls  shewn 
hy  the  defendants  assignment  should  not  prevail  as 
it  the  plaintiff,  he  not  being  in  his  personal  capacity 
creditor  of  the  said  J.  J.  Moore. 

2.  Secondly,  as  to  so  much  of  the  said  statement  of 
^sUdm  as  relates  to  the  endorsement  to  the  defendant  of  the 

^^Tomissory  notes  in  the  seventh  paragraph  of  the  said  state- 
^nent  of  claim  referred  to,  and  the  relief  sought  in  regard 
^ikhereto,  that  it  appears  in  and  by  the  said  statement  of 
^Jbiim  that  the  plaintiff  claims  the  said  notes,  or  the  proceeds 
thereof,  as  assignee  of  J.  J.  Moore  in  said  statement  men- 
tioned, but  it  does  not  sufficientl}'^  appear  whether  such 
assignment  to  the  plaintiff  was  prior  or  subsequent  to  or 
contemperanous  with  that  of  the  defendant,  nor  is  any 
ground  in  law  shewn  why  the  defendant's  assignment  should 
not  prevail  as  against  the  plaintiff,  and  therein  the  said 
•Element  is  vague  and  uncertain  and  as  to  the  whole  state- 
Olent  the  defendant  demurs  and  says  the  same  is  bad  in 

3.  "  That  it  does  not  appear  that  the  plaintiff  is  a 
^^reditor  of  the  said  J.  J.  Moore,  or  that  he  or  any  other 
(Person  has  obtained  judgment  or  execution  against  the 
^«id  Moore,  nor  is  any  claim  set  out  on  which  judgment 
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could  be  obtained,  or  so  as  to  satisfy  the  Court  that  f 
claim  exists. 

4.  ''That  it  appears  by  the  said  statement  that 
plaintiff  is  not  the  proper  party  to  bring  this  action,  bei 
estopped  by  the  acts  of  his  assignor.  And  on  other  groui 
sufficient  in  law  to  sustain  this  demurrer." 

The  demurrer  came  up  for  argument  on  May  3rd,  IS 
before  Ferguson,  J. 

Sheppord,  for  the  demurrer.  If  the  firm  of  which  i 
plaintiff  is  a  member  had  been  the  plaintiff  s  here,  no  doi 
the  claim  would  not  have  been  demurable.  A  credi 
could  sustain  the  action;  but  the  plaintiff  claims  as 
purchaser  from  Moore,  and  Moore  had  previously  dispof 
of  the  property  to  the  defendant.  The  plaintiff  is  no4 
creditor  at  all.  I  cite  on  these  points  McMnster  v.  CZa 
7  Gr.  550;  Stone  v.  Van  Heythuyaen,  11  Ha.  126.  Th 
it  does  not  appear  that  the  plaintiff's  deed  was  first,  «fi 
should  have  done.  The  statement  of  fraud  cannot  hi 
the  plaintiff,  because  he  shews  that  he  has  not  got  a  til 

fi.  B,  Osier,  Q.  C,  for  the  plaintiff.  The  question  is,  caz 
creditors'  assignee  sustain  an  action  against  a  fraudulc 
assignment.  The  Statute,  R  S.  O.  ch.  95,  sec  13  sa 
"  creditors  and  others."  See,  also,  May*8  Fraudulent  a 
Voluntary  Conveyances,  ed.  p.  149.  But  the  Engli 
cases  in  bankruptcy  do  not  put  the  right  on  that  gnnu 
See  Butcher  v.  Harrison,  4  B.  &  Ad.  129 ;  Hclmea 
Penny,  3  K.  &  J.  90 ;  rtf  Andrews,  2  App.  24.  All  th. 
cases  are  more  recent  than  those  cited  by  the  plain* 
But,  apart  from  this,  the  claim  shews  the  plaintiff  to« 
a  partner  of  the  firm  :  and  he  claims  on  behalf  of  hivom 
and  all  other  creditors.  The  case  of  Reese  River  Si^ 
Mining  Co.  v.  Attwell,  L.  R.  7  Eq.  347,  shews  that 
plaintiff  need  not  be  a  judgment  creditor.  This  is 
longer  arguable.  See  also,  Anderson  v.  McUtby,  2 
44.  If  the  judgment  of  the  Court  is  against  us,  we 
leave  to  amend. 
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sSheppard,  in  reply.  The  existence  of  a  debt  is  a  con- 
clxxsion  of  law,  and  the  bare  statement  of  a  debt  is  not 
sufficient  in  a  claim  of  this  kind. 

^e'bruary  5th,  1883.  Ferguson,  J. — The  plaintiff  sues  as 
assignee  for  the  benefit  of  the  creditors  of  one  J.  J.  Moore, 
''■^dtiT  an  assignment  executed  on  the  4?th  day  of  August, 
^^Sl.  The  plaintiff  does  not  say  that  he  was  himself  a 
^^J^clitor  of  J.  J.  Moore,  nor  does  he  sue  in  any  capacity 
otH^ir  than  as  assignee  under  this  assignment  executed  by 
^ooxe.    This  assignment  is  stated  to  be  in  trust  for  the 

'^'^^fit  of  the  plaintiff  and  all  other  creditors  of  Moore, 
This 

would  rather  imply  that  the  plaintiff  was  a  creditor, 
biati^  where  the  statement  of  claim  professes  to  allege  the 
^^i^tence  of  a  debt  it  says  that  Moore  "  was  and  still  is 
'^^^S^ly  indebted"  to  the  firm  of  which  the  plaintiff  is  a 
"^^*xiber,  and  indebted  to  other  persons  in  large  amounts. 
'^?'as  not  contended  on  the  argument  that  the  plaintiff 

a  creditor  or  that  the  statement  of  claim  so  alleged. 
*XTie  object  of  the  suit  is  to  set  aside  as  fraudulent  and 
^^i<ian  assignment  of  book  debts  and  accounts,  and  the 
^^^'■^Mfer  of  certain  notes.    The  assignment  and  transfer 
^^'■•^  made  by  Moore  to  the  defendant  at  a  time  previous  to 
tb«  assignment  from  Moore  to  the  plaintiff.    The  statement 
^  csTaim  demurred  to  alleges  that  the  assignment  to  the 
pla.i  ntiff  is  an  assignment  of  all  the  estate  and  effects  of 
M^^>ore,  "  including  the  property'  hereinafter  mentioned,"  by 
^^^ich  last  seems  to  be  meant  the  property  which  had  been 
P**^viou8ly  transferred  to  the  defendant ;  but  this,  taken  in 
f^^Xiunction  with  the  other  allegations  in  the  claim,  can  only 
*  statement  of  a  conclusion  of  law. 
iTie  question  is, I  think,  single,  and  juntas  Mr.  Osier  said 
the  argument,  namely :  Can  a  creditor  s  assignee  sustain 
^  vit  to  set  aside  a  fraudulent  conveyance  or  assignment 
^  ^-de  by  the  debtor,  the  assignor,  prior  to  the  assignment 
which  the  creditors'  assignee  claims  ?  and  I  am  of 
*     the  opinion  that  he  cannot:  Re  Andrews,  2  App.  24, 
^-8  amongst  other  cases  relied  on  by  the  plaintiff,  but  there 
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the  plaintiff  was  assignee  in  insolvency  and  the  decision 

was  under  the  39th  section  of  the  Insolvency  Act  of  1875,  '^•^ 

which  places  the  assignee  in  a  position  altogether  different        ^  ^ 

from  the  position  of  the  pi'esent  plaintiff ;  and  the  other  cases 

cited  for  the  plaintiff  are,  I  think,  clearly  distinguishable 

from  the  present  case ;  and,  I  think,  the  case  of  Mc Master  v.  _  ^ 

Clare,  7  Grant  550  fairly  supports  the  contention  of  the  ^^^^^^ 

defendant  ^ 

I  think  the  demurrer  must  be  allowed,  with  costs,  with:f;^  ^ 
leave,  as  asked,  to  the  plaintiff  to  amend  as  he  may  ^  


advised,  on  payment  of  costs.  ^  ^ 

A.  H.  F.  L. 
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[CHANCERY  DIVISION.] 


McClenaghan  V.  Grey. 

for  want  of  parties — Churchwardena — Incumbent— Church  Tein- 
poraUties  Actr-S  Vic.di.  74—Rulel89, 

ere  a  tostator  bequeathed  unto  the  incumbent  of  a  certain  church  all 
^  property  she  mi^ht  die  possessed  of,  to  be  used  for  the  relief  of  the 
'^aoor  of  the  church,  to  be  dispensed  by  the  said  incumbent,  and  the 
'^Khnrchwardens  brought  an  action,  on  behalf  of  themselves  and  all  the 
i^Diembers  of  the  congregation,  against  the  executors,  to  have  the  estate 
-^mdministered,  and  for  a  declaration  that  the  incumbent  was  entitled  to 
iistribute  the  fund,  and  an  order  for  payment  over  of  all  such  sums  aa 
should  have  been  distributed  by  the  incumbent  among  the  poor  of  the 
church. 

iUy  on  demurrer  to  the  statement  of  claim,  that  it  was  bad  in  substance^ 
for  the  churchwardens  had  no  title  to  maintain  the  action,  since  they 
eonld  not  be  said  to  represent  the  incumbent,  to  whom  the  bequest  wua 
-snade,  and  who  was  not  a  member  of  the  congregation  in  the  same 
^sense  as  the  plaintiffs  and  the  other  members,  and  sec.  6  of  the  Churc  h 
TUeoiporalities  Act,  3  Vic,  c.  74,  did  aot  authorize  them  to  sue. 
S^^^SMbCtj  that  the  said  section  gives  churchwardens  authoiity  in  certain 
^peci6ed  matters,  in  which  a/i  the  members  of  the  church  are  interesttd. 
'ftot  here  the  bequest  was  only  to  a  particular  class,  viz.,  the  poor  of  tie 
^horch,  and  therefore  not  within  the  section. 
^^M^o^By,  HUliard,  L.R ,  4  Ch.  D.  413,  and  iVew  IVeslfninster  Bracing 
T.  Hannah,  24  W.  R.  899  followed,  and  Werderman  v.  Socicti 
^HuraU  d^EUctriciUy  L.  R.  19  Ch.  D.  246  distinguished. 

Thb  action  was  brought  by  Alexander  McClenaghan  and 
^^ikxi  Hart,  wardens  of  St  Paul's  Church,  Woodstock,  on 
of  themselves  and  all  the  other  members  of  the  con- 
S*^^ation  of  the  said  church,  against  the  defendants  the 
^^^^sutors  of  Bridget  Wilson. 

Irite  amended  statement  of  claim  gave  a  history  of  the 
^^^"■Tch,  and  ^he  creation  of  the  rectory  in  1836,  cited  the 
p^^^Tch  Temporalities  Act  (a)  as  vesting  the  soil  and  free- 
in  the  incumbent  for  the  time  being,  and  the  church 
.^^*dens,  stated  the  appointment  and  death  of  the  first 
'^^^^^mbent,  and  the  appointment  of  the  Rev.  Mr.  Hastings, 
present  incumbent,  in  May,  1882,  and  that  the  plain- 
were  the  wardens  of  the  church  and  members  of  the 
^^^^^jegation.    The  claim  then  stated  the  will  of  Bridget 
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Wilson  made  in  April,  1876,  appointing  the  defendants 
her  executors,  and  after  giving  some  small  legacies,  that, 
thirdly,  she  gave  and  bequeathed  unto  the  incumbent  of  St 
Paul's  Church  for  the  time  being  $500,  and  all  oihet 
projierty,  money,  and  effects  she  might  die  possessed  of,  to 
be  used  for  the  use  and  relief  of  the  poor  of  the  said 
church  to  be  dispensed  by  the  said  incumbent   The  daim 
alleged  that  the  defendants  refused  to  permit  the  incumbent 
to  dispense  the  funds,  and  that  they  were  misapplying 
them.    The  plaintiffs  claimed  to  have  the  estate  admin- 
istered, to  have  a  declaration  that  the  incumbent  was 
entitled  to  distribute  the  funds,  and  that  the  defendants . 
might  be  ordered  to  account  for  and  pay  over  aU  sue 
sums  as  should  have  been  distributed  by  the  incombent^^ 
for  the  time  being  of  the  said  church,  amongst  the  pooiK'4 
thereof. 

The  defendants  demurred,  on  the  grounds  that : 

1.  The  plaintiffs  had  no  title  to  maintain  this  action. 

2.  That  the  proper  person  to  require  the  defendants  1 
account  was  the  incumbent, and  no  reason  was  shewn  why  ] 
should  not  be  the  plaintiff  in  this  actix)n,  or  why  he  shoi] 
not  be  a  party  thereto. 

The  demurrer  came  on  for  argument  on  April  4th, 
before  Proudf oot,  J. 

C,  Mo88,  Q.  C,  for  the  demurrer.  Crump  &  Evcu^^-^ 
Jud.  Act,  p.  720,  shews  you  can  demur  to  an  amena 
statement  of  claim ;  Powell  v.  Jewesbury,  L.  R  9 
34,  also  shews  this  clearly.  New  Westminster  Brewery  Ck 
V.  Hannah,  24  W.  R.  899,  shews  if  the  plaintiffs  hav^^  xac 
locus  standi  this  demurrer  must  succeed. 

<S.  H.  Blake,  Q.  C,  contra.  It  is  clear  the  plaintiflb  Irsar^ 
a  locws  standi;  and,  at  most,  all  that  can  be  said  for  'CsSise 
defendants  is  that  some  one  else  may  have  some  rights  l>«it 

even  on  that  ground,  the  statement  as  it  stands  is  good,  ftp^  

(1)  The  incumbent  is  a  member  of  the  church,  and  is  bof^*^^ 
the  Court  by  representation.    (2)  There  is  a  right  on 
part  of  the  churchwardens  as  a  body,  and  as  member^ 
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the  cliurch,  to  take  these  proceedings.  Under  the  will  all 
the  xnembers  of  the  church  might  have  come  and  claimed 
to  h&ve  the  estate  administered.  Since  the  Judicature  Act 
there  is  no  demurrer  for  misjoinder. 

[I^KOUDFOOT,  J. — If  these  parties  have  no  interest  them- 
sel^roB,  they  have  no  right  to  represent  others.] 

**  IThe  poor"  are  included  in  all  the  members  of  the 
^l^^'T'csh.    Here  the  churchwardens  take  these  proceedings 
Vxhalf  of  all  the  members.    Then,  under  clause  6  of 
dhurch  Temporalities  Act,  3  Vic.  ch.  74,  the  church- 
^*^^xiens  have  the  right  to  take  these  proceedings,  even  if 
'  tK^  poor  of  the  church  "  are  not  necessarily  members  of 
ohurch ;  and  public  statutes  need  not  be  set  out  by  the 
It  is  clear  under  the  authorities  since  the  Jadi- 
f**^"<i*e  Act  that  it  is  not  necessary  that  all  the  persons 
^*^^:^ted  should  be  before  the  Court  in  order  to  defeat  a 
^^^^iirrer.    The  case  of  Werderman  v.  SocUK  GinSrale 
'^^t^ridU,  L.  R  19  Ch.  D.  246,  shews  there  is  no  demurrer 
^^'^^  for  want  of  parties ;  and  I  may  refer  here  also  to  Long 
^^-roasley,  L.  R.  13  Ch.  D.  388.    The  same  rule  was  appa- 
r?^^y  followed  in  Woodward  v.  Shields,  32  C.  P.  282. 
^^n,  looking  at  rule  95,  we  find  it  says,  "  in  addition  to, 
^^-^  lieu  of Maclennan's  Jud.  Act,  p.  146 ;  see  also  rule 
Y^^^^^  ,  i6.  p.  214.    Here  there  is  an  admitted  cause  of  action, 
-^^j^       whole  question  is  one  of  parties.    I  refer  to  rule  89, 
J).  140 ;  rule  90,  i6.  p.  142. 

Proudfoot,  J. — Mr.  Maclennan  says,  under  rule  90  an 
^I^t^lication  can  only  be  made  by  a  plaintifl;] 
^    ^^^3ut  the  other  portions  of  the  Act  and  rules  give  the 
Xart  wider  powers.    So  then  we  say :  (1)  the  incumbent 
^  nduded,  as  being  a  member  of  the  congregation;  (2)  the 
^^^^^Dr  of  the  church  are  represented;  (3)  the  churchwardens 
the  Temporalities  Act  represent  all ;  (4)  under  the 
^^^^^icature  Act,  if  there  is  a  cause  of  action  at  all,  the 
^^^"iirt  will,  if  necessary,  add  parties. 

</.  Mo88f  Q.  C,  in  reply.   Wo  have  a  right  to  refuse  to 
any  explanation  to  persons  who  have  no  right  to  ask 


it.   It  would  be  contrary  to  common  sense  to  allow 
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persons  bringing  a  suit  in  a  matter  in  which  they  have  no 
rights  to  add  some  other  party  who  has  a  right,  and  so 
escape  demurrer.  Neiu  Westminster  Breiijery  Co,  v. 
Hannah,  24  W.  R.  899,  .^hews  clearly  that  when  plaintiffs 
have  no  right  of  action  themselvc-s,  they  cannot  bring  in 
other  pei*8ons  wlio  have  a  right  of  action,  and  so  sastain 
their  action.  I  may  also  refer  to  Turqxuind  v.  Fearon., 
L  R.  4  Q.  B.  D.  280.  The  real  scope  of  the  Judicature 
Orders  is  there  pointed  out.  Werdermann  v.  Soci£t^ 
G^nemle  cV Electricity,,  L.  R.  9  Ch.  D.  246,  is  distinguishable. 
We  say  here,  plaintiffs  have  no  cause  of  action  in  them 
against  us ;  and  this  being  so,  it  is  no  answer  to  us  to  say 
some  one  else  has  a  ciiuse  of  action.  The  case  of  Cloives  v. 
Hilliard,  L.  R  4  Ch.  D.  413,  is  a  strong  authority  in  our 
favour.  The  contention  that  the  plaintiffs  have  an  interest 
is  not  sustainable.  Consider  the  effect  of  a  decree  against 
the  plaintiffs.  Would  it  protect  the  defendants  against 
the  incumbent  ?  Would  it  estop  him  ?  The  testatrix  makes 
a  specific  bequest  to  an  individual,  the  incumbent,  and  he  is  < 
to  administer  it  himself.    It  is  clear,  therefore,  that  the 

only  person  who  has  any  right  in  this  fund  is  the  incum  

bent.    To  say  the  plaintiffs  represent  the  incumbent  is  far —  ^ 
fetched.    As  a  rule,  the  dispensing  of  all  charities  is  vesieif 
in  the  incumbent,  and  the  churchwardens  have  only  to  dc 
with  the  property  of  the  church ;  and  it  is  evident  fron=-«'J 
the  earlier  clauses  that  the  Temporalities  Act  referred  anlj^-t-^==Jj 
to  the  property  of  the  church.    Besides,  the  incumben*' 
would  be  the  person  to  demand  account  from  the  executor 
and  the  cestuis  que  tmstent  could  not  maintain  this  sui. 
unless  there  was  collusion. 

April  11th,  1883.  Proudfoot,  J.  [after  stating  the  pi 
ings] — In  support  of  the  bill  it  was  contended  that 
plaintiffs  suing  on  behalf  of  all  the  members  of  the  _ 
tion  virtually  represent  the  incumbent,  who  is  a  meml 
There  is  no  allegation  in  the  bill  that  the  ineumbent  is 
member  of  the  congregation,  and  I  cannot  awume  that  ' 
is.    Certainly  he  Is  not  a  member  in  the  sense  that 
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^urchwarden  and  the  other  members  are.  They  are  not 
the  same  class  with  him.  and  there  is  no  statement  that 
►Tieir  interests  are  identical.  But  the  bequest  is  not  to  the 
ongregation,  but  to  the  incumbent,  to  a  person  duly 
ppointed,  to  a  person  appointed  by  a  competent  authority 
take  the  charge  of  this  congregation.  Now,  certainly 
k^he  othiir  members  of  the  church  and  the  churchwardens 
E^re  not  in  that  position. 

It  was  further  contended  that  under  the  6th  section  of 
"^he  Temporalities  Act,  which  says  that  the  churchwardens 
^^hall  represent  the  interest  of  the  church  and  the  members 
*^3f  it,  and  may  sue  and  be  sued  in  respect  of  the  church  and 
^^jhurchyard,  and  all  matters  and  things  appertaining 
^Ahereto,  that  the  bequest  constituting  a  fund  for  the 
'"l)enefitof  the  poor  of  the  church,  the  plaintiffs  have  a  right 
'to  call  on  the  defendants  to  hand  it  over — that  it  is  a 
:inatter  pertaining  to  the  church. 

I  do  not  think  this  a  proper  construction  of  the  Act. 
This  6th  section  gives  them  authority  in  the  matters 
specified  in  which  all  the  members  of  the  church  are 
interested,  and  |>erhaps  if  the  bequest  had  been  to  the 
church,  the  plaintiffs  might  have  had  a  cause  of  action. 
But  in  this  case  it  is  only  to  a  particular  class,  the  poor  of 
the  church,  and  I  do  not  think  the  plaintiffs  have  any 
more  right  to  call  for  the  administration  of  the  bounty  than 
ihey  would  have  had  to  sue  for  a  legacy  given  to  a  single 
member  of  the  church. 

It  was  finally  contended  that  there  can  be  no  demurrer 
for  want  of  parties  since  the  Judicature  Act,  referring  to 
Werderman  v.  Society  G^n^rale  cP Electricity,  L.  R.  19  Ch.  D. 
2i6.    In  that  case  the  Court  of  Appeal  held  that  where 
the   plaintiff  had  a  right  of  action  there  could  be  no 
demiirrer  because  other  persons  ought  to  be  parties — the 
Equivalent  for  our  marginal  rule  189  only  authorizing  a 
<ieinurrer  for  matter  of  substance.  Lorig  v.  Croaaley,  L.  R 13 
C3h.  D.  388,  was  also  cited.    It  was  not  a  case  of  a  demurrer, 
V^ot  an  application  at  the  trial  to  amend  by  adding  plain- 
^ifiBk    The  application  was  made  under  rules  90  and  91, 
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but  it  was  granted  under  rule  103a.  The  original  pl^tiS 
was  a  necessary  party  to  the  action,  for  though  she  had  no 
power  to  agree  for  the  lease  which  she  sought  to  have 
specifically  performed,  she  was  tenant  for  life  of  the 
property.  Under  rule  189  there  could  have  been  no 
demurrer  on  this  ^^round. 

But  I  think  cases  of  that  class  do  not  govern  the  one 
before  me.    This  is  not  a  demurrer  for  want  of  parties.    It  ^ 
is  a  matter  of  sub^Jiance — that  the  plaintiffs  have  no  right  ^^^^Z^. 
of  action.    The  express  point  was  decided  in  Clatves  v.  .  ^ 
Hilliard,  4  Ch.  D.  413.    The  bill  was  filed  by  members  ot^c^  c 
an  unascertained  future  contingent  class  for  the  adminia — 
tration  of  a  testator's  personal  estate.    The  exeeatoru  ^<^i=3di 
demurred  on  the  ground  that  the  plaintiffs  had  no  suelrf  ^-mc 
interest  as  entitled  them  to  institute  the  action.    Th^  Mrf^^ 
plaintiffs,  at  the  argument  of  the  demurrer,  asked,  if  th»j^:^^-— 
opinion  of  the  Court  should  be  adverse  to  them,  for  ac«-^  ^ 
order  adding  as  plaintiff  a  person  who  had  an  interests  '"'^^ 
under  rule  90.    Sir  George  Jessel,  M.  R,  said  the  rule  onlj^I  -^•'j' 
applied  where  the  action  had  been  commenced  through 
bond  fide  mistake.    It  did  not  apply  to  such  a  case  as 
He  determined  that  the  plaintiff  had  no  right  to  iostitut 
the  action,  and  allowed  the  demurrer.  The  case  of  the      il^  ^ — 
Westminster  Brewery  Co.  v.  Hann>ah,  24  W.  R.  899,  decide 
by  Hall,  V.  C,  was  an  application  at  the  hearing  to  add 
plaintiffs  persons  having  a  right  to  sue,  those  on  the  recorc? 
having  none,  under  rule  103a.    The  V.  C.  refused  it,  observ* 
ing,  "  I  cannot  say  that  in  the  case  of  a  sale  like  the  pre* 
sent,  a  person  who  may  have  a  title  ought  to  be  joined 
with  one  who  has  no  title  or  interest  at  all." 

I  think  the  demurrer  must  be  allowed,  with  costn. 

I  do  not  decide  who  has  the  right  to  sue  for  the  admin* 
istration  of  this  charity,  but  only  that  the  plaintifls  have 
not  the  right. 

A.  H.  F. 
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[CHANCERY  DIVISION-] 

Ryan  v.  Fish  et  al. 

Ad — Damagea  for  detention — Damages  for  mesne  profits—  Tout 
^emps  priat-'R,  8.  0.  c  5S,  ss.  10,  tO,  £S,  £5—0.  J.  A.s.  17,  sub-s.  10— 
le,  sub-s.  3. 

^  broaght  an  action  for  dower  against  F.,  the  tenant  of  the  freehold,  who 
elaimed  title  through  the  devisee  of  her  husband,  and  endorsed  her  writ 
with  a  claim  for  damages  for  detention  of  dower.  F.  appeared  and 
admitted  his  tenancy,  and  R.'s  right  to  dower : 

^eldj  that  R.  might,  nevertheless,  eo  on  and  recover  dama^eB  for  the 
detention  from  and  afler  demand  for  dower  made  by  her  on  F. 
feldf  alao,  that  R  S.  0.  c.  55  has  not  taken  away  or  diminished  the 
right  of  a  dowress  to  damages  as  well  for  mesne  profits,  as  for  deten- 
tion, against  all  persons  and  in  all  cases  where  they  were  recoverable 
before  August  10th,  1850. 

^M,  farther,  that,  at  all  events,  since  0.  J.  A.  s.  17,  sub^.  10,  a  tenant 
of  tJie  freehold  claiming,  as  in  this  case,  may  plead  that  he  has  at  all 
times,  since  he  became  such  tenant,  been  ready  and  willing  to  render 
the  plaintiff  her  dower,  and  if  the  plaintiff  desires  to  avoid  that  plea  she 
ihoold  reply  a  demand  and  refusal- 

Wtrtj  whether  if  snch  demand  and  refnsal  be  pleaded  and  proved, 
damages  can  be  computed  against  such  a  tenant  from  the  death  of  the 
Aaaband  or  only  from  the  date  of  the  plaintiff's  demand  for  dower. 

This  was  an  action  bi*ought  by  Catherine  Ryan,  plaintiff^ 
krinst  Robert  O.  Fish  and  Robert  Ransom,  defendants^ 
cslauning  damages  for  detention  of  dower.  The  writ  was 
iascmed  on  March  22nd,  1882.  The  statement  of  claim  set 
£ov-±Ji  that  Thomas  Ryan,  the  husband  of  the  plaintiff,  died 
cm.  or  about  March  27th,  1879,  and  devised  to  his 
•OMm  Patrick  the  north-quarter  of  No.  1  in  the  13th  con- 
i>woion  (western  section)  of  Wellesley,  and  the  south  half 
®^  ^^o.  1  in  the  14th  concession  (western  section)  of  the 
township  containing  150  acres,  whereof  he  died 
•teed 

defendant  Fish  was  the  owner  in  fee  of  the  said 
claiming  title  through  the  said  devisee,  and  the 
^^^dant  Ransom  was  in  possession  thereof 

deceased  made  no  provision  for  the  plaintiff, 
defendants  appeared  to  the  writ  of  summons  and 
^*^^^^wledged  that  they  were  the  tenants  of  the  freehold 
^  ^l:^  said  lands,  and  consented  that  the  plaintiff  might 
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have  judgment  for  her  dower  therein,  and  might  take  tli< 
proceedings  authorized  by  the  R  S.  0.  eh.  55,  to  have  th( 
same  a^^igned  to  her. 

The  plaintiff  claimed  SL,<)00  damages  for  the  detenti< 
of  her  dower,  from  March  28th,  1879,  or  a  reference  to  th( 
Master  to  fix  a  proper  sum  as  damages  therefor. 

In  their  sttitement  of  defence  the  defendants  alleged  |}iat\ 
at  the  time  of  the  death  of  the  plaintiff's  husband  th» 
greater  portion  of  the  said  lands  was  and  continued  to 
for  some  time  thereafter  in  a  state  of  nature  and  uni 
proved  by  clearing  fences  or  otherwise,  for  the  purposes 
cultivation  or  occupation,  and  that  the  plaintiff  was 
entitled  to  the  sum  she  claimed  for  damages,  but  if  to  an; 
thing  she  was  entitled  only  to  a  much  smaller  sum ; 
they  denied  they  detained  the  dower,  and  they  said  tl 
from  the  time  of  the  death  of  the  plaintiff's  husband  tlu 
have  always  been  ready  to  render  to  the  plaintiff  h 
<lower,  and  the  plaintiff  was  not  entitled  to  any  d, 
for  detention  of  her  dower. 

Issue. 

The  cause  came  on  for  trial  at  Toronto,  before  Wi 
C.  J.,  Common  Pleas  Division,  on  May  1st,  1883. 

The  questions  were  whether  the  plaintiff  was  entitle 
damages  or  not,  and  if  so  from  what  time  ? 

J,  Bethune,  Q.  C,  and  P.  C.  Macnee,  for  the  plain-j- 
The  case  Linfoot  v.  Duncomb,  21  C.  P.  484,  decided  — ibe 
dowress  was  not  entitled  to  damages  when  she  took  jn 
ment  for  her  dower  upon  the  appearance  and  consent  of 
defendant,  for  that  she  cannot  have  a  separate  judgments'  i&r 
damages.    The  other  cases  do  not  agree  with  that  decis^Eoo. 
Bat  to  avoid  the  difficulty  relied  upon  in  that  case,  "^ibe 
dowress  has  not  taken  judgment  of  seisin  yet.    We  refe^K'to 
Hai-vey  v.  PearsoU,  31  C.  P.  239;  Cameron  v.  OUckrimt^  *8 
U.  C.  R  512;  Ryckraan  v.  Ryckman,  16  U.  a  R 
Empey  v.  Loucks,  8  U.  C.  R.  374  ;  Cameron  v.  Oildir^^i^ 
7  Pr.  R.  184 ;  Hitchcock  v.  Harri/ngtan,  t>  Johns^  N. 
290.    The  Dower  Act  enacts,  by  section  45,  that  all 
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XI  ot;  provided  for  by  the  Act  should  be  governed  by  the  law, 
it  was  in  force  in  Upper  Canada,  relative  to  suits  and 
^i^tiions  of  dower,  before  the  Act  of  1850,  13  &  14  Vic.  c. 

2.  A.  Lanh,  Q.  C,  and  J.  King,  for  the  defendants.  There 
"^^^s  no  demand  of  dower  until  March  6th,  1882,  and  the 
"Writ  issued  on  the  22nd  of  the  same  month.    If  damages 
recoverable  at  all,  they  should  not  be  given  for  a  period 
further  back  than  the  6th  of  March.    By  the  statute  the 
^^iBdm  of  dower  is  entirely  governed :  R.  S.  O.  ch.  55,  sec. 
®-     The  defendants  appeared  and  confessed  the  right  to 
dower,  and  sec.  20  shews  the  eflTect  of  this.    The  claim 
^  for  detention  of  dower,  and  there  can  be  no  detention 
^^til  after  demand.    The  plaintiff  must  to  the  defence  of 
^O'Ui  tempa  prist"  reply  a  demand,  which  she  has  not 
^on^.    The  Statute  of  Merton  is  directed  against  wrong- 
against  those  who  deforce  the  dowress. 
XTnder  our  Act,  when  there  is  detention  only,  the  dam- 
^iK^^  are  not  to  be  computed  from  the  death  of  her  husband ; 

DuncoTnb,  21  C.  P.  484.  The  plaintiff  was 
^^^^Ted,  when  the  defendants  appeared,  $122  and  her 
and  she  would  not  accept  that  sum.  In  any  case 
should  not,  unless  she  got  larger  damages  than  $122, 
^^*^^^«ive  any  costs.  We  refer  to  DanielVs  Ch.  Pr.  4th  ed., 
Z^^4 ;  Wellington  v.  Fox.  3  M.  &  Cr.  38 ;  Cameron  on 
^^^er,  pp.  498-529. 

^u/.  Beihvme,  Q.C.,  in  reply.    Section  24  of  the  Dower  Act 
be  interpreted  by  section  45.     The  statement  of 
^^'^^m  is  in  the  form  sugge3ted  in  Harvey  v.  PearsoU, 
^'^^ora.    The  defence  of  "  tout  temps  prist"  cannot  be 
^l^Mided  by  any  one  but  the  heir-at-law,  and  cannot,  there- 
be  available  to  these  defendants.    The  Court  may 
'^^Id  that  defence  to  be  invalid,  and  if  so,  damages  must 
^^Imte  back  to  the  death  of  her  husband  :  Judicature  Act, 
44.    The  offer  of  costs  has  been  done  away  with 
^^^^^^ose  the  right  of  the  dowress  has  been  since  the  offer 
by  two  pleas  now  abandoned.    He  referred  to 
^'•"^ew  V.  Woodruf,  1  App.  R.  617.    The  evidence  given 
43 — YOL.  IV  O.R. 
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as  to  the  state  of  the  land  at  the  death  of  the  husband, 
and  its  probable  yearly  value,  can  be  considered  in 
disposing  of  the  case. 

June  6th,  1883.  Wilson,  C.  J.,  0.  P.  D.— [After  stating 
the  facts.]  It  is  singular  there  should  be  any  difficulty  in 
dealing  with  a  claim  of  this  kind.  The  husband  died 
seized  in  fee  of  land.  He  devised  it  in  fee  to  one  of  hie 
sons,  and  he  (the  son)  sold  in  fee  to  the  defendant  Fish. 

The  claim  of  the  plaintifi  as  dowress  is  not  denied,  but 
her  right  to  damages  is  disputed. 

1.  It  is  said  that  by  the  R  S.  O.  ch.  55,  sec  10,  damages 
are  given  only  for  detention  of  dower,  and  not  for  msme 
profits,  and  that  damages  are  quite  a  distinct  and  separate 
claim  from  that  of  mesne  profits. 

2.  That  by  sec.  23  damages  are  not  given  when  thee 
title  to  dower  is  admitted,  although  the  defendant  denie 
he  is  tenant  of  the  freehold. 

3.  That  by  sec.  20  if  the  defendant  appear  and  acknow 
ledge  the  title  of  the  dowress,  no  damages  or  costs 
recoverable. 

4.  That  damages  are  only  recoverable  when  an  appeaK:^asr- 
ance  and  no  acknowledgment  of  the  claim  of  the  dowress  r  is 
made,  and  then  only  damages  for  the  detention  of  h».dff^\ier 
dower  :  sec.  25. 

5.  And  that  a  judgment  of  seisin  obtained  under  sec.  iSS 

is  absolutely  final  and  conclusive,  and^there  is  no  proviaioXeX^^^^ 
in  such  a  case  entitling  the  demandant  to  any  ^fiTnugi^^  ^ 
nor  is  there  any  mode  provided  for  ascertaining  iHK^  3 
same. 

6.  That  if  damages  are  claimed  under  that  Act^  th#.^^ 

can  only  be  recovered  under  sec  25.  But  if  they  can  '  jct^^An  b 
recovered  under  the  Statute  of  Merton,  that  is,  under  rw  the 

old  law,  they  can  be  recovered  only  by  virtue  of  sec  45^8^^^ 
I  think  the  Dower  Act  has  been  construed  too  lAfpijbMrggidJf, 
and  without  giving  due  effect  to  the  very  proper  esa^me^M^meat, 
that  in  cases  not  otherwise  provided  for  by  the  Act^  '       •  the 
pleadings  and  proceedings  shall  be  regulated  by  the  Is^f  law, 
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as  it  was  relative  to  suits  and  actions  of  dower  before 
August  10th,  1850. 

By  sec.  10  the  dowress  in  every  case  may  claim  damages 
for  detention  of  her  dower :  that  means,  of  course,  in  all 
esses  in  which  they  can  be  claimed  under  the  Act,  and  as 
I  construe  the  45th  sec.  in  all  cases  not  provided  for  by 
tte  Act,  in  which  by  the  pleadings  and  proceedings  they 
otm/d  Iiave  been  claimed  before  August  10th,  1850. 
Ho  Act  then  provides  for  the  following  casea 
I.  "When  the  defendant  appears  and  files  a  notice  deny- 
ing he  is  tenant  of  the  freehold. 

i  ^X^hen  the  defendant  files  an  appearance  and  does  not 
deny  l^e  is  tenant  of  the  freehold. 

3.  ^^Tien  the  defendant  files  an  appearance  and  acknow- 
ledges he  is  tenant  of  the  freehold,  and  his  consent  that 
the  plaintiff  may  have  judgment  for  her  dower. 
"^»Vhen  the  defendant  does  not  appear. 
^    "fche  first  case  the  tenant  admits  the  title  to  dower. 

tilie  second  case  he  admits  his  tenancy  of  the  freehold. 
In  t^e  third  case  he  confesses  both  his  tenancy  and  the 
tiUe  t;o  dower. 

^  "the  fourth  case  on  the  rule  of  non-denial  he  admits 
^▼ersrtHing. 

I^  the  first  case  the  tenancy  to  the  freehold  must  be 
a^d  in  the  second  case  the  title  to  dower. 
t^V^e  first  case,  by  sec.  23,  the  plaintiff  may  without 
fiiTtiher>    pleadings  take  issue  on  the  denial  of  the  tenancy 
«m1  m^l^e  up  the  record,  setting  out  the  writ,  the  appear- 
wice,  tlxe  denial,  and  the  issue  thereon,  and  go  to  trial,  and 
if  she  obtain  a  verdict  she  shall  be  entitled  to  costs  and 
*  Judgment  of  seisin. 

Bui  ^hsA  of  the  damages  which  she  is  entitled  to  claim, 
aad  ii^dy  have  claimed  in  the  action  ? 

^^ch  a  case  nothing  is  said  in  that  section  of  damages. 
ABd  it.  ^ju  \^  observed  that  it  is  said  the  plaintiff  may 
'til^i^^e  at  once  on  the  denial  and  make  up  a  record,  &c 
^        cannot,  therefore,  while  claiming  damages  and  hav- 
^       right  to  them,  and  while  also  the  45th  section  is 
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in  force,  be  compelled  to  give  them  up  if  she  has  bee 
deforced  of  her  dower  by  a  positive,  and  it  may  be 
repeated  denial  of  her  right  and  a  refusal  to  assign  h^ 
her  dower. 

In  the  second  case — that  is,  when  the  right  to  dower 
not  admitted — express  provision  is  made  by  sees.  24  and  S 
for  the  recover}'  of  damages,  if  they  have  been  claimed 
the  writ.  That  positive  award  of  them  on  such  an  issm 
although  a  very  forcible  argument  against  the  allowarz 
of  them  in^other  cases,  is  not  in  my  opinion  a  conclosB 
answer. 

The  defendant  in  such  an  action  may  have  refused  t: 
day  before  it  was  brought,  and  he  is  to  pay  damages,  whi 
in  the  other  case  there  are  to  be  no  damages,  althoog 
the  tenant  has  denied  the  right  and  refused  the  dower  nj 
to  the  very  day  of  issuing  the  writ. 

Then  as  to  the  third  case,  in  which  the  defendant  admit 
the  tenancy  and  the  right  to  dower,  and  in  the  fouril 
case  in  which  the  defendant  does  not  appear  at  all, 
plaintiff  it  is  enacted  may  enter  judgment  of  seisin,  an 
sue  out  a  writ  of  assignment  of  dower,  in  the  third  cai 
without  costs,  and  in  the  fourth  case  without  coits  unlei 
the  Court  or  Judge  shall  allow  them,  but  nothing  is  said  i 
damages  in  either  of  such  cases. 

It  is  not  said  she  shall  not  recover  damages,  and  it 
said  she  may  take  such  a  judgment. 

I  do  not  think  there  is  anything  in  the  general  enae 
ments  of  the  statute,  and  certainly  not  with  the  aid  of  it 
special  provision  of  the  45tli  section,  to  prevent  the  plaii 
tiff  from  recovering  her  damages  if  she  has  claimed  thei 
and  would  under  the  former  law  be  entitled  to  recover  thei 

For  in  both  such  cases  the  widow  may  have  bee 
deprived  of  her  dower,  and  the  statute  was  not  designed  1 
protect  such  wrongdoers  and  to  prejudice  a  person  and  a 
estate  said  to  be  so  much  favoured  in  law. 

Another  difficulty  raised  is,  that  the  widow  is  by  tl 
statute  in  any  event  to  recover  damages  for  "the  deteatk 
of  her  dower : "  Sees.  10,  25  and  28 ;  which  expression  it 
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said  excludes  mesne  profits,  or  the  third  of  the  'yearly 
value  of  the  land,  for  the  period  for  which  damages  ai-e 
given. 

/am  not  willing  to  accept  such  a  construction  of  the  Act. 
He  Statute  of  Merton  mentions  "  damages,  that  is  to 

CrVie  value  of  the  whole  dower." 
In    Coke  on  Littleton,  326,  it  is  said  if  the  widow  do 
not  demand  her  dower,  she  may  lose  "  the  value  after  the 
deoea.s«  of  her  husband,  and  her  damages  for  detaining  of 
ker  (iower." 

In  J^ark  on  Dower,  s.  306,  referring  to  Coke  on  Littleton, 
32b,  ^xi  note  4,  it  is  said  :  "  By  damages  are  to  be  under- 
stood., the  profits  of  the  third  part  sinoe  the  death  of  her 
hosb&^d  or  the  teste  of  the  writ  original  (after  deducting 
oatgoings),  and  such  damages  as  the  wife  has  sustained  by 
the  detention  of  her  dower,  which  are  usually  assessed 
severcilly,  although  damages  given  generally  without 
find!  D£  the  value  of  the  land  are  good;"  and  the  same  is 
•l«o  stated  in  \  Roscoe  on  Real  Actions,  311-312. 

Tlio  writ  of  inquiry  is  to  determine  the  value  of  the  land 
by  the  year,  and  the  widow  s  third  of  that  sum  is  her 
profits  for  the  time  from  which  they  are  allowed, 
•nd  to  determine  what  the  damages  for  detention  are : 
Paric  on  Dower,  ss.  307-308 ;  Coke  on  Littleton,  326.  note 
^;  2  W^jfiH.  Saund,  44<Z,  44^,  45-45a,  and  note. 

is  plainly  laid  down,  that  on  the  assessment  the 
^^'^^g^s  are  computed  severally  for  the  mesne  profits  and 
the  detention,  and  a  release  of  damages  for  the  detention 
Hot  be  construed  to  extend  to  the  mesne  profits,  for 
«^re  two  distinct  things :  Hai^ey  v.  Hai-vey,  Sir 
^'^'^y^m.  3G6. 
**^t;  dtimages  generally  do  cover  "the  value  of  the  whole 
and  an  assessment  for  the  mesne  profits  anddeten- 
^^gether  is  a  good  assessment. 

true  the  Revised  Statute  mentions  damages  for  tlie 
^  ^^ioH  specificivlly,  and  not  damages  generally,  but  T 
*^  ^ot  satisfied  that  damages  for  the  detention  will  not 
^^^^  TMsne  profits  as  well,  as  they  ma^  be  assessed  together. 
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But  if  that  is  not  so,  then  what  I  have  before  said  of  tl 
effect  and  operation  of  sec.  45  will  apply  here  as  we 
and  under  its  saving  enactment  I  am  of  opinion  damag> 
for  mesne  profits,  the  most  substantial  part  of  the  who 
compensatory  demand,  are  still  recoverable. 

The  construction  I  have  placed  upon  the  Act  in  both  tl 
views  I  have  expressed  is  confirmed  by  the  R.  S.  O.  c 
108,  sec.  16,  which  assumes  arrears  of  dower  and  damag 
for  svA^h  arrears  are  recoverable  by  the  enactment^  thi 
"  no  arrears  of  dower,  nor  any  damages  on  account  of  8a< 
arrears,  shall  be  recovered  or  obtained  by  any  action  < 
suit,  for  a  longer  period  than  six  years  next  before  tl 
commencement  of  such  action  or  suit." 

The  words  for  detention  of  dower  "  are  in  themselvi 
large  enough  to  include  **  the  value  of  the  whole  dower 
wliich  are  the  words  of  the  Statute  of  Merton,  although  i 
practice  for  the  purposes  of  assessment  the  mesw  profii 
have  been  separated  from  the  claim  for  detention. 

Upon  the  whole,  having  examined  this  point  with  soic 
care  and  considered  it,  I  am  of  opinion  the  R.  S.  0.  eh.  t 
has  not  taken  away  or  diminished  the  right  of  the  dowre 
to  damages  against  all  persons  and  in  all  cases  whe 
they  were  recoverable  before  August  10th,  1850,  ar 
that  such  damages  are  general  damages  as  well  for  wt 
are  called  meme  profits  as  for  detention,  and  that  sub 
general  damages  are  covered  by,  and  included  in,  the  wom 
"  damages  for  detention  of  dower,"  or  such  general  da. 
ages  are  not  taken  away  by  that  Act,  but  are  saved  by 
45th  section,  and  may  be  recovered  by  the  law  as  it  a 
before  August  10th,  1850,  as  "a  case  not  othenna 
provided  for  "  by  the  Revised  Statute. 

I  hold,  therefore,  the  plaintiff  may  recover  as  well 
share  of  the  annual  value  of  the  land,  at  the  value  it  ^ 
at  the  time  of  her  husband'sfdeath,  although  I  do  not 
why  she  should  not  have  it  in  a  case  in  which  she  J 
demanded  her  dower  from  the  time  of  her  demand  if  it 
refused  to  her,  and  also  damages  for  the  detention  of  it^ 
such  a  case  be  proved. 
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^nd  it  is  said  that  such  damages  must  relate  back  to 
the  time  of  her  husband's  death,  unless  tout  temps  prist  be 
ple&ded ;  and  it  is  further  said  that  no  one  but  the  heir  or 
de  vxsee,  I  presume,  can  plead  that  plea,  because  the  feoffee 
of  -fcrlie  heir  or  any  one  claiming  in  the  per  had  not  the 
fre^liold  immediately  on  the  death  of  the  husband,  and 
so  could  not  at  all  times  from  his  death  have  been  ready 
to  render  the  dower. 

that  a  tenant  in  the  per,  which  this  defendant  Fish 
is,    ms  liable  by  such  a  doctrine  to  damages  in  every  case 
from  the  death  of  the  husband,  however  willing  he  may 
li&^^e  been  and  may  be  to  render  her  dower,  and  he  is  liable, 
al^liough  there  may  have  been  several  successive  tenants 
of*  'tJie  freehold  between  the  death  of  the  husband  and  his 
ow^xi  purchase,  for  the  damages  for  the  whole  time  from 
tib.e  death  of  the  husband  :  1  Roscoe  on  Real  Actions,  311 ; 
B^^mM&i^s  Ni»i  Prius,  117. 

It  is  said  the  words  of  the  Statute  of.  Merton  are,  that 
tlio«e  who  are  convicted  of  a  wrongful  deforcement  shall 
yield  damages,  and  it  may  therefore  be  a  question  if  a 
feoftee  of  the  heir  or  a  person  who  is  in  by  him  in  the 
Bhall  be  charged  with  damages  without  a  previous 
dem^ind  of  dower,  which  would  render  him  a  deforcer, 
damages  being  given  a  morte  viH,  the  feoffee  can- 
plead  tout  temps  prist :  Coke  on  Littleton  33a ;  BdC, 
'^bi'.  Dower  (I.)    So  that  unless  a  previous  demand  be 
^eco^sary  he  may  be  charged  without  his  default.    It  is 
^^x-  when  the  feoffee  of  the  heir  is  sued  to  make  a  pre- 
^^vis  demand  of  dowei. 
^Tiis  being  what  would  formerly  have  been  called  an 
table  case,  and  the  rules  of  equity  now  prevailing  in 
^  XDivisions  of  the  High  Court — Judicature  Act,  sec  16, 
sec.  3 — and  the  tenant  of  the  freehold  having  it  in  his 
P^^^^er  to  offer  to  make  an  assignment  of  dower  :  (R.  S.  O. 

55,  sec.  3,)  I  think  it  may  be  permitted  to  a  tenant 
^  ^lead  he  has  at  all  times  since  he  became  tenant  of  the 
^^hold,  been  ready  and  willing  to  render  the  dower  to  the 
^^^intiff,  and  if  she  desire  to  avoid  tliat  plea  she  should, 
^Aecan  do  so,  reply  a  demand  and  refusal. 
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It  was  a  harsh  rule  upon  the  tenant  to  be  subjected  i 
arrears  of  dower  and  damages  before  the  time  when  I 
became  tenant  of  the  freehold,  and  when  the  dowrei 
had  made  no  demand  or  claim  of  dower  upon  any  one,  i 
be  answerable  for  all  damages  back  to  the  death  of  it 
husband.  Whether  the  tenant  can  now  be  made  answe 
able  for  such  antecedent  damages,  I  will  not  say. 

The  plea  of  the  defendant  "tout  temps  prnst*'  is  no  doul 
not  correct,  and  I  will  read  it  as  if  it  applied  to  his  tin 
of  holding  only,  but  I  think  I  shall  do  that  only  upon  H 
terms  of  his  paying  the  sum  of  Si 22  he  offered  atone  tin 
to  pay  to  the  plaintiff,  which,  but  for  the  plea  of  tout  temj 
prist,  which  cannot  be  correct,  and  the  absence  of  a  moi 
appropriate  defence  of  tender,  I  could  not  have  allowed  i 
her.  I  think  I  should  not  have  given  her  more  than 
recompense  for  the  third  of  the  yearly  value,  and  son 
allowance  for  detention  from  March  6th,  a  few  daj 
before  the  commencement  of  this  action,  which  would  ha\ 
been  much  less  than  the  sum  of  $122,  and  I  shall  n< 
allow  her  more  than  $50  for  her  costs.  And  I  give  jud< 
ment  of  seisin  for  the  said  dower  of  the  plaintiff,  and  ft 
$122  damages,  and  for  the  sum  of  $50  for  her  costs,  defeni 
ant's  ii     Mcutory  costs  to  be  set  off. 

A.  H.  P.  L- 
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[CHANCERY  DIVISION.] 

Bank  of  Ottawa  v.  McMorrow. 

— note^Stamp  Act — Double  stamping  after  repeal  of  the  Stamps 
^ct^Ihidenee—OnuB—31  Vic,  ch.  1,  sees,  7—4£  Vic,,  ch,  17,  see, 
19—45  Vie,  ch,  1, 

.«re  the  defendant,  being  sued  on  a  promissory  note,  alleged  that  the 
^4id  DOte  was  not  duly  stamped  before  the  repeal  of  the  Stamp  Act, 
^^or  nntil  after  action  brought,  although  he  had  communicated  the  fact 
^f  thtt  omission  to  the  plaintiffs  before  he  was  sued,  and  the  plaintiffs^ 
^nied  Uiat  the  defendant  had  so  notified  them,  and  alleged  that  they 
double-stamped  the  note  as  soon  as  they  had  knowledge  of  the  omission 
"to  Btanop,  wbich  was  not  till  after  action  brought,  and  after  the  repeal 
of  the  Stamp  Act ;  and  the  evidence  showed  that  when  the  note  cam& 
to  the  plaintiffs'  hands  it  appeared  to  be  properly  stamped : 
'^^^eU,  that  the  defendant  could  not  be  allowed,  upon  his  own  unsupported 
testimony,  in  such  a  case,  to  escape  liability.   The  onus  was  on  nim  to 
establish  that  the  stamp  was  not  duly  affixed,  and  that  the  omission  to- 
duly  stamp  was  so  intelligibly  communicated  to  the  plaintiffs  that  it 
could  be  said  they  acquired  the  knowledge  ot  the  defect  at  the  time 
  tlleged  by  him. 

'  »  ~  ^  core  a  defect  in  stamping  by  double  stamping  forthwith  was,  under 
ibe  Stamp  Act,  42  Vic,  ch.  17,  sec.  18,  an  inherent  right  existing 
dnriDg  the  currency  of  the  instrument,  and  accompanying  its  possession;, 
and,  by  virtue  of  the  Interpretation  Act,  31  Vic,  c.  1.  sec.  3  and  sec. 
7)  snbwi.  36,  the  same  right  still  exists  notwithstanding  the  repeal  of  the 
Stamp  Act. 

This  was  an  action  brought  by  the  Bank  of  Ottawa 
•g5*i.iist  one  Charles  McMorrow.     The  writ  was  issued  on 
•''ttr^e  6th,  1882.    The  plaintiffs  alleged  that  the  defendant 
Oanuary  6th,  1882,  by  his  promiasory  note  promised  to 
P^',^^  to  the  order  of  one  R.  E.  Connor  $564  four  months 
date,  which  note  the  said  R  E.  Connor  endorsed  to 
plaintiff,  but  it  was  not  paid  at  maturity  or  since ;  and 
plaintiff  claimed  the  amount  of  the  note,  with  interest 
.  notarial  fees. 


_  his  statement  of  defence  the  defendant  alleged  that 
said  note  was  made  in  Canada  before  March  4th,  1882, 
wit,  on  January  6th,  1882,  and  was  liable  to  have 
thereto  by  the  maker  thereof  adhesive  stamps  or  to 
made  on  stamped  paper,  or  both,  according  to  the 
totes  of  Canada  in  that  behalf;  but  the  same  promissory 
was  not  at  the  time  of  its  being  made  stamped  at  all 
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nor  made  on  stamped  paper,  or  both,  in  pursuance  of  tbe 
said  statutes,  nor  was  the  said  promissory  note  subse- 
quently to  its  being  made  double  stamped  on  or  before 
March  4th,  1882,  by  any  holder  thereof ;  and  the  plaintiflb 
when  they  became  the  holders  of  the  said  promissory  note 
had  knowledge  of  the  defects  aforesaid,  and  the  plaintiffs 
further  neglected  to  affix  double  duty  to  the  said  promis- 
sory note  by  stamps  on  which  was  written  the  date  of  the 
affixing  of  the  said  stamps  and  the  initials  of  the  plaintifis^^ 
or  of  any  branch  or  agency  of  the  plaintiffs,  so  soon  aa 
they  acquired  knowledge  of  the  said  defects ;  and  the  sai(E: 
note  was  therefore  invalid,  and  of  no  effect  in  law  or  equity^ 

In  reply  the  plaintiffs  joined  issue  on  the  statement 
defence,  and  also  alleged  that  when  the  said  R  E.  Connoc: 
endorsed  the  said  note  to  the  plaintiffs,  the  said  note  has 
affixed  thereto  adhesive  bill  stamps  to  the  amount  of  eigb:^ 
teen  cents,  with  the  day  of  the  date  of  such  note  writt^^ 
on  each  of  the  said  stamps  and  they  (the  plaintiffs) 
no  knowledge  that  such  adhesive  bill  stamps  had  not  bow 
affixed  to  the  said  note  by  the  proper  party,  or  at  tTTT 
proper  time,  or  had  not  been  duly  cancelled,  or  ottzn 
irregularity,  or  defect  in  the  stamping  of  the  said  ncz: 

pursuant  to  the  statutes  in  that  behalf,  and  the  fi  : 

information  or  knowledge  the  plaintiffs  had  that  the  s  -a 
note  had  not  been  duly  stamped,  or  that  the  stai^=x: 
thereon  had  not  been  duly  cancelled  or  affixed  by  f 
proper  party,  or  at  the  right  time,  or  other  irregularitj^ 
defects  in  the  stamping  of  the  said  note,  according  to  t 
statutes  of  Canada  in  that  behalf,  was  obtained  firom  tl 
defendant  after  the  commencement  of  this  action,  viz^^  c 
or  about  June  29th,  1882,  and  that  on  that  day  they^  ^* 
greater  security,  paid  the  double  duty  on  the  said  i»ot 
by  their  cashier  affixing  to  the  said  note  adhesive  ^ 
jstamps,  and  duly  cancelling  the  same. 

It  appeared,  in  evidence,  that  the  note  when  endorse-^X- 
the  plaintiff  was  ostensibly  properly  stamped,  that 
had  affixed  to  it  the  required  amount  of  stamps  on  wl^-^ 
was  written  the  day  of  the  date  of  the  Tnalring  of  the  smC:^ 
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The  rest  of  the  facts  of  the  ca«e  sufficiently  appear  from 
the  judgment. 

The  action  was  heard  at  Ottawa,  on  May  8th  and  9th, 
1882,  before  Boyd,  C. 

Chriitie,  for  the  plaintiff. 
Mahon,  for  the  defendant. 

Banque  Nationale  v.  Sparks,  27  C.  P.  320,  and  Brad- 
le^  V.  Bradley,  18  C.  L.  J.  438,  were  referred  to. 

•Jxine  6th,  1883.    Boyd,  C. — The  note  in  question  was 
ttfc«-cie  on  January  6th,  1882,  payable  in  four  months.  It 
<^y¥x^  to  the  hands  of  the  bank  before  it  was  due,  and  I  sup- 
pose soon  after  its  date  and  before  March  4th,  1882.  When 
it  caone  to  the  hands  of  the  plaintiffs  it  appeared  to  be 
pxx> j>erly  stamped.    The  defendant  says  that  this  is  not  the 
^^<5rfc,  and  that  it  was  not  stamped  when  he  signed  it,  and, 
he  gave  notice  of  that  fact  before  action  to  the  bank's 
^fiB.c5cr,  and  that  the  plaintiffs  neglected  to  double  stamp 
t^xU  long  after  action,  and  after  the  repeal  of  the  Stamp 
A^crfc,    The  defendant  swore  affirmatively  as  to  the  note  not 
^Uxg  stamped  when  made,  and  as  to  his  communicating 
fact  of  that  omission  to  the  plaintiffs*  officer  before  he 
sued.    The  officer  of  the  bank  swore  that  he  had  no 
^■'^oollection  of  being  informed  of  any  failure  to  stamp  the 
^^"fce,  and  did  not  believe  he  was  told  as  alleged  by  the 
plaintiff    Upon  this  state  of  the  evidence  I  think  it  would 
t>e  "tansafe  to  allow  the  defendant  upon  his  unsupported 
^i^'tiinony,  in  such  a  case,  to  escape  liability.    He  signed  the 
^"fce,  and  it  is  not  pretended  that  it  is  without  consideration. 
''^^  onus  is  on  him  to  establish  that  the  stamps  were  not 
affixed,  and  that  the  omission  to  duly  stamp  was  so 
^'^^ielligibly  communicated  to  the  bank  that  it  can  be  said 
acquired  the  knowledge  of  the  defect  at  the  time 
^^ged  by  the  defendant  before  action. 

^^^ere  is  no  doubt  a  very  convenient  rule  adopted  in 
'^^^^y  cases,  that  when  the  positive  fact  of  a  particular 
^^versation  is  said  to  have  taken  place  between  two 
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persons  of  equal  credibility  and  one  states  positively  ihatf*.B.«:f 
it  took  place,  and  the  other  as  positively  denies  it,  thero-s^jrxv^^ 
credit  may  be  given  to  both  by  holding  that  the  wordaat^nrdot^ 
were  said,  and  that  the  person  who  denies  their  having^nf^W||v 
been  said  has  forgotten  the  conversation:   Wright  Yrsr 
Rankin,  18  Gr.  625.    But  as  is  said  by  Bromwell,  L^T  J^* 
J.,  in  Saffron  Walden  Building  Society  v.  Rayner,  L,  B.^E  ^ 
14  Ch.  D.,  at  p.  417 :  "  If  it  were  to  be  laid  down  as  a  ral^-ttt^x/^ 
that  affirmative  evidence  is  always  to  be  believed  becaiisie,^^^^^^ 
the  denial  of  it  may  arise  from  defect  of  memory,  it  woul^X^:;^^^ 
be  like  a  good  many  other  golden  rules,  very  misehievoiw.^^^^ 
in  its  application."    The  defendant  may  have  used  sac 
expressions  in  some  conversation  with  the  cashier  of 
bank  as  enable  him  to  swear  as  he  does,  and  yet  he  i  ^ 
have  failed  to  convey  to  the  mind  of  the  officer  the  £aKt=:^^ 
that  the  bank  was  not  to  rely  upon  the  ostensible  appear- 
ance  of  the  instrument  as  being  duly  stamped.    If  the  ^ 
attention  of  the  cashier  had  been  aroused  to  this  defect,  I  ^^^^"^x 
cannot  but  believe  he  would  have  promptly  remedied  it  by 
double  stamping.    Upon  the  denial  of  the  plaintiffs,  and  "^^^ 
considering  the  interest  that  the  defendant  has  in  getting  ^'^  ^ 

rid  of  his  liability,  my  conclusion  is,  that  if  such  a  conver- 
sation  as  he  speaks  of  did  occur,  he  failed  to  convey  to  the 
mind  of  the  officer  an  intelligent  apprehension  of  the  fact  -rj 


that  the  note  was  not  duly  stamped  at  the  time  it  was  — 
made.    I  do  not  find  as  a  fact  that  the  bank  ^tcquired  the  -^-^^ 
knowledge  of  such  defect  till  within  a  reasonable  time 
Ix'fore  the  double  stamps  were  affixed.    Upon  this  aspect 
of  the  evidence,  the  case  I  cite  of  Saffron  Walden  Build-     —  i:^-^^' 
iny  Society  v.  Rayner,  L.  R.  10  Ch.  D.  696,  and  14  Ch.  D.  . 
406,  is  a  verj'  instructive  one. 

The  double  stamp  not  being  affixed  till  June  29thr  mtM^^^^^^t 
1882,  it  is  objected  that  there  was  no  power  then  to  do  sc:>i^3      «  ao 
and  the  case  of  Bradley  v.  Bradley,  18  C.  Xi.  J.  438,  is^^r     ^  is 
cited. 

Reading  the  Act  of  45  Vic.  ch.  1,  D.  by  itself  ther-=«rs!^^ -iere 
may  be  reason  in  that  decision,  but  the  attention  of  tlMzf^^:^  tbe 
learned  Judge  does  not  appear  to  have  been  called  to  tkr^ET-ii*^  the 
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Tnterpretation  Act  31  Vic.  ch.  1,  0.,  sec.  3,  and  sec  7,  sub-sec. 
36,  declaring  that  the  repeal  of  an  Act  shall  not  affect  any 
Tight  existing  or  accruing  before  the  the  time  of  the  repeal 
Assume  that  this  note  was  potentially  invalid,  and  that  it 
^ould  become  void  upon  its  being  made  to  appear  that  it 
was  not  duly  stamped,  a  right  thereupon  arose  under  the 
Stamp  Act,  42  Vic.  ch.  17,  D.  sec.  13,  to  cure  the  defect  by 
-double  stamping  forthwith.    This  was  an  inherent  right, 
existing  during  the  currency  of  the  instrument  and  accom- 
panying its  possession,  which  would  not  be  displaced  by 
the  repeal  of  the  Stamp  Act.  It  was  possible  therefore,  as 
I  conceive,  for  the  holders  to  affix  the  double  stamp  when 
ihey  did,  and  there  is  no  reason  why  justice  should  not  be 
^one  by  ordering  the  defendant  to  pay  the  amoimt  of  the 
:»>te  with  interest  and  costs  (a). 

A.  H.  P.  I* 


(a)  See  CaugluU  r.  Olarhe,  3  0.  R.  269. 
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[CHANCERY  DIVISION.] 

Falkiner  V.  Grand  Junction  Railway  Company. 

Company — ZHredarg — By-law — Appointment  of  solicitor — BqpeeU  qf  iy-2cM 
by  shareholdera — Payment  oy  salary — C,  8.  C,  eh,  66,  «.  47. 

Where  the  directors  of  a  railway  companj  passed  a  by-law,  enacting  ths 
the  salary  of  the  plaintiff,  as  solicitor  of  the  company,  should  be  fixe 
at  $1,000  per  annum,  which  by-law  was  afterwards,  at  a  meeting  c 
shareholders,  repealed: 

tieldy  that  the  by-law  was  within  the  competence  of  the  directon,  unde 
C.  S.  C.  ch.  66,  sec.  47,  and  the  shareholders  coold  not  nzido  tfi 
arrangement  in  respect  of  past  services  of  the  solicitor  received  bj  then 

Without  express  power  it  is  the  right  of  the  directors  of  a  railway  con 
pany  to  appoint  necessary  officers  and  agents  of  the  company,  and  t 
provide  for  the  manner  of  their  payment. 

The  agreement  to  pay  a  solicitor  a  fixed  som  as  a  yearly  salary  in  lion  o 
paying  items  in  aetail,  is  neitlier  illegal  nor  nnosual,  whether  it  provide 
for  the  past  or  the  fatnre. 

This  was  an  a.ction  brought  by  Nathaniel  Baldwii 
Falkiner  against  the  Grand  Junction  Railway  Compaii] 
claiming  a  sum  of  $5,781.47  for  his  services  as  solidto] 
In  his  statement  of  claim  he  alleged  that  by  44  Via  ch.  6^ 
O.,  it  was  enacted  that  a  certain  deed  of  amalgamation  c 
the  Grand  Junction  Railway  Company  and  the  Bellevil] 
and  North  Hastings  Railway  Company  should  be,  and  i 
was,  declared  legal  and  valid,  and  the  two  companies  wei 
amalgamated  and  united  under  the  name  of  the  Gran 
Junction  Railway  Company  on  the  terms  and  subject  t 
the  provisions  and  conditions  in  the  said  deed  contained 
that  previously  to  the  said  amalgamation  he  had  bee: 
appointed  and  had  acted  as  the  solicitor  of  the  Bellevill 
and  North  Hastings  Railway  Company*  that  he  wa 
appointed  such  solicitor  on  August  12th,  1874,  by  theboat^ 
of  provisional  directors,  but  without  any  fixed  salary  bein 
named,  and  he  served  as  such  solicitor  from  the  said  dat 
till  November  12th,  1878 :  that  on  January  2nd,  1878, 
by-law  was  duly  passed  and  enacted  by  the  said  BeUevil] 
and  North  Hastings  Railway  Company  as  follows : 

''Whereas,  at  a  meeting  of  the  board  of  proviedoii: 
directors  of  the  Belleville  and  North  Hastings  Railm 
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beld  on  August  12th,  1874,  N.  B.  Falkiner  wea  appointed 
solicitor  of  the  said  Belleville  and  North  Hastings  Railway 
Ck>na  j>any,  and  whereas  he  has  acted  as  such  ever  since,  and 
no  a&lary  or  remuneration  having  been  fixed,  be  it  there- 
fore and  it  is  hereby  enacted  by  the  board  of  directors  of 
the  IBelleville  and  North  Hastings  Railway  Company,  that 
J^is  salary  as  such  be  and  is  hereby  fixed  at  the  rate  of 
^1,000  per  annum  from  the  date  of  appointment,  in 
qnaxrt^rly  instalments." 

T^lne  plaintifi*  went  on  to  allege  that  his  services  were 
^^**lih  much  more  than  $1,000  per  annum,  and  that  he  was 
^ntitiled  to  that  sum  at  least  as  a  proper  remuneration  for 
services  as  such  solicitor,  and  that  he  was  entitled  to 
^  I^cdd  at  that  rate  for  the  services  he  so  rendered :  that 
"v-irtue  of  the  amalgamation  of  the  two  companies  the 
Junction  Railway  Company  was  the  successor  and 
^^t;led  to  stand  in  the  place  of  the  Belleville  and  North 
^■^^tings  Railway  Company,  and  was  subject  to  the 
^^ility  and  bound  to  fulfil  the  contracts  entered  into  by 
9tad  Belleville  and  North  Hastings  Railway  Company ; 
he  claimed  that  the  said  Grand  Junction  Railway 
/^^^topany,  the  defendants,  were  bound  to  pay  the  same : 
^^^^  before  the  amalgamation  aforesaid  he  paid  for  the 
Belleville  and  North  Hastings  Railway  Company  and 
"tleir  request  the  sum  of  $132.55,  expenses  of  a  certain 
"^^"^i  of  the  Ontario  Legislature  in  regard  to  the  said  com- 
that  is  to  say,  to  the  clerk  of  the  said  Legislature  the 
^^^"^  of  $100,  the  sum  of  $27  ti-avelling  and  other  expenses, 
$5.55  to  the  Ontario  Oazette  for  printing,  which  sum 
9132.55  had  not  been  repaid ;  and  he  claimed  damages 
^ttie  amount  of  $5,781.47  for  his  services  aforesaid  and 
[  money  paid  and  interest  thereon  from  February  28th^ 
^2,  costs  of  action,  and  general  relief. 
3y  their  statement  of  defence  the  defendants  admitted 
the  plaintiff  acted  as  solicitor  for  the  Belleville  and 
Hasting  Railway  Company  in  certain  matters,  but 
itted  that  he  was  only  entitled  to  be  paid  at  the 
i  rate,  and  subject  to  taxation  by  the  proper  officer  for 
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such  services  as  he  rendered  to  the  company,  and  stated 
that  he  had  not  rendered  any  detailed  bill  with  dates  and 
items  of  his  charges  for  such  services,  according  to  the 
statute  in  that  behalf,  one  month  before  the  commencement 
of  this  suit,  and  could  not  recover  any  part  of  his  claim  for  -ar» 
the  aforesaid  reason. 

They  also  alleged  that  no  such  by-law  as  alleged  in  the^^^A. 
plaintiff's  statement  of  claim  was  duly  passed,  and  deniedJE^r^ 
the  power  and  authority  of  the  board  of  directors  of  the^»  a  < 
said  company  to  bind  the  company  by  any  such  by-law  r 
that  the  said  by-law  was  not  duly  passed  in  accordano^^^^E 
with  the  statutes  and  by-laws  affecting  the  said  company         — ■ 

and  was  passed  by  fraud  and  collusion  between  the  pliun  

tiff*  and  one  Lloyd  and  others,  then  wrongfully  assamiii^ 
to  be  directors :  that  the  said  alleged  by-law  was  after- 
wards at  a  meeting  of  the  board  of  directors,  and  also  at 
meeting  of  the  shareholders,  repealed,  annulled,  and 
declared  to  be  of  no  force  or  effect ;  and  they  also  denied 
that  the  plaintiff  paid  at  the  request  of  the  company  the 
sum  of  S132.55,  as  alleged  by  him. 

The  rest  of  the  facts  of  the  case  sufficiently  appear  in 
the  judgment. 

The  action  was  tried  at  Kingston,  on  May  28ih,  1883, 

before  Boyd,  C. 

A,  K  DougaU,  Q.C.,  and  W.  Cassds,  for  the  plaintiff. 
The  by-law  was  duly  passed,  and  was  a  legal  settlement 
for  work  done,  and  a  binding  contract  of  the  boazd: 
Jarvia  v.  Gh^eat  Western  RW.  Co.,  8  C.  P.  2S0.  The  repeal 
of  it  affected  only  the  future,  and  not  the  past. 

Hector  Cameron,  Q.C  ,  for  the  defendants.  The  plaintiff 
is  entitled  to  be  paid  for  his  services,  but  not  on  tie  fiioi- 
ing  of  the  by-law.  The  by-law  was  passed  in  OQlliiaian 
with  the  solicitor,  as  against  the  real  owners  of  the  road. 
Can  directors  pass  a  by-law  fixing  the  remuneration  for 
future  as  well  as  past  services  ?  The  shareholden  never 
assented  to  this  by-law,  and  it  was  expressly  repealed  bj 
them  at  the  next  meeting,  in  October,  1878.   The  plaintiff 
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&  by-law  appointing  him  passed  by  the  provisional 
^^^^o.,  he  acted  under  this,  and  nothing  more  was  done  as  to 
^©  ^^mount  of  remuneration,  until  January,  1878,  when 
^  <3arectors  fixed  it,  and  their  by-law  was  repealed  by  the 
•'^•^^liolders.  There  is  a  right  at  common  law  for  share- 
fcold^jg  Iq  dissent  from  the  action  of  the  directors. 

-A.  a  DoiLgaU,  Q.  C,  in  reply,  referred  to  C.  S.  C. 
^  66,  sec.  47 ;  GaUoway  v.  Corporation  of  London,  L.  R 
*  Ecj.  90;  Stevenson  v.  The  Corporation  of  the  City  of 
^'^'''^ston,  31  C.  P.  333 ;  Smith  v.  The  School  Trustees  of 
^^U^vUU,  16  Gr.  130. 

J ^xne  6, 1883.   Boyd,  C. — There  is  no  ground  for  im- 
P^^diing  the  legality  of  the  by-law  on  which  the  plaintiff 
/^li^fl.  in  respect  of  any  irregularity  or  collusion  as  set  up 
^  ^lie  defence.    The  by-law  was  within  the  competence  of 
directors,  (C.  S.  C.  ch.  66,  sec.  47) ;  it  formally  rati- 
the  appointment  of  the  plaintiff  as  solicitor  of  the 
Lpany,  and  provided  for  his  compensation  at  the  rate  of 
«O<)0  per  year,  from  August  12th,  1874.    This  by-law, 
"^^^  on  January  2nd,  1878,  was  repealed  at  a  meeting 
^^^e  shareholders  held  on  October  1st,  1875. 
^     ■^'fc  was  understood  from  the  first  that  the  plaintiff  should 
'^>&id,  not  on  the  footing  of  detailed  services  to  be  set 
^  ^        in  a  bill  of  items,  but  by  way  of  a  fixed  sum  to  be 
^^"t^rmined  at  a  subsequent  period.    The  by-law  repre- 
the  fulfilment  of  that  understanding,  and  it  was 
^*=-ended  to  provide  for  a  fair  remuneration,  (though  lower 
.  the  ordinary  allowance)  for  the  services  he  rendered 
^^re  is  no  reason,  considering  all  the  evidence,  for  not 
[^wding  him  compensation  on  the  footing  of  this  by-law, 
less  there  is  some  legal  obstacle.   Two  difficulties  are 
by  ihe  defendants:  first,  that  the  by-law  being 
^^E^ealed  by  the  shareholders  was  as  if  it  never  had  been ; 
1  second,  that  the  directors  had  no  power  to  fix  for  the 
"*%aire  as  well  as  for  the  past. 

^As  to  the  first,  I  find  no  provision  in  the  charter  of  this 
npany  giving  the  shareholders  such  a  power  as  is 
45— VOL.  IV  o ju 
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claimecL    Without  express  power  it  is  the  right  of  the  ^» 
directors  to  appoint  necessary  officers  and  agents  of  the 
company,  and  to  provide  for  their  manner  of  payment.   It  H 
is  not  competent  for  the  shareholders,  having  received  the-s^  m 

benefit  of  the  services  of  the  solicitor,  to  undo  the  arrange  ^3 

incnt  by  which  he  is  to  be  paid  and  leave  the  matter  all  sic^^MB 
large.  By  the  action  of  the  directors,  the  solicitor  tooksf « 
no  steps  to  preserve  the  details  of  what  he  did,  and  is  not^o 
therefore  m  a  position  to  render  a  bill  of  costs  with  de — ^» 
tailed  items.  It  was  never  contemplated  that  he  shoulcEi^-MI 
do  this ;  and  it  would  be  unfair  now  to  place  him  at  th»  .fi 
mercy  of  the  successors  of  the  company  who  have  had  th».f:l 
benefit  of  his  services.  The  repeal  of  the  by-law  can,  ^ 
my  opinion,  afiect  only  the  future  and  not  the  past^  and  v^.^ 
is  the  measure  of  the  value  of  his  services  during  its  cot'tx:^ 
rency :  BUI  v.  The  Darenth  Valley  R  W.  Co.,,  1  H.  &  N.  305.  « 

The  agreement  to  pay  the  solicitor  a  fixed  sum  as  &  ' 
yearly  salary,  in  lieu  of  paying  items  in  detail,  is  neithe^»^ 
illegal  nor  unusual,  whether  it  provides  for  the  past  or  i 
future  :  Jarvia  v.  The  Ch^t  Western  R,  W.  Co.,  SCR! 
Raymond  v.  Lakenum,  34  Beav.  584 ;  Oalloway  v.  Corpoji^  ^  * 
ation  of  London,  L.  R  4  Eq.  70.  Here  the  directors  weac  ^» 
not  in  the  dark  as  to  the  nature  or  value  of  the  servic 
rendered  and  to  be  rendered ;  with  a  full  knowledge  of  i 
that  could  guide  them  in  properly  appraising  the  value  ^ 
what  was  furnished,  they  fix  the  amount,  and  I  see 
ground  for  disturbing  what  they  have  done. 

No  contention  was  made  that  the  plaintifiT  was  n-_ 
entitled  to  recover  for  the  SlOO  paid  to  the  derk  of 
Ontario  Legislature,  and  it  should  be  allowed, 
must  be  given  for  the  S500  paid  to  the  plaintiff  on 
of  his  salary  by  Mr.  Lloyd,  (which  he  says  was  afterwaL  ^ 
borrowed  from  him  by  Mr.  Lloyd,)  if  this  is  inMsted  oi^^M*^ 
but  in  this  event  I  think  the  plaintiff  should  have  t^^^^^ 
account  taken  against  the  defendants,  with  interest  £r«-J^ 
the  date  of  the  first  payment,  under  the  by-law.  H0  ^ 
also  entitled  to  his  costs  of  suit. 

A.  HL  F.  X. 
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[CHANCERY  DIVISION.] 

Clow  v.  Clow. 

Will— Caruiructum^DeoiH for  Ufe—Impeachmmtfor  watU, 

^■^^tUtor  derised  certain  landf  as  follows ; — I  will,  deyise,  and  beaueath 
^^Jito  mj  wife  for  and  daring  her  natural  life  all  that  parcel  ot  land 
^  <leiGribin^  it)     *     *      I  also  will  and  bequeath  unto  her, 
^feelored  wife,  everything,  real  and  personal,  within  and  without;  and  it 
mM  herebj  understood  that  the  property  above  described  shall  be  under 
•^he  control  of  my  said  beloved  wife.    After  the  demise  of  my  wife  it  is 
'mnj  will  and  pleasure  that  the  aforesaid  real  estate  shall  descend  to  my 
-SMphew  and  nis  heirs."   The  testator  had  no  other  real  estate  than  the 
mmad  lands,  and  there  iras  nothing  else  to  which  his  language,  importing 
-mhat  his  wife  was  to  have  control  of  everything,  real  and  personal,  could 
1>e  referred. 

^g^^idL  nevertheless,  that  the  intermediate  clause  had  no  effect  on  the  life 
Mlate  expressly  given  to  the  wife,  and  there  was  nothing  to  change  or 
^tUarse  toe  usual  character  of  such  life  estate,  so  as  to  render  her  dis- 
-pmusinable  for  waste, 
^^^de  T.  Brigg9,  16  Sim.  17,  S.  C  in  App.  2  Phil.  683,  distinguished. 

This  was  an  action  brought  by  one  William  Henry  Clow 
Afipaixist  Maria  Jane  Clow,  claiming  damages  for  waste 
•^eged  to  have  been  committed  by  the  defendant  on  the 
l^Hfis  in  question. 

Xxi  his  statement  of  claim  the  plaintiff  set  out  that  his 
'^^^Uile,  William  Clow,  was  at  the  time  of  his  death  owner  in 
of  the  lands  in  question ;  that  on  April  10th,  1881,  the 
William  Clow  died,  having,  by  will,  dated  March  28Ui, 
^^SlL,  devised  the  lands  in  question  in  the  words  in  the 
J^d^rment  set  out :  that  he,  the  plaintiff,  under  the  said 
^^H,  became  the  owner  in  fee  simple  of  the  said  lands* 
*^^>ject  to  the  life  estate  therein  of  the  defendant  Maria 
^'^^^e  Clow :  that  the  defendant,  since  the  death  of  the 
William  Qow,  and  before  the  commencement  of  this 
^'^i"fc,had  committed  waste  on  the  said  lands  by  cutting  and 
'^^^^ng  to  be  cut  down  a  large  number  of  valuable  green 
trees  and  pollards,  which  were  growing  thereon, 
converted  the  same  to  her  own  use  :  that  she  had  also 
^^tHHutted  such  waste  by  cutting  down  a  large  number  of 
^'^^^ble  shade  and  ornamental  trees;  and  had  thereby 
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greatly  damaged  and  injured  the  lands  and  tl 
ance  of  him,  the  plaintiff:  and  he  claimed  $2(K 
and  an  injunction  restraining  further  waste. 

In  her  statement  of  defence  the  defendant  adi 
plaintiff  was  entitled  in  fee  to  the  lands  in  que 
ject  to  her  life  estate,  but  denied  that  she  wac 
the  acts  complained  of,  or  had  committed  any 
alleged  that  the  only  wood  of  any  kind  which 
cut  or  carried  away  from  the  said  premises  was 
decaying  wood  for  firewood  for  her  own  use  ai 
use  of  her  tenants  on  the  said  premises,  and  the 
repairs  of  the  fences  on  the  said  premises. 

The  rest  of  the  facts  sufficiently  appear  in 
meni 

The  case  was  tried  at  Brockville,  on  May  1 
before  Boyd,  C. 

Deacon,  for  the  plaintiff.  Waste  is  clearly  ei 
and  we  are  entitled  to  damages,  and  an  injunctio 

Webster,  for  the  defendant.    The  farm  has  t 
been  cultivated  as  one  farm.    Besides,  force  mu 
to  the  words  of  the  will,  which  puts  all  tb 
"  under  the  control "  of  the  defendant :  Taylo 
5  O.  S.  501 ;  Biacoe  v.  Van  Bearle,  6  Or.  43 
WigU,  24  C.  P.  405. 

June  6th,  1883.    Boyd,  C. — Surrounding  c 
were  given  in  evidence  to  explain  how  i 
devised  in  this  case  to  the  defendant  for  life  i 
to  the  plaintiff  had  been  used  during  the  life  < 
He  and  his  wife,  the  defendant,  had  lived  ot 
property  belonging  to  the  wife  which  was  i 
homestead,  and  from  the  land  in  disput 
taken  for  the  use  of  the  premises  on  wl 
Since  the  death  of  the  husband  the  wido> 
to  live  on  her  own  property  and  to  draw  p 
of  fuel  from  the  testator's  land.    This  la 
real  estate  he  had,  and  he  disposed  of  it  t 
of  his  will,  "  I  will,  devise,  and  bequeath 
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ttd  during  her  natural  life,  all  that  parcel  of  land  (describ- 
^  it)  *   •    I  alfifo  wiU  and  bequeath  unto  her,  my 
'>eloved  wife,  everything  real  and  personal  within  and 
'rtthi^out,  and  it  is  hereby  understood  that  the  property 
•^v^  described  shall  be  under  the  control  of  my  said 
'^'oved  wife.   After  the  decease  of  my  wife  it  is  my  will 
•'^d  pleasure  that  the  aforesaid  real  estate  shall  descend  to 
x^ephew  (the  plaintiff)  and  his  heirs."   I  was  at  the 
^'^^^^  of  the  case  disposed  to  think  that  the  intermediate 
had  no  eflfect  on  the  life  estate  expressly  given  to 
'^nfe,  and  that  there  was  nothing  in  the  will  to  change 
^^arge  the  usual  character  of  such  a  life  estate  so  as  to 
''P^^^ier  the  tenant  dispunishable  for  waste.    Further  con- 
^^^^Mtion  and  a  reference  to  the  authorities  have  induced 
^^1^    "fto  hesitate,  but  not  to  modify  my  views  on  this  point. 

-■"^^^  testator  had  no  other  real  estate  than  this  land,  and 
^^^^»e  is  nothing  to  which  his  language  importing  that  his 
)  is  to  have  the  control  of  everything,  real  as  well  as  per- 

  1,  can  be  referable  unless  it  aflFects  the  land  devised. 

^KThegeneral  rule  in  such  cases  is  that  where  the  intention  of 
testator  requires  that  an  estate  devised  in  terms  larger 
I  a  mere  life  estate  shall  be  cut  down  to  a  life  estate  in 
Ler  to  give  effect  to  other  conflicting  dispositions  of  the 
ne  property,  there  the  Court  will  deal  with  such  a  life 
^ss^tHiCite  as  one  unimpeachable  for  waste:  Stanley  v.Coulthursty 
I-^  ^  10  Eq.at  p. 265.  But  the  case  of  White  v. Bi-iggs,  1 5  Sim. 
and  in  appeal  2  Phil.  583,  goes  considerably  beyond  this. 
White  V.  Briggs,  the  testator  gave  in  the  first  clause  of 
His  -^ill  to  his  wife  the  full  and  entire  use  for  her  life  of  all 
property,  real  and  personal,  and  after  the  death  of  his 
^^^fe  to  his  nephew,  and  later  on  in  the  will  came  an  ex- 
P*^tes  clause  with  regard  to  the  land,  to  this  effect :  "  After 
decease  of  my  dear  wife  my  real  property  consisting  of 
vxng  description),  I  leave  to  my  nephew  and  his  heirs, 
family."    The  Vice-Chancellor  of  England  held,  that 
•<5oording  to  the  construction  of  the  will,  the  real  estate 
^^ht  to  be  held  for  the  use  of  the  widow  for  life,  without 
**^P^«chment  of  waste.    There  was  no  appeal  from  this 
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part  of  his  decree,  and  his  decision  is  approved  of  in  Dav 
port  V.  Davenport,  1  H.  &  M.,  at  p.  779,  although  it  th*^ 
appears  to  be  erroneously  treated  as  falling  under  the  g^^^^. 
end  rule  I  have  before  mentioned.  The  language  U8ecL__  |y 
the  testator  in  this  case,  that  the  property  is  to  be ui^^^jgj. 
the  control"  of  his  wife  is  not  so  comprehensive  as  gi^^^xng 
her  "  the  full  and  entire  use  "  of  it,  and  I  do  not  r^^^ajj 
White  V.  Briggs,  as  a  case  which  should  be  extendeca  to 
cover  the  present.    There  was  no  malicious  or  intentL^^sal 
damage  done  to  the  property,  and  I  regret  that  I  ha^^e  to 
uphold  my  former  view,  that  the  defendant  should  pa;^^  for 
damages  $25  and  costs  on  the  lower  scale. 

A.  H.  X 
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[COMMON  PLEAS  DIVISION.] 

Union  Fibe  Insurance  Company  v.  O'Gara. 
^NiON  Fire  Insurance  Company  v.  Shoolbbed. 

ijoiM — C€UU — ResoltUions — By-laws — Notice — Stockholder — Head 
office^  change  of^ 

recover  calls  on  stock. 

idant*8  act  of  incorporation  enabled  the  directors  to  make  calls 


Jls,  that  no  call  should  exceed  ten  per  cent,  and  that  thirty 
otice  shoald  be  ^ven  of  every  sach  call. 

;  necessary  that  the  calls  shoald  be  made  by  by-law,  but  that  a 


nent  of  the  calls,  bat  that  this  coald  be  done  in  the  notice, 
ion  was  passed  by  which  a  call  was  made  of  10  per  cent.,  pay- 
I  the  1st  March,  and  it  was  thereby  farther  resolvea  that  a  foiiher 
10  per  cent,  be  made  payable  on  1st  September, 
arly  not  a  call  of  20  per  cent  bat  two  calls  of  10  per  cent  each ; 
it  the  fact  of  the  second  call  being  illegal  did  not  mvalidate  the 
U,  becaose  contained  in  the  same  resolution, 
provided  that  the  head  office  of  the  company  might  be  changed 
other  place  as  might  be  determined  by  the  shareholders  at  any 
the  general  meetings. 

eneral  annual  meetmg  a  resolution  was  passed  authorizing  the 
re  to  consummate  arrangements  for  the  removal  of  the  liead 
rom  Ottawa  to  Toronto.  The  directors  made  the  change,  and 
•sequent  annual  meetings  were  held  at  Toronto,  at  the  first  of 


^  was  amended  by  substituting  Toronto  for  Ottawa, 
it  the  change  was  efiectually  made. 

id  third  call  was  objectei  to  as  being  a  fourth  call,  in  that  the 
call  before  referred  to  had  been  abandoned ;  but, 
that  the  evidence  clearly  shewed  such  abandonment, 
le  calls  was  made  by  resolution  of  the  3rd  August,  payable  on 
1  September,  and  notice  of  it  was  mailed  at  Toronto  on  the  6th 
^  addressed  to  defendants  at  Ottawa,  but  not  received  until  the 
Held,  sufficient,  following  Union  Fire  Ina.  Co,  v.  Fitz- 
n«,  32  C.  P.  602. 

m  to  fifty  shares  personally  subscribed  by  the  defendants  O.  and 


oldere,  respectively,  of  75  and  60  shares,  for  which  they  had  not 
bed. 

the  evidence,  set  out  below,  that  0.  was  not  such  holder,  bat  that 
,  and  was  therefore  liable  thereon. 

(E  were  actions  for  calls  on  stock. 

causes  were  tried  before  Osier,  J.,  without  a  jury,  at 

^  at  the  Summer  Assizes  of  1883. 
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The  facts  and  arguments  of  counsel  are  sufficientl;^^!^^ 
stated  in  the  judgment. 

Foster,  and  J.  B.  Clarke,  for  the  plaintiflb. 

J.  K.  Kerr,  Q.C.,  and  C.  R.  W.  Biggar,  for  the  defendants. 

December  1,  1883.  Osler,  J.— The  plaintiffs  seek  to 
recover  the  amount  of  two  calls  of  ten  per  cent,  upon  110 
shares  of  SI  00  each,  held  by  the  defendant  O'Grara,  and 
125  shares  held  by  the  defendant  Shoolbred  in  the  capital 
stock  of  the  company. 

There  are  three  questions  involved. 

1.  As  to  the  number  of  shares  held  by  each  defendant 

2.  Ab  to  the  legality  of  the  several  resolutions  making 
the  calls. 

3.  As  to  the  sufficiency  of  the  notices  of  the  calls. 

I  will  first  consider  the  second  and  third  questions,  as  I 
apprehend  there  can  be  no  doubt  that  each  of  the  defen- 
dants is  the  holder  of  at  least  fifty  shares.  Each  of  them  ^ 
has  subscribed  for  that  number  in  the  stock  subscription 
book  of  the  company,  an  act  which  alone  is  suflicient  to 
constitute  him  a  shareholder :  Union  Fire  Ins,  Co.  v.  ^  .^^^ 
Lyman,  46  U.  C.  R.  453 :  Union  Fire  Ina.  Co.  v.  FUzsirni- 
mona,  not  reported,  before  Cameron,  J.;  39  Vic.  ch.  93,  sec.  _ 
2, 0.;  and  as  to  the  defendant  O'Gara,  the  scrip  certificate  o^ 
allotment  was  also  {)roved.  See  also  the  minute  book,  p.  53  ^ 
and  App.  p.  469,  resolutions  of  directors  moved  anifL» 
seconded  by  these  defendants  allotting  the  stock,  ISthiT, 
October,  1877. 

The  Act  referred  to  provides  (sec.  7)  that  the  director — w 
"  shall  have  power  to  make  calls  upon  the  shares  of 
respective  shar.     \lers  at  such  times  as  they  may  deei 
requisite    *   *    ^*ovided  always  that  successive  caUs  < 
stock  shall  be  made  at  intervals  of  not  less  than  t 
months  between  such  calls,  and  no  call  shall  exceed 
per  cent.,  and  thirty  days'  notice  shall  be  given  of  eveir 
such  call" 

At  a  meeting  of  the  directors,  held  on  the  14ih  January 
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ISSX,  a  resolution  was  passed  which,  as  originally  entered 

ICS.  tiitke  minute  book,  was  as  follows : 

On  motion  of  Mr.  Patterson,  seconded  by  Mr.  Allan,  it 

resolved  as  follows :  That  a  call  of  ten  per  cent,  upon 

tb  e    capital  stock  of  this  company  be  and  is  hereby  made, 

3kble  on  the  1st  March,  1881 ;  and  it  is  further  resolved 

.  an  additional  call  of  ten  per  cent,  be  also  made, 

]ible  1st  of  September,  1881,  in  accordance  with  the 

of  incorporation  of  this  company." 

now  appears  in  the  book  thus : 

On  motion,"  &c.,  'seconded,'  &c., "  it  was  resolved  that  a 

of  ten  per  cent  be  and  is  hereby  made,  to  be  payable 

^^Jie  1st  March,  1881,  at  the  head  offixie'* 

Moved  by  Mr.  Pateraon,  seconded  by  Mr.  Allan,  that 

KXB.       additional  call  of  ten  per  cent,  be  also  made, '  payable 

September,  1881,  in  accordance  with  the  Act  of  incor- 

ation  of  this  company.' " 

"IMThe  minutes  are  signed  at  the  foot  thus :  "  19th  Janu- 

1881.    Confirmed,  James  Patterson,  vice  president," 

Tovmfc  the  minutes  of  the  meeting  of  the  19th  January,  1881, 

do  xot  refer  to  the  change. 

On  the  17th  of  January  notice  of  a  call  of  ten  per  cent. 

lEiE^^de  on  the  14th  of  January,  and  payable  at  the  head 

office  of  the  company.  No.  28  and  30  Toronto  Street,  in 

^®  city  of  Toronto,  on  the  1st  of  March,  1881,  was  sent 

^  each  of  the  defendants.  The  notice  was  accompanied 
by 

^  circular  letter,  dated  17th  of  January,  stating  that 
^  Oixier  to  enable  the  company  to  extend  their  business, 
it  was  necessary  to  call  in  twenty  per  cent,  upon  the 
of  the  shareholders,  and  that  a  resolution  had  been 
^•^B^  by  the  board  to  that  effect,  making  the  twenty  per 
payable  in  two  instalments  on  the  1st  of  March  and 
of  September.    The  letter  further  stated  that  the 
^closed  notice  referred  to  the  first  instalment,  and  that 
^otio^  of  the  second  would  follow  in  due  course. 

to  this  call  it  was  objected  (1)  that  as  the  resolution 
^^te  originally  framed  no  place  of  payment  was  named 
(«)  That  as  altered  the  place  of  payment  was  not  suffi- 
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ciently  indicated  by  providing  that  it  should  be  payab^E^^ 
at  the  head  office.    (3)  That  the  head  office  had  not 
legally  changed  from  Ottawa  to  Toronto. 

As  to  the  notice  of  the  call,  it  was  objected  that 
resolution,  as  originally  framed,  was  one  making  a  call 
twenty  per  cent.,  that  it  was  altered  to  its  present  foi 
after  the  notice  of  call  had  been  given,  and  therefore  tlrrrr::^^^ 
no  notice  had  been  given. 

I  think  the  defendant  also  contended  that  there  shom^  -^jj 
have  been  a  by-law  authorizing  the  call.    This  object.^,^:jtD 
I  overruled  at  the  trial,  following  my  decision  on  the  SfkXK^e 
point  in  another  action  at  the  suit  of  these  plaintiflSs.  ^ 
have  no  doubt  a  resolution  is  sufficient 

I  think  none  of  the  other  objections  are  entitled 
prevail. 

I  look  upon  the  resolution  of  the  14th  January,  as  one 
making  two  calls  of  ten  per  cent.,  the  first  payable  on 
the  1st  March,  and  the  second  on  the  1st  September,  1881. 
That  is  what  the  resolution  itself  says.  It  is  not  a  single 
call  of  twenty  per  cent,  payable  by  instalments;  nor 
can  the  manager  s  letter  of  the  17th  January,  enclosing 
notice  of  call,  make  it  such  by  calling  it  so.  The  second 
call  made  by  the  resolution  was  illegal,  because  made  at  a 
time  not  authorized  by  the  statute;  but  how  can  that 
invalidate  the  first  and  legal  call,  even  if  embraced  in  the 
same  resolution  ? 

If  necessary  to  do  so,  I  should  find  as  a  fact  that  the 
alteration  relied  on  as  invalidating  the  notice  was  made  at^< 
the  meeting  of  the  19th  January,  but  I  think  nothing 
turn  upon  it,  for  it  does  not  appear  to  me  to  alter  th» 
effect  of  the  resolution  in  any  degree. 

As  to  the  legality  of  the  first  call  I  may  refer  to  Jfooiv— ^ 
v.  McLuren,  11  CP.  534. 

Then  as  to  the  omission  to  mention  in  the  resolution  : 
place  where  the  call  should  be  payable.     This  is  not 
quired  by  the  Act  of  incorporation. 

In  Lindhy  on  partnership,  3rd  ed.,  voL  i,  p.  651,  it  —  is 

said :  "Although  the  persons  making  a  call  may  also  be  r*-"::^^"  re- 
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red  to  determine  when,  where,  and  to  whom  the  call  is  to 
laid,  it  is  not  necessary  that  they  should  do  this  by  the 
lation  making  the  call.  It  is  sufficient  if  these  par- 
Lars  are  stated  in  the  notices  issued  in  pursuance  of 
^  resolution and  see  also  Provident  Life  Assurance 
Co.  V.  Wilson,  25  U.  C.  R.  53,  where  the  call  was  held 
sciiye  because  it  did  not  contain  particulars  required  by 
statute. 

lie  notice  in  this  case  gave  the  necessary  information, 
it  was  not  proved  or  argued  that  it  was  not  issued  by 
authority  of  the  directors. 

^  is  said  that  the  head  office  was  not  legally  changed. 
ras  originally  at  Ottawa. 

lie  lOtii  section  of  the  Act  provides  that  it  may  be 
aged  to  such  other  place  as  may  be  determined  by  the 
neholders  at  any  one  of  the  general  meetings. 
Jb  the  general  annual  meeting  held  on  the  29th  March, 
8,  the  incoming  board  of  directors  were  authorized  to 
Bummate  arrangements  for  the  removal  of  the  head 
»  from  Ottawa  to  Toronto  as  soon  as  the  necessary 
[iminaries  for  that  purpose  should  have  been  made, 
t  was  argued  that  this  was  not  sufficient ;  and  that  the 
reholders  could  not  depute  the  directors  to  consummate 
arrangements,  but  should  themselves  have  passed  a 
ilntion  declaring  the  change  to  be  effected, 
should  have  thought  the  resolution  referred  to  was  a 
icient  indication  of  the  will  of  the  shareholders,  but 
3n  in  connection  with  the  facts  which  appear  in  the 
.ute  book,  that  subsequent  annual  meetings  of  share- 
lers  were  held  at  Toronto,  at  the  first  of  which  (held 
ihe  22nd  January,  1879),  the  company's  by-law  No.  1, 
irring  to  the  place  of  holding  the  annual  meeting,  was 
)nded  by  substituting  Toronto  for  Ottawa,  I  am 
afied  that  the  head  office  was  effectually  changed.  I 
w  this  amended  by-law  to  be  put  in,  if  necessary, 
find  as  a  fact  that  notice  of  the  January  call  was  duly 
m  to  the  defendant. 

(ext,  as  to  the  call  made  in  the  month  of  August,  1881. 
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This  was  made  by  a  resolution  of  the  board  of  directors,  ^^^^ 
passed  at  a  meetiDg  held  on  the  3rd  August^  1881.  It 
was  resolved  that  a  call  of  ten  per  cent,  be  now  made,  pay-  ^ 
able  at  the  head  office,  in  the  city  of  Toronto,  on  the  6th  of 
September  next,  "  said  call  with  the  two  previously  made, 
making  thirty  per  cent  now  called  in." 

Notice  of  this  call  was  given  to  the  defendants  by 
depositing  in  the  post-office  at  Toronto  a  letter  containing  ^ 
it  addressed  to  the  defendants,  at  Ottawa,  on  the  5th  . 
August.  1881. 

It  was  shewn  that  these  letters  would  not  arrive  in 
Ottawa  until  after  the  closing  of  the  post-office,  on  the  ^ 
evening  of  the  6th  August.    If  the  defendants  had  applied 
for  their  letters  that  evening  they  could  have  had  them, 
notwithstanding  the  closing  of  the  office,  but  the  letter 
addressed  to  O'Gara  was  not,  in  fact,  delivered  to  him 
until  the  8th  August,  the  intervening  day  being  Tuesday.  ^^^^ 
It  did  not  appear  when  the  letter  sent  to  Shoolbred  was  ^^^^^^J^- 
received  by  him. 

Following  the  decision  in  the  case  of  these  plaintiffi,^  ^^^^ 
Union  Fire  Ins,  Co.  v.  Fitzaimmona,  32  C.  P.  602,  I  s^wJlTr^^^ 
hold  that  thirty  days  notice  of  the  call  was  soffidentlj^ -'^^Uy 
given. 

It  is,  however,  contended  that  the  August  call  itself  i^r  "S^xif  is 
invalid,  there  being  nothing  to  shew  that  the  former  iU^aA^^  egal 
call  of  the  14th  January  had  been  abandoned,  or  that  thixf;^  ^ 
August  call  was  in  lieu  of  it. 

In  Lindley  on  Fartnei'ship,  3rd  ed.,  vol  L,  p.  662,  it  is  sai»£Aa  said 
that  if  a  call  is  made  too  soon,  and  is  then  abandoned  in  0rdoX>-3r#ztier 
to  be  replaced  by  another  duly  made,  the  irregular  call  Bhoairu-oott/^f 
be  declared  void  before  the  second  is  made.    The  aathoritJ'.cTr^ni^^ 
cited  Uiere  is  Welland  R  W.  Co.  v.  Berrie,  6  H.  &  N.  41Jr  Jfr-^ift 
That  case  only  decides,  as  a  question  of  pleading,  that  tlf  the 
company  should  shew  that  they  had  never  had  the  benet^^^efit 
of  the  calls,  for  that  rum  constat,  though  they  were  invalf  W  aYid, 
the  company  might  have  received  the  greater  part  of  "Mie 
money  called  for. 

Martin,  B.,  says:  "If  the  plaintiflfe"  the  company  "1 
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simply  traversed  the  allegation  in  the  plea  that  the  call 
made  in  excess,  the  real  question  might  have  been 
^ed,  and  decided  upon  that  issue." 

Here  I  think  it  is  amply  proved  and  I  so  find  as  a  fact, 
that  the  illegal  call  made  on  the  14th  January  was  aban- 
doned, and  nothing  was  paid  on  it.  The  August  call  is 
treated  as  the  third  call.  It  would  be  the  fourth  if  there 
had  been  two  calls  in  January. 

I  find,  therefore,  that  each  of  the  defendants  is  indebted 
to  the  plaintiffs  in  respect  of  two  calls  of  ten  per  cent, 
each  on  fifty  shares  of  $100  each  held  by  him. 

In  addition  to  these  shares  for  which  the  defendants 
undoubtedly  subscribed,  it  is  contended  that  the  defendant 
Shoolbred  is  the  holder  of  seventy-five,  and  the  defendant 
(yOara  of  sixty  other  shares. 

These  shares  were  never  subscribed  for  by  the  defen- 
dants, nor  is  there  any  resolution  or  minute  of  the  board 
shewing  that  they  were  formally  allotted  to  them. 

In  the  stock  ledger  of  the  company,  under  date  10th 
October,  1877,  sixty  shares  are  debited  to  each  of  them  in 
their  respective  stock  accounts  in  that  ledger.  Similar 
entries  are  made  against  the  other  three  directors,  Messrs 
r.  W.  Currier,  J.  M.  Currier,  and  P.  H.  Chabot. 

Under  date  of  the  26th  September,  1877,  but  subsequent 
to  the  entry  of  the  10th  October,  the  defendant  Shool- 
l>red's  stock  account  is  debited  with  fifteen  shares,  and  the 
«5COunts  of  T.  W.  Currier,  J.  M.  Currier,  and  P.  H.  Chabot. 
«ure  also  debited  with  similar  number. 

Mr.  Simons,  who  was  the  general  manager  of  the  com- 
pany at  the  time,  says  he  must  have  had  the  individual 
authority  of  the  defendants  and  the  other  directors  to 
make  these  entries  or  he  would  not  have  made  them.  The 
defendants  and  Mr.  T.  W.  Currier  deny  that  they  ever 
in  any  way  authorized  such  an  allotment  or  took  the 
shares  with  which  they  have  been  thus  charged. 

The  facts  have  been  but  obscurely  elicited,  and  having 
no  reason  to  think  that  the  witnesses  did  not  mean  to 
speak  the  truth  according  to  their  recollection,  I  have  not 
felt  it  easy  to  arrive  at  a  satisfactory  conclusion. 
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The  plaintiffs  were  incorporated  by  39  Via  ch.  93  < 
(1876)  with  a  capital  of  $1,000,000,  divided  into  10,0( 
shares  of  $100  each.  They  had  power  to  oi^ganize  az 
elect  a  board  of  directors  so  soon  as  $50,000  of  the  capt 
stock  should  be  subscribed  and  10  per  cent,  paid  in,  but  i 
policy  could  be  issued  until  $100,000  of  stock  had  bee 
subscribed  and  ten  per  cent,  thereof  paid  in. 

By  an  Act  of  the  same  session,  insurance  compani< 
were  forbidden  to  transact  business  without  first  obtainiii 
a  license  from  the  treasurer  of  Ontario,  for  which  liceni 
it  was  necessary  for  such  a  company  as  the  plaiutiffs  i 
deposit  with  that  officer  $10,000. 

Oreat  difficulty  was  experienced  by  the  plaintiff  i 
complying  with  these  provisions,  and  so  late  as  tl 
month  of  September,  1877,  although  1,263  shares  had  bee 
subscribed,  no  more  than  $6,538  had  been  actually  pai 
thereon.  Efforts  were  being  made  without  much  succei 
to  have  more  stock  taken  up  in  Toronto  and  London,  whei 
local  boards  were  intended  to  be  established.  Meantim 
it  appears  to  have  been  determined  to  make  up  the  neoes 
sary  sum  by  discounting  the  notes  of  the  directors  a 
Ottawa,  Toronto,  and  London.  One  made  by  T.  W.  Carriei 
J.  M.  Currier,  J.  H.  Ohabot,  and  W.  Shoolbred  was  dis 
counted  through  McCord,  the  local  agent  in  Toronto,  fo 
$1,000 ;  another  by  the  same  makers  through  one  Lean,  th 
local  agent  in  London,  for  $2,000 ;  and  a  third  made  h 
the  five  directors  for  $3,000,  discounted  at  La  Banqu 
Nationale  in  Ottawa.  The  first  and  third  of  these  note 
only  are  in  question. 

On  the  26th  September,  1877,  there  is  an  entry  in  th 
cash  book,  p.  7,  as  follows : 

"  Dr.  From  A.  T.  McCord,  special  on  note  of  Currien 
Chabot,  and  Shoolbred,  $1,000,"  the  amount  being  exiendet 
in  a  column  headed  "  stock." 

On  the  10th  October,  the  following  entries  appear  ii 
the  same  book. 

"From  T.  W.  Lean,  'special'  for  note  of  Canien 
Chabot,  and  Shoolbred,  $2,000." 
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Amount  of  note  given  by 
J.  W.  Currier,  10%.  60. 
M.  O'Gara.        "  " 
P.  BL  Chabot,  " 
W.  Shoolbred,    "  " 
—  T.  W.  Currier,    «     "  $3,000." 
"LM'he  figures  "  10%,  60,**  are  inserted  in  red  ink,  close  to 

names  in  the  same  column. 
^Z)n  the  following  day,  the  sum  of  $10,000  was  paid  to 
^»  provincial  treasurer,  and  the  license  procured. 
JL  have  said  that  the  stock  ledger  shews  that  defendant 
0*^Z3ara  is  debited  with  sixty  shares,  under  date  10th 
O^is^ber,  and  the  defendant  Shoolbred  with  sixty  shares 
that  date,  and  also,  following  it,  with  fifteen  shares,  as 
S6th  September ;  the  entries  in  the  cash  book  relating 
tiie  latter  may  be  noted  here. 

-A.t  the  foot  of  page  7,  and  referring  to  the  81,000 
'"'^^^eWed  from  McCord,  on  account  of  Curriers,  Chabot 
^^<i  Shoolbred,  is  this  memo,  in  red  ink.     *     "  Towards 
P^yrxient  of  this  note  $400  was  contributed  by  A.  T. 
^'icC2<)nl,  jr.,  (see  entry  folio  20,  marked  x)  and  the  balance 
^  ^cjual  proportions  by  J.  M.  Currier,  T.  W.  Currier,  and 
BL  Chabot,  J.  W.  Shoolbred  representing  ten  per  cent. 
»5xty  shares,  being  fifteen  shares  each."     The  entry 
^efexred  to  in  folio  20  is  this :  "  Dr.  A.  T.  McCord,  jr., 
money  advanced  by  him  to  assist  in  retiring  note  of 
^'tt^^ners,  Chabot,  and  Shoolbred,  which  was  placed  to  credit 
*  special'  stock  account,  26th  September,  it  ha\dng  been 
^'^^  &itention  of  Mr.  McCord  to  have  placed  the  amount  in 
in  Toronto,  $400  ;  Cr.  special  stock  account  of  A.  T. 
"'^^^C^rd,  jr.,  per  contra,  $400." 

"^Tfce  date  of  this  entry  is  probably  late  in  March,  1878, 
^  i't  is  the  last  but  three  in  that  month.    I  doubt  if  it  is 
1^^"  guide  to  the  actual  date  of  the  receipt  of  the  money. 
L  B.  17,  January  1878,  Simons  to  McCord. 
the  13th  October,  1877  a  meeting  of  directors  was 
at  which  the  shares  subscribed  for  were  formally 
•dotted,  and  on  pages  469  and  following  pages  a  list  of 
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the  shareholders  is  set  forth,  with  the  number  of  shareB  \ 
allotted  to  each,  amountiDg  in  all  to  1,263.    It  indudes 
the  shares  upon  which  I  have  held  these  defendants  to 
be  liable,  but  not  those  now  in  question. 

Mr.  O'Gara  s  evidence  is  that  about  the  10th  of  October, 
or  at  all  events  a  few  days  before  the  meeting  of  the  13th, 
at  which  this  allotment  was  made,  and  when  the  mode  of 
raising  the  necessary  funds  was  still  under  consideration 
or  being  completed,  he  had  insisted  that  whatever  was 
done,  the  amount  to  be  paid  should  repi'esent  stock,  and  ^ 
that  he  would  not  be  a  party  to  obtaining  the  license  in  ^ 
any  other  way  ;  that  is  to  say,  that  the  $10,000  must 
represent  ten  per  cent,  paid  up  on  100,000  shares  of  stock. 
He  said  he  refused  to  take  any  more  stock  himself,  but  ^^'^ 
was  willing  to  be  a  party  to  the  note  by  way  of  acoommo-  ^^^^''^ 
dation  to  the  others :  that  it  was  then  arranged  that  the  ^ -^^^ 
$3,000  should  be  treated  as  a  payment  of  ten  per  cent  oi^^^^  ^ 
300  shares  placed  in  the  name  of  J.  M.  Currier  in  tra«*<k&,^gt 
and  the  $1,000  as  a  similar  payment  on  100  shares  held  bj^^^j* 
A.  T.  McCord  in  trust,  the  trust  in  each  case  being  for  th».cf  ^  ihe 
sale  of  that  number  of  shares  and  the  application  of  th*.cC^  the 
first  payment  of  ten  per  cent,  thereon  in  relief  of  th^.cfct'  the 
liability  of  the  directors  on  the  notes. 

At  the  foot  of  the  share  list  I  have  referred  to,  was  thenoxJ^hei 
made,  according  to  Mr.  0*C}ara's  evidence,  the  followiii|nf  ^^wvriD 
entry :  "  J.  M.  Currier,  in  trust  for  Mr.  Chahct,  Mr.  8hoo6^>^>A^hoo 
bred,  and  T.  W.  Currier,  300  shares,  $3,000 ;  A,  T.  McCorcrxroCXon 
jr.,  in  trust,  100  shares,  $1,000."  The  words  "for  GhabaocJa^aboi 
Shoolbred,  and  T.  W.  Currier"  were  inserted  by  It^UL  Mr. 
O'Gara  at  the  time  by  way  of  precaution  and  to  emphAwig  w^»^^aA^ 
the  fact  that  he  had  nothing  to  do  with  the  shares.  TWfX7  The 
rest  of  the  entry  is  in  Mr.  Simons's  handwriting. 

I  obser^'^e  that  in  the  list  referred  to  the  $3,000  air«flK  and 
$1,000  are  added  to  the  $6,538  paid  up  on  the  1,263  aharvx-Af^ 
thus  shewing  $10,538  paid  up  on  shares,  a  cirgnmafalT^.  ^_^M_aefl 
which  seems  to  support  the  defendant  O'Qara's  statemer  i"  —  "tr 
that  the  whole  entry  was  made  at  a  time  when  it  w*^^^^^ 
being  ascertained  whether  a  sufficient  sum  had  been  pa^^^^^^^ 
in  on  account  of  stock  to  meet  the  deposit. 
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The  defendant  Shoolbred  and  Mr.  T.  W.  Currier  had 
:ko  recollection  whatever  of  the  arrangement  spoken  of 
Mr.  O'Gara,  and  while  denying  positively  that  any 
authority  was  ever  given  to  Mr.  Simons  to  place  the  shares 
3n  their  names,  their  evidence  does,  I  think,  come  to  this, 
lhat  they  were  to  be  repaid  out  of  sales  of  stock  to  be 
afterwards  made,  or  of  the  first  stock  to  be  taken  up,  and 
that  a  certain  quantity  of  stock  was  to  be  set  apart  to 
secure  them  against  their  liability  on  the  S3,000  note. 

Matters  remained  in  this  position,  according  to  Mr. 
(yOara's  evidence,  until  the  end  of  March,  1878,  when  the 
head  office  was  about  to  be  removed  to  Toronto,  and  it 
was  then  that  a  discussion  arose,  and  at  his  instance,  as  to 
the  stock  being  distributed.    He  thought  that  scrip  should 
iflsae  for  it  before  the  office  was  removed,  and  it  was  made 
out  accordingly.     EQs  fellow  directors  asked  him  if  he 
would  take  his  share  of  it,  which  he  refused  to  do,  remind- 
ing them  that  the  distinct  understanding  between  them 
was,  that  he  should  have  nothing  to  do  with  the  stock. 
He  suggested,  however,  that  they  might  issue  scrip  for 
sixty  shares  to  a  person  he  would  name — ^a  person  of  no 
means,  a  clerk  in  his  office,  and  thus  relieve  themselves  of 
a  share  of  the  responsibility.  While  refusing  to  take  any 
Scrip  themselves,  they  adopted  this  suggestion,  and  scrip 
tor  sixty  shares  (one-fifth  of  the  300)  was  issued  to  this 
^nan,  one  John  O'Mara.    The  other  scrip  certificates  for 
^venty-five  shares  each  (60+15)  were  made  out  by  the 
^n&nager  for  each  of  the  other  four  directors,  and  remain 
in  the  scrip  book,  but  were  not  signed  or  issued. 

If  I  could  come  to  the  conclusion  that  the  defendants 
deliberately  instructed  their  manager  to  debit  them  sever- 
ally with  these  shares,  treating  the  $3,000  as  their  first 
payment  or  deposit  of  ten  per  cent,  thereon,  I  should  have 
no  difficulty  in  holding  them  to  be  shareholders.   A  person 
may  make  himself  liable  to  be  treated  as  a  shareholder  in 
many  other  ways  than  by  subscribing  for  shares  and 
obtaining  a  formal  allotment,  and  one  who  caused  his 
same  to  be  entered  on  the  company's  books  as  a  share- 
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holder  in  respect  of  shares  taken  for  the  purpose  of  mRlriiig 
up  the  statutor}^  amount,  would,  on  principle,  clearly  be 
estopped  from  afterwards  saying  that  he  was  not  the 
holder  of  such  shares. 

On  the  other  hand, "  persons  cannot  be  made  shareholders 
without  their  consent ;  and  if  a  company  or  some  other 
person  has  placed  shares  in  a  person's  name»  and  complied 
with  all  the  formalities  requisite  to  make  him  a  member, 
he  will  nevertheless  not  be  a  member,  unless  he  has  by 
agreement  or  otherwise  authorized  the  acts  in  question,  or 
ratified  them,  and  thereby  assented  to  take  the  shares:" 
Lindley  on  Partnership,  voL  i.,  p.  132. 

I  am  disposed,  on  the  best  consideration'!  have  been  able 
to  give  to  the  evidence,  to  adopt  that  account  of  the  trans- 
action given  by  Mr.  O'Gara,  and  to  find  that  the  real 
arrangement  was,  that  the  300  shares  should  be  placed  in 
Mr.  Curriers  name  in  trust  for  himself  and  the  threes 
others.  I  think  this  account  is  borne  out  by  the  wholee^^  _ 
entry  at  the  end  of  the  shai*e  list,  the  genuineness  of  whidKf  .^^si^ 
was  not  impeached,  and  by  the  fact  that  when  the  Ttnr In^  W  y 
was  allotted  on  the  13th  October,  three  days  subsequent'  .Mzj^^it 
to  the  discounting  of  the  note,  only  fifty  shares  were  allotte(Ez» 
to  each  of  the  directors. 

Further,  it  appears  more  probable  that  these  300  shares 
from  the  sale  of  which  the  makers  of  the  note  were  to 
indemnified,  and  in  which  therefore  all  were  equally  intecK  -  r- 
ested,  would,  at  all  events  before  the  note  was  paid,  YmzuMWoe 
placed  in  the  name  of  some  one  individual  as  trustee  fc^r'^r 
the  whole  of  them,  than  that  it  would  be  distributed,  anc^^dd 
an  equal  proportion  allotted  to  each.   I  have  the  diiilin  ^mm  if 
and  positive  denial  of  three  of  the  directors  that  th^^*  "^^7 
ever  authorized  such  an  allotment,  and  a  reasonably  cl< 
and  intelligent  explanation  from  one  of  them  as  to  w] 
was  really  done ;  an  explanation  which  is  corroborated  in 
the  manner  and  to  the  extent  I  have  alluded  ta 

I  think  it  is  probable  Mr.  Simons  made  the  entries  ^ 
they  appear  m  the  book,  because  he  understood  that 
makers  of  the  note  were  to  be  indemnified  out  of  the 
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oT  t^'he  stock  to  be  set  apart  for  them,  and  it  may  have  been 
At  one  time  contemplated  that  they  should  take  the  shares 
izidS.vidually,  as  the  question  of  raising  the  money  by  dis- 
comjLsiting  these  notes  had  been  under  discussion  for  months, 
as     ^e  plaintiffs'  letter  book  shews.    If  Mr.  Simons  had 
bIi  an  impression,  it  is  very  likely  he  would  make  just 
an  entry  as  he  did  make  when  he  discounted  the 
,^)00  note  which,  or  one  for  which  it  was  a  substitute, 
been  in  his  hands,  as  I  see  from  the  plaintiffs*  letter 
t,  probably  as  early  as  the  month  of  July,  and  was 
ijr  made  use  of  when  the  proceeds  of  the  Lean  and 
oOord  notes  had  been  actually  received. 
IBfr.  Simons,  moreover,  does  not  profess  to  speak  from  a 
pe^s'sonal  recollection  of  instructions  given  to  him  by  the 
d«^€ndants,  or  the  other  directors.    He  says  he  must  have 
such  instruction  otherwise  the  entries  would  not  have 
^^>^en  so  made.    He  says  they  were  made  at  the  time.  If 
were,  I  think  they  were  made  rather  under  Mr. 
^i^ons's  impression  as  to  what  ought  to  have  been  done, 
^  had  been  formerly  spoken  of,  than  from  instructions 
•dually  received. 

^  tJierefore  find  as  to  the  sixty  shares  that  the  entries 
^  they  appear  were  unauthorized,  and  as  to  the  defendant 
that  he  is  not  the  holder  of  the  sixty  shares  with 
'^hich  he  is  so  charged. 

I   liave  not  overlooked  the  evidence  of  Squires  and 
It  seems  to  me  quite  consistent  with  O'Gara's 
^*^t:«ition  that  he  was  not  a  shareholder  in  respect  of  the 
^^t;y  shares,  although  he  was  desirous  of  being  indemni- 
in  respect  of  what  he  had  paid  on  the  note,  in  the 
in  which  it  was  understood  the  plaintiffs  should  in- 
^*^*^^iiify  them,  viz.,  out  of  sales  of  shares. 

*^lu8,  if  there  were  no  other  evidence,  would  be  equiva- 
^^"^  to  finding  in  favour  of  the  defendant  Shoolbred  also,  as 
trustee,  Currier,  and  not  he,  would  be  the  shareholder. 
**  "Where  shares  are  held  by  A.  in  trust  for  B.,  and  B.  has 
^^•^^  nothing  to  render  himself  a  shareholder,  *  *  and  has 
^"^w*  acted  or  been  treated  as  a  shareholder,  he  is  not  a 
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shareholder,  and  is  not  liable  io  be  sued  by  the  company  t 
calls,  although  A.  may  be  insolvent Lindley  on  Fartnc 
ship,  vol.  i,  p.  132. 

Before  I  consider  the  other  evidence  which  is  relied  < 
to  fix  the  defendant  Shoolbred  with  this  liability,  I  mw 
refer  more  in  detail  to  that  which  relates  to  the  fiAe 
shares. 

Mr;  Simons  says :  We  sent  up  a  note  to  McCord  to  g 
discounted,  and  it  was  appropriated  in  this  way — ^referru 
to  the  entry  at  the  foot  of  page  7 — so  many  shares  to  t 
credit  of  the  gentlemen  enumerated  here;  each  of  the 
paid  their  proportion ;  they  took  up  the  note  I  belie 
There  must  have  been  instructions  respecting  the  stoc 
otherwise  the  entry  would  not  have  been  made." 
"  Had  you  received  Shoolbred's  authority  for  crediting  it 
that  way?"  A.  "I  certainly  should  never  have  madet 
entry,  if  I  had  not  the  authority  to  make  it."t 

It  is  clear  to  my  mind  that  the  entry  could  not  have  be 
made  on  the  26th  September,  when  the  note  was  discountc 
At  that  time  the  note,  as  appears  from  the  cash  book  ai 
the  pencil  memo,  in  the  minute  book  already  spoken  < 
was  debited  to  stock  account  as  a  special  advance  receive 
from  McCord,  and  as  a  payment  of  ten  per  cent,  on  II 
shares  which  he  took,  or  were  placed  in  his  name, 
trustee,  not  on  sixty  shares  allotted  to  the  four  makers 
the  note.  Whatever  instructions  were  given  must  ha 
been  given  after  they  had  been  compelled  to  take  it  up,  a: 
probably  subsequent  to  the  17th  January,  1878.  The  defe 
dant  did  not  deny  that  such  instructions  were  or  might  ha 
been  given.  Merely  he  did  not  recollect  anything  abc 
the  matter,  and  was  not  prepared  to  contradict  1 
Simons.  No  reason  can  be  suggested  why  Mr.  Sim* 
should  have  made  these  entries  without  instructiona 
have  no  ground  for  thinking  that  they  were  made  in  en 
and,  taken  in  connection  with  the  other  facts  I  am  h\m 
to  advert  to,  I  think  they  are  sufficient  to  fix  the  defenA. 
as  the  holder  of  these  fifteen  shares. 

On  the  9th  January,  1879,  a  special  meeting  of 
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boafd,  at  which  both  defendants  were  present,  was  held  at 
Oti^wa,  for  the  purpose  of  considering  a  letter  from  Mr. 
.^Likins,  the  vice-president.    In  this  letter  the  writer,  refer- 
ring to  a  conversation  recently  held  with  McCord,  in 
Toronto,  desired  to  be  informed  whether  the  advance  of 
S3,O00  made  by  the  directors,  was  on  stock  they  intended 
to  smbscribe  for,  or  on  stock  they  intended  to  be  subscribed 
for  l)y  others.   To  this  letter  the  manager  was  instructed 
to  x^ply,  and  in  his  reply  to  refer  to  the  fact  that  when 
tile  company  was  organized,  it  was  understood  that  of  the 
•X  0,000  required  by  statute  to  be  subscribed  before  the 
^napany  could  go  into  operation,  Ottawa  was  to  furnish 
♦*,O00,  and  London  and  Toronto  $3,000  each  :  that  from 
J^ndon,  $1,860  had  been  received,  from  Toronto,  $1,600, 
''^Hile   Ottawa  had  not  only  furnished  $4,481,  but  in 
^^«r  to  get  the  company  started,  certain  of  the  directors 
^  Ottawa  had  paid  the  deposit  on  800  additional  shares 
in  their  ovm  naraea. 
-A.  draft  of  the  reply  was  read  and  approved  of,  the 
^portant  part  of  which,  assuming  the  letter  sent  on  the 
lOth  January  to  be  a  copy,  is  as  follows :    "  When  the 
^xupany  was  being  organized,  it  was  understood,  &c.,  &c., 
from  Ottawa,  $7,481.    This  last  sum  includes  $3,000, 
^hioh  in  order  to  get  the  company  started*  the  directors 
l^^o  paid,  being  a  deposit  of  ten  per  cent,  on  300  shares 
^  sedition  to  those  previously  held  by  them  on  which 
had  paid  $1,900.    This  stock  is  held  in  their  ovm 
hvi  they  reserve  to  themselves  the  right  to  sell  it 
^'^'^-^wiw  the  opportv/nity  to  do  so  may  occur,  Toronto 
London  are  therefore  behind,  4;c." 
minutes  of  this  meeting  were  confirmed  on  the  l7th 
1878,  and  are  signed  by  the  defendant  Shoolbred, 
^  ohairman. 

a  subsequent  meeting  held  on  the  20th  March,  at 
^Hach  both  defendants  were  also  present,  it  appears  from 
minutes  that  on  a  discussion  arising  as  to  the  removal 
^*  Wxe  head  office  to  Toronto,  the  following  telegram  was 
^^^^'^^^ited  to  be  sent  to  a  Mr.  Williams,  in  reply  to  his  of 
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the  18th  March :  "  Will  the  London  board  take  5,000,  if 
Toronto  take  a  like  amount.  Oi&ce  to  be  removed  to 
Toronto,  and  board  here  relieved  of  $36,000." 

The  minutes  of  the  25th  March  shew  that  an  answer 
was  received  from  Williams,  that  London  would  take 
4,000,  and  that  a  letter  from  McCord  was  read,  in  which 
he  said  that  Toronto  would  take  810,000  of  the  $36,000. 
In  the  minutes  of  the  27th  March,  there  is  a  further  refer- 
ence to  the  936,000,  for  which  the  Ottawa  directors  had 
become  responsible. 

From  these  proceedings  I  infer :  1.  That  the  300  shares 
which  are  spoken  of  in  the  minutes  of  the  9th  January, 
were  not  shares  which  all  the  Ottawa  directors  had  taken. 
The  expression  is,  that  "  certain  of  the  directors  in  Ottawa 
had  paid  the  deposit  on  300  additional  shares  held  in  their 
own  names,"  which  is  consistent  with,  and,  to  some  extent, 
corroborative  of  the  defendant  O'Gara's  statement  that  he  t 
had  refused  to  take  any  of  them.  2.  That  the  other^-^ 
directors  were  under  the  impression  that  the  shares  we 
held  by  them  jointly,  or  had  been  distributed  between 
them  proportionately,  at  all  events  that  they  were  in  thei 
the  directors'  own  names.  3.  That  between  the  9th  and 
the  20th  March,  their  liability  had  been  increased  to  th^j 
extent  of  600  shares,  evidently  representing  the  $60000^0, 
which  four  of  them  had  paid  upon  the  McCord  note  o<=^  of 
$1,000,  a  fact  which  I  regard  as  corroborative  of  Mg-I^i^J^r. 
Simons's  evidence,  and  of  the  truth  of  the  entries  or<:^  -^n 
pp.  7  and  20,  of  the  the  cash  book.  4.  A  distinct  BJaaetrmrsi^^T^' 
tion  by  the  directors  interested  of  their  ownership  of  1 
shares. 

Mr.  Aaron  Squires,  who  had  been  inspector  of  the  cor 
pany,  swore  that  in  the  fall  of  the  year  1880,  he  called  on  th«=C^ 
defendant  Shoolbred  for  the  purpose  of  buying  this  stoctf^s 
having  personally  had  some  conversation  with  him  on  atcf^ 
subject  of  relieving  him  of  it.  The  witness  offered  him  i 
per  cent,  upon  what  he  had  paid  on  it,  but  the  defendar^-*^!'* 
refused  to  sell  it,  unless  he  got  all  that  he  paid,  as  he  dr* 
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^'w^^yg  admitted  that  he  had  fifty  shares  which  he  intended 
to  taie,  but  did  not  intend  to  hold  the  balance,  which  the 
^^tt^'j)any  intended  to  relieve  him  of. 

C!>ii  cross-examination  he  said,  that  the  defendant  told 
h>nrfc>  that  in  order  to  start  the  company  and  get  the 
Glo^%j»-€mment  license  and  the  amount  required  to  be  snb- 
^i^r-i'fced,  the  directors  in  Ottawa  had  to  subscribe  them- 
s^l-^-es  for  the  300  shares,  and  make  the  note  for  $3,000. 
Ttfc.^  defendant  on  being  recalled  said,  that  this  conversa- 
*iic^:K=i,  as  he  understood  it,  referred  to  forty  shares  of  the 
OTi^ginal  subscription  of  which  he  wanted  to  be  relieved  on 
"tfa.^^  removal  of  the  head  office  to  Toronto.  In  view  of  the 
oiii^^r  facts  I  have  some  difficulty  in  accepting  this  expla- 

Hastly,  it  was  proved  that  in  January,  1881,  a  dividend 
six  per  cent,  was  declared  on  the  paid-up  stock,  and  that 
defendant   Shoolbred  received  and  was  paid  the 
^"^^cont  of  a  cheque  expressed  to  be  in  full  of  dividend  No. 

The  number  of  shares  is  not  stated,  but  the  amount  is 
^Sl^valent  to  a  dividend  on  seventy-five  shares.  The  de- 
^^^^dant  said,  that  he  took  it  as  including  the  amount  of 
^^ttutiission  which  McCord  'owed  him  on  some  shares  he 
"^^^  purchased  for  him.  This  McCord  denied,  swearing 
*^^t  the  cheque  was  for  the  dividend,  and  for  that  only.  I 
^^^^t  take  the  cheque  for  what  it  professes  to  be. 

On  this  evidence  it  appears  to  me  that  T  am  compelled 
find  the  defendant  Shoolbred  liable  as  bolder  of  the 
^^"^^xity-five  shares  in  question.    The  scrip  for  the  300 
^^^^s  was  never  actually  issued  to  Currier  in  trust,  and 
l^ave  the  facts  (1)  that  a  deposit  of  ten  per  cent,  was 
J^^^  upon  them  by  the  defendant  and  his  fellow-directors ; 
V        the  assertion  of  a  joint  ownership  of  the  whole  held 
tite  names  of  certain  of  the  directors  or  of  some  pro- 
?^^t.ion  of  the  whole  in  the  name  of  each  director ;  (3) 
actual  allotment  of  seventy-five  shares  to  defendant  in 
stock  ledger,  and  (4)  payment  to  the  defendant  of  a 
IrV^^^^^^l  thereon.   Bloxam'a  Case,  33  Beav.  529  ;  Pellatfa 
L.  R  2  C!h.  627. 
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These  facts  appear  to  embrace  all  that  is  necessary  to 
charge  the  defendant  as  the  holder  of  the  shares,  even 
though  they  may  at  first  have  been  allotted  or  intended  to 
be  allotted  to  some  one  as  trustee  for  him. 

As  to  the  set-off  claimed  by  each  defendant  for  moneys 
paid  upon  the  notes,  it  is  quite  clear  that  they  were  to  be 
repaid  only  out  of  the  proceeds  of  the  sales  of  the  300 
shares,  and  the  note  was  not  a  mere  accommodation  note. 

There  will,  therefore,  be  judgment  for  the  plaintiffi 
against  the  defendant  Shoolbred,  for  the  amount  of  two 
calls  of  ten  per  cent,  on  125  shares,  less  $500  paid  on 
accoimt  thereof,  in  all,  $2,000,  and  interest  thereon  from  ^ 
2nd  April,  1882,  the  date  of  the  commencement  of  tbe^ 
action,  and  against  the  [defendant  O'Gara  for  $1,000,  an(]^^ 
interest  from  the  same  date,  with  costs  in  each  case. 

Judgment  accordi/ngly. 


REGINA  V.  HOWARD. 


377 


[QUEEN'S  BENCH  DIVISION.] 


Reqina  v.  Howard. 

-'^^idpal  by-law — Fire  limits — Repairing  wooden  buildings — Ultra  vires. 


^^^ty  corporation  passed  a  by-law  under  R.  S.  O.  ch.  174,  aec.  467,  aub- 
6,  which  defined  fire  limits,  within  which  buildings  were  to  be  of 
^  ^combustible  material ;  the  roofs  to  be  of  certain  metals,  or  slate,  or 
^^luDglea  laid  in  mortar  not  less  than  half  an  inch  thick,  and  no  roof 
^^f  any  building  already  erected  within  the  fire  limits  to  be  relaid 
^3r  recovered  except  with  one  of  the  enumerated  materials.  The 
^^efendant  was  convicted  of  a  breach  of  this  by-law,  for  having  laid 
'Kiew  shingles  on  his  wooden  house  within  the  fire  limits,  without  laying 
'^hem  in  mortar.  The  house  had  been  standing  for  many  years  before 
"^he  by-law  was  passed. 

^^•^^  that  the  by-law  was  ultra  vires,  in  so  far  as  it  referred  to  existing 
K^oildings  or  ordinary  repairs  or  changes  thereof,  not  being  additions 
hereto. 

The  defendant  was  convicted  on  7th  August,  1883,  by 
^'^^  Police  Magistrate  at  Hamilton,  for  that  he  did  unlaw- 
^^Hy  erect  a  building  situate,  &c.,  without  putting  half  an 
^^c*lx  of  mortar  under  the  shingles  on  the  roof  of  said  build- 
^^^S"*  the  said  roof  not  being  finished  externally  with  tin, 
^^^xx,  zinc,  copper,  slate,  tile,  felt,  or  gravel,  or  any  other 
"^^^^i^rial  of  an  incombustible  chaiacter,  (said  building  being 
^^t^tiin  the  fire  limits  of  said  City  of  Hamilton,)  contrary 
certain  by-law  of  the  council,  passed  31st  October, 
^^^n,  Ac,  and  also  contrary  to  a  certain  other  by-law 
I^»^*^^d  12th  May,  1873,  entitled,  "  By-law  No.  1,  imposing 
and  penalties  for  any  breach  of  city  by-laws,"  &c. 

^^I^ii  January  15,1884,  Clement  moved  to  quash  the  by-law. 
^  Xess  the  by-law  can  be  supported  under  section  467, 
*^^^*^ctioii  6,  of  the  Municipal  Act,  the  conviction  must  be 
Jl^^-^-«hed.    That  subsection,  upon  a  proper  construction  of 
is  limited,  so  far  as  roofing  is  concerned,  to  the  roofing 
^fciiiuildings  erected  afrer  the  passing  of  the  by-law,  and  to 
such  roofing  as  is  done  in  connection  with  the  erectim 
^  building,  and  does  not  cover  a  case  like  this  of  repaii-s 
^*^e  to  or  alterations  in  roofing  upon  an  old  building. 
47 — ^VOL.  IV  0.R 
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Mackelcfxn,  Q.  C,  contra.    The  by-law  can  be  supported 
as  coining  under  R.  S.  O.  ch.  174,  sec.  467,  subsea  6. 
The  power  to  regulate  the  erection  of  buildings  and  to 
prohibit  the  placing  of  buildings  other  than  with  roofing  ^ 
of  incombustible  material  within  the  fire  limits  is  conferred  ^ 
by  this  section.    The  putting  on  of  a  roof  is  p.-irt  of  the 
constiiiction  of  a  building,  and  whether  put  on  a  new 
building  or  an  old  one  within  the  tire  limits,  it  must  be 
made  of  such  material  as  is  required  by  the  by-law.  li 
the  by-law  could  be  enforced  in  cases  only  of  the  erectioi 
of  an  entire  building,  there  would  be  nothing  to  prevent-, 
an  owner,  after  the  completion  of  his  building,  froi 
removing  the  roof  when  it  suited  his  convenience  to 
so,  and  substituting  one  which  was  not  fire  proof.    Th.  — 
ol)ject  of  the  statute  and  of  the  by-law  was  to  provi<^  ® 
ajrainst  the  spreading  of  fires,  and  this  object  would  1 
defeated  if  new  roofs  which  were  not  fire  proof  coul 
from  time  to  time,  be  put  upon  buildings  within  the 
limits,  being  substituted  perhaps  for  others  which 
l)een  made  in  accordance  with  the  requirements  of 
by-law.    There  is  another  section  of  the  statute,  R 
ch.  174,  sec.  466,  subsec.  36,  under  which  the  by-lay  T^;^^^^bt 
be  supported,  the  intention  of  the  clause  now  objected^  to 
being  to  cause  all  buildings  within  the  fire  limits  to  be 
put  in  a  safe  condition  to  guard  against  fire.    The  po^^^  «r8 
of  regulation  conferred  upon  municipal  councils  wiM-  be 
liberally  construed,  so  as  fully  to  eflfect  the  objects'  in 
^'iew.    The  ])reventioh  of  damage  by  fire  is  an  otajj  «ct 
within  the  scope  of  municipal  authority  under  the  gen^-^ral 
power  of  the  corporation  to  provide  for  the  safety  of" 
inhabitants  of  the  city :  Dillon  on  Corporations,  3r(9^ 
sees.  141,  148,  405  and  notes. 

Clemchf,  in  reply.    Section  466,  subsection  36  does 
support  th(j  by-law,  as  that  subsection  is  pointed  afc 
dangerous  practice  of  allowing  combustible  materi^*-^  ^ 
accumulate  in  back  yards  and  around  outbuildings 
sheds. 
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Jajiuary,  22,  1884.   Hagarty,  C.  J.— No  technical  ob- 
J^^t;ions  were  raised,  and  the  facts,  not  very  clearly 
*PX>©axing  in  the  evidence,  were  fully  admitted,  wad 
^     ^Qcibion  on  the  main  question  asked  for.    It  was 
^^^ceded  that  defendant's  house  was  a  wooden  building 
**^^ly  thirty  years  old  :  that  it  was  shingled  in  the  ordin- 
way,  and  that  last  summer  new  shingles  were  put  on 
roof  instead  of  the  old  shingles,  the  old  roof  timbers 
^^ing  used  ;  and  that  neither  the  old  nor  the  new  shingles 
^^«re  laid  in  mortar. 

>l  ^   The  by-law  of  31st  October,  1881,  defines  certain  fire 
^^^mits,  and  provides  (No.  8)  that  "Every  building  or 
of  a  building  made,  constructed,  or  placed  within 
fire  limits  shall  be  built  of  iron,  stone,  or  brick,"  with 
^:^any  directions  as  to  thickness  of  walls,  &c. 

No.  9.  "  All  roofed  buildings  within  said  fire  limits  shall 
"^De  finished  externally  with  tin,  tile,  or  felt  and  gravel,  or  in 
shingles  laid  in  hair  mortar  not  less  than  half  of  an  inch  in 
lUiickness,  or  with  some  other  material  of  an  incombustible 
:Kature,  and  no  roof  of  any  building  already  erected  in 
'^^he  said  fire  limijts  shall  be  relaid,  or  recovered  except  with 
-'mnaieriaU  before  enumerated." 

The  substantial  objection  is,  that  this  latter  part  of  the 
Tby-law  is  wholly  ultra  vires,  and  that  the  earlier  part  of 
^he  section  is  also  open  to  a  like  objection. 

The  by-law  was  passed  under  R.  S.  0.  ch.  174,  which  in 
«c  467,  sub-sec.  6  allowed  the  passing  of  a  by-law, 

"  For  regulating  the  erection  of  buildings,  and  preventing 
-the  erection  of  wooden  buildings,  or  additions  thereto,  and 
wooden  fences  in  specified  parts  of  the  city  or  town ;  and 
^Iso  for  prohibiting  the  erection  or  placing  of  buildings 
other  than  with  main  walls  of  brick,  iron,  or  stone,  and 
roofing  of  incombustible  material,  within  defined  areas  of 
the  city  or  town  ;  and  for  authorizing  the  pulling  down  or 
removal,  at  the  expense  of  the  owner  thereof,  of  any  build- 
ing or  erection  which  may  be  constructed  or  placed  in  con- 
travention of  any  by-law." 

This  clause  is  repeated  in  the  Act  of  1888,  ch.  18,  sec. 
504,  sub-sec.  6. 
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When  the  Legislature  gave  power  to  regulate  the  erectioo 
of  buildings,  and  to  prevent  the  erection  of  wooden  build- 
ings  they  cannot  be  supposed  to  have  intended  to  interfere 
with  existing  wooden  buildings,  of  which,  as  they  were  weF"^ 
aware,  the  larger  portions  of  all  Ontario  towns  were  coi 
posed.    They  desired  apparently  to  provide  for  the  gradu^  _  ^ 
substitution  of  more  enduring  and  less  combustible  edifice , 
as  wealth  and  business  increased,  and  so  soon  as  the  woode 
structures  had  perished  by  age,  fire,  or  the  desire  of  the 
owners  for  newer  or  better  buildings. 

They,  therefore,  allowed  prohibition  of  the  erection 
buildings,  or  the  placing  of  buildings  other  than  with  *•  wa 
of  brick,  iron,  or  stone,  and  roofing  of  incombusti^ 
material." 

This  seems  clearly  meant  for  future  erecting,  qr  buildi 
not  to  affect  existing  structures,  or  ordinary  repairs,  or 
changes  not  involving  the  erection  of  a  building. 

The  subject  seems  to  have  been  clearly  before  the  m.i 
of  the  Legislature,  as  we  find  the  words,  "  or  additi  < 
thereto,"  in  the  clause ;  thus  preventing  a  wooden  buil<Li 
to  be  erected,  or  a  wooden  addition  to'  a  wooden  buildi 
already  erected.    They  thus  seem  clearly  to  admit 
existence  of  a  previously  erected  building ;  but  the 
must  not  be  extended  by  additions  thereto  of  the 
dangerous  nature. 

The  provision  as  to  roofing  seems  in  nfy  judgment  whol— 
to  apply  to  a  building  to  be  erected  or  placed  after  tlC^ 
prohibition.    The  introduction  of  the  words,  "  or  placecrrrd, 
points  at  the  drawing  or  bringing  of  a  wooden  buildii^^^ 
already  erected  to  a  new  locality. 

I  do  not  see  how  under  this  clause  the  owner  of  *^ 
existing  wooden  house  can  be  prevented  from  repairin^^S 
with  material  similar  to  those  used  in  its  original  co»  na* 
position,  so  long  as  his  work  does  not  assume  the  charac^&ter 
of  "  erecting"  a  building. 

Mr.  MacKelcan  argued  strongly  that  to  allow  a  new  ^^^oof 
of  the  old  material  to  a  wooden  house  was  to  perpeti-::=3^^ 
the  mischief. 
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^^V"e  are  not  to  argue  as  to  whether  the  Legislature  should 
OX"  sliould  not  have  gone  further  in  giving  these  powers  to 
tit^o  municipality.  We  have  only  to  determine  how  far 
trYfc^y  have  gone. 

AJVTiat  has  been  enacted  is  a  strong  interference  with  the 
n^Iits  of  property,  considered  necessary  for  the  public  good ; 
t>ut;  we  must  not  carry  it  further  than  the  ordinary  mean- 
of  the  words  will  warrant.    If  the  by-law  be  valid  to 
it»  full  extent  it  must  practically  prevent  any  repair,  great 
or  small,  to  the  structure  of  a  wooden  house  except  with 
prescribed  materials. 
-Aji  aperture  of  two  or  three  feet  in  a  wooden  wall,  or  a 
»p«tce  where  the  boards  were  rotten,  could  not  be  repaired 
wltL  wood.  A  wooden  roof,  decayed  or  leaking  in  a  yard  or 
■tiwro  square,  could  only  be  relayed  with  some  incombustible 
zix&^rial,  or  with  shingles  laid  in  mortar. 

I  am  of  opinion  that  the  statute  does  not  prevent  the 
xe^Mdrs  of  wooden  buildings  with  the  like  materials  used  in 
tibe  original  construction — that  it  only  applies  to  the 
«rection,or  creation,  as  it  were,  of  new  buildings  or  additions 
thereto,  or  the  removal  and  placing  of  a  wooden  building 
in  a  new  locality  within  the  fire  limits. 

I  do  not  consider  that  any  of  the  other  powers  given  by 
tke  Act  under  the  head  of  "Preventing  fires"  (sec.  466)  can 
iitfect  this  decision. 

I  need  not  discuss  any  other  objection  urged  to  the  by- 

this  not  being  a  motion  to  quash. 
I  think  the  conviction  must  be  quashed. 

Conviction  quashed. 


"  TT 


^  S  O-  '^^^  \        scope  ^ticotv- 
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TTie  motion  was  made  on  behalf  of  James  Bovell  Mnc- 
kexizie,  who  described  himself  as  a  gentleman,  and  who 
sfi^id  he  was  a  resident  of  the  municipality  of  Brantford. 

An  affidavit  was  filed,  made  by  the  city  clerk,  who  said 
tliat  the  applicant  was  unmarried,  and  a  student-at-law  in 
the  office  of  Valentine  Mackenzie,  barrister,  at  Brantford  ; 
•nd    that  Valentine  Mackenzie  applied  for  a  copy  of  the 
»w,  and  desired  it  to  be  delivered  to  the  applic«int, 
that  the  applicant  had  been,  for  about  a  year  or 
*^PW^«rds,  a  student-at-law  in  the  office  of  Valentine  Mac- 
ken^^e;  that  the  assessment  rolls  did  not  contain  the 
<U4]:i:^^  of  the  applicant ;  and  the  deponent  said  he  was 
"^^Omaed  the  applicant  was  not  in  any  way  interested  in 
thk^    Tjy-law,  and  the  deponent  believed  the  applicant  had 
:means  or  property,  and  he  did  not  believe  the  appli- 
^^ti^nwas  bond  fid^i.hut  was  made  to  put  the  city  to 
^^X^^nse  and  trouble,  and  that  his  name  was  used  on  this 
'^^c^'fcion  by  the  said  Valentine  Mackenzie. 

*^-*JTie  parts  of  the  by-law  objected  to  were  as  follow : 

►ection  11  :  *'  It  shall  not  be  lawful  for  any  person 
liin  the  city,  for  hire,  to  remove  from  any  premises 
^^fc»Iliin  the  city  night  soil  without  being  duly  authorized 
^0  so  by  the  city  council." 
•Section  13:  "The  person  authorized  under  section  11 
within  forty-eight  hours  after  notice  to  him  by  the 
^^^^"^rd  or  inspector,  remove  from  the  premises  of  any  of 
inhabitants  of  the  city  the  night  soil  accumulated 
^^^I'ein,  *  *  provided  no  greater  sum  shall  be  charged  the 
^^^^on  from  whose  premises  such  night  soil  is  removed 
^^^^^^  is  named  in  the  tender  accepted  by  the  council,"  &c. 

''^l^e  preceding  section  was  in  connection  with  section 
®»  "^-liich  was :  "  Whenever  any  privy,  privy  vault,  or 
^^■■^^  shall  become  offensive  or  obstructed,  the  same  shall 
^  ^^eansed  and  made  free,  and,  the  owner,  agent,  occupant, 
^  ^'tiher  person  having  charge  of  the  land  in  which  the 
is  situated,  if  in  a  condition  contrary  to  the  pro- 
^^i^Tis  of  the  by-law,  shall  remove,  cleanse,  alter,  mend, 
**^pair  the  same  within  a  reasonable  time  after  notice 
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in  writing  to  that  effect  given  by  the  board,  or  any  of  its 
officers ;  and  in  case  of  neglect  or  refusal,  the  board  may 
cause  the  same  to  be  removed,  &c.,  and  the  owners  or 
occupiers  of  the  premises,  on  which  such  privies  or  drains 
are,  shall  be  chargeable  with  the  cost  thereof,  and  shall 
als«)  be  liable  to  the  penalty  of  the  by-law." 

Section  15 :   "  No  person  to  open  any  privy  vault,, 
cesspool,  or  to  remove  any  night  soil  or  other  content 
from  the  same,  or  to  draw  or  carry  any  night  soil  or  othe 
contents  of  any  privy,  privy  vault,  or  cesspool,  through  anj 
street,  lane,  or  other  thoroughfare  of  the  city,  except  the 
same  be  properly  deodorised  and  enclosed  in  air-tight* . 
barrels  or  boxes." 

Section  lu  :  No  person  shall  engage  for  hire  in  th« 
business  of  privy  cleaning,  or  be  permitted  to  remove  an^^ 
night  soil  within  the  city,  unless  and  until  he  has  fii 
submitted  his  appliances  for  so  doing  such  work  for  thm^^  he 
approval  of  the  board,  and  has  obtained  a  certificate  of 
compliance  with  the  regulations  of  the  by-law." 

Section  17  :      No  person  cleaning  privies  or  remo\ 
night  soil  under  the  by-law  shall  charge  more  than  thr 
dollars,  where  the  quantity  is  two  cubic  yards  or  less, »  or 
more  tha.i  one  dollar  and  fifty  cents  per  cubic  yard  whez--^^^sre 
the  quantity  is  more  than  two  cubic  yards;  and  <> vam- ^ ■   ■  ^ry 
such  pei*son  shall  use  such  disinfecting  agents  as  imi  ■  _  ^y 
seem  necessary  and  desirable  during  the  removal  of  sU'^Md^Hcb 
night  soil,  and  at  the  cost  of  the  person  so  removing  or 
cleaning  the  soil." 

Section  21 :      Penalty  for  breach  of  by-law,  or  negli 
or  refusal  to  comply  with  any  of  the  provisions  of 
same,  not  less  than  one  dollar,  nor  more  than  fifty  i 
lars,  exclusive  of  costs." 

Section  22 : Whenever  any  matter  or  thing  under  Uliis 
by-law  is  required  to  bo  done  by  any  person,  in  default 
the  same  being  done  by  such  person  within  forty-eL^ 
hours  after  notification,  such  matter  or  thing  may  be  (L.^ 
by  order  of  the  board  at  the  expense  of  the  persois- 
default." 
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^eck,  in  support  of  the  motion.    The  by-law  is  one  rela- 
^ix^  to  the  public  health.    The  Public  Health  Act  is  the 
^K-w    S.  0.  ch.  190,  and  the  penalty  imder  that  Act  for  any 
'^^olation  of  its  provisions  is  not  to  exceed  twenty  dollars : 
Queen  v.  Johnston,  38  U.  C.  R.  549.    Sections  11,  16, 
^^c3  J  7,  particularly,  are  in  restraint  of  trade.  Sections  21 
22  should  have  provided,  according  to  the  Municipal 
-A.ct  of  1883,  sees.  422-424,  for  payment  of  half  the  penalty 
fhe  informer :  SneU  and  Corporation  of  the  Town  of 
30  TJ.  C.  R.  81.    Section  13,  in  connection  with 
^^<^ious  16  and  17,  is  unreasonable  and  oppressive.  This 
~l^w  was  passed  on  the  2nd  of  April,  1883,  under  the 
^^xnicipal  Act,  46  Vic.  ch.  18,  which  was  passed  on  the  1st 
February,  1883.  Section  334  enacts  that  "  a  resident  of 
^  'Ockunicipality,  or  any  other  person  interested  in  a  by-law, 
^*^^T,  or  resolution  of  the  council,"  may  apply  to  quash 
same.    The  applicant,  although  only  a  resident,  is  a 
patent  party  to  make  this  motion. 
iTie  Municipal  Act  of  1883,  sec.  496,  sub-sec.  6,  gives 
council  power  to  pass  by-laws  for  preventing  or 
'^^S^lating  the  construction  of  privy  vaults ;  sub-sec.  13, 
''^^     providing  for  the  health  of  the  municipality,  and 
'^S'^iinst  the  spread  of  contagious  or  infectious  diseases  ; 
sec.  41,  for  making  any  other  regulations  for  sewerage 
cirainage  that  may  be  deemed  necessaiy  for  sanitary 
I^^^T)08e8.    See  also  the  Health  Act,  R.  S.  0.  ch.  190 

^M^ilkea,  contra.    The  applicant  is  not  a  bond  fide  appli- 
^^^*X-t,  as  shewn  by  the  affidavit  filed.    He  should  also  be  a 
^'^'t^payer.  The  by-law  was  not  passed  under  the  R.  S.  O.  ch. 
^^O,  but  under  the  Municipal  Act,  and  the  penalty  is  not 
^^^Tefore  objectionable.    See  sees.  421,  424,  and  sec.  482, 
^^V>.8ec.  18.    That  Act,  sec.  496,  sub-sees.  13,  39  and  41, 
'^^iar  to  privies,  privy  vaults,  &c.    The  by-law  is  not  in 
^^^iaiunt  of  trade  in  any  respect,  and  all  acts  to  be  done 
the  board  of  health  are  only  in  case  of  default  of  the 
P'^rty  to  attend  to  them.    There  is  no  provision  in  the 
^y-Jaw  for  the  appropriation  of  the  penalty,  for  the  Muni- 
^Pal  Act,  1883,  sec.  424,  provides  for  it.    The  Health  Act, 
48 — VOL.  IV  O.R. 
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R.  S.  0.  ch.  190,  applies  only  where  the  municipality  has 
passed  no  by-law  on  the  subject. 

June  22,  1884.    Wilson,  C.  J.— This  by-law  has  been, 

complained  of  on  many  grounds.  The  first  and  chief  enquiryi^    ^ 

is  under  which  Act,  the  Municipal  or  the  'Public  HealtfcaT^ 

Act,  the  by-law  ha>  been  passed.    The  Health  Act,  sec.  g 

enacts  that  the  members  of  the  municipal  council  of  evei;^  ja.  

city,  fee,  and  the  trustees  of  every  police  village,  shall  l>«=ai"  be 
health  officers  under  the  next  five  sections  of  the  Act. 

But  any  such  council  may,  by  by-law,  delegate  th«-iB"...;i::3he 
power  of  its  membei-s,  as  such  health  officers,  to  a  coTrmrzx-  ^m- 
mittee  of  their  own  number,  or  to  such  persons,  eith^  ,^__Mier 
including  or  not  including  one  or  more  of  themselves,  &  as 
the  council  thinks  best. 

Section  3  empowers  health  officers,  or  any  two  of  thcK^  j^m^ 
in  the  day  time  to  enter  and  examine  jiremises. 

Section  4  gives  power  to  order  cleaning  of  premises  by 
proprietor  or  occupant. 

By  section  5,  if  the  proprietor  or  occupant  neglects  or 
refuses  to  obey  the  directions,  the  health  officers  may  — 3iq. 
ploy  persons  to  cleanse  premises. 

By  section  6  the  health  officei-s,  or  a  majority  of  Hi^^^^mtn, 
may  authorize  two  medical  practitioners  to  pYominA 
the  day  time,  and  report  on  the  health  of  any  pe: 
therein ;  and  if  any  one  is  found  on  the  premises 
a  dangerous,  contagious,  or  infectious  disease,  he  ma; 
removed  to  an  hospital  or  other  proper  place. 

Section  7  provides  for  the  removal  of  persons  froi 
house  where  there  is  any  disease  of  a  malignant  and  f3 
character.    The  rest  of  the  Act,  with  the  following  ex( 
tions,  applies  only  when  the  Lieutenant-Qovemor  is; 
a  proclamation  applicable  to  the  Province  or  to  any 
ticular  part  thereof. 

The  only  other  parts  of  the  Act  which  requires  to  ^ 
noticed  are  the  following  sections: 

Section  32  imposes  a  penalty,  not  exceeding  tw^cj^j-u-nty 
dollars,  on  any  person  who  wilfully  disobeys  or  resists 
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lawful  order  of  the  health  officers,  or  wilfully  obstructs 
muy  person  acting  under  the  authority  or  employed  in  the 
^ecution  of  the  Act. 

By  section  34  the  penalties  are  to  be  paid  to  the  trea- 
amrer  of  the  municipality  in  which  the  same  have  been 
incurred,  for  the  use  of  the  municipality. 

The  like  provision  is  made  by  the  Municipal  Act  1883, 
Ilea  493,  which  is  made  by  sec.  2  above  mentioned. 

The  health  officers,  whether  the  members  of  the  council 
or  their  delegates,  are  empowered  to  enforce  the  provisions 
of  sections  3  to  7,  both  inclusive,  and  for  any  infraction 
of  them  the  penalty  of  twenty  dollars  is  applicable. 

The  enactment  of  the  Municipal  Act  1883,  as  to  the 
members  of  the  council  being  health  officers  in  their  muni- 
cipality, is  that  they  "  shall  be  health  officers  under  The 
Act  respecting  the  Public  Health,  and  under  any  Act 
passed  after  this  Act  takes  effect  for  the  like  purpose." 

What  the  members  of  the  council,  as  health  officers,  are 
empowered  to  do  is  therefore  under  the  Public  Health  Act. 
By  the  by-law  in  question  the  council,  in  section  1,  say 
they  shall  be  health  officers  for  the  city,  and  that  they 
may  appoint  a  committee  composed  wholly  of  its  own 
members  and  partly  of  other  pei-sons,  as  the  council  thinks 
best,  to  be  known  as  the  Board  of  Health,  and  such  board, 
together  with  the  council,  shall  possess  all  the  powers 
vested  in  health  officers  by  any  statute  of  the  Province 
of  Ontario  or  of  the  Dominion  of  Canada. 

The  members  of  the  council  are  health  officers  by 
statute,  and  as  such  they  are  empowered  to  enforce  the 
enactments  contained  in  sections  3  to  7,  both  inclusive, 
\}y  their  own  inherent  authority  without  any  by-law. 

If  they  delegate  their  power  to  a  committee  of  their 
^wn  number,  or  to  other  persons,  including  or  not  includ- 
ing one  or  more  of  themselves,  that  delegation  must  be 
T>y  by-law,  but  that  by-law  is  one  which  is  and  must  be 
^Doade  by  them  &s  a  municipal  by-law  ;  and  under  such 
"l)y-law  the  persons  so  constituted  health  officers  are  to 
«nforce  the  above  provisions  of  the  Public  Health  Act. 
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The  Public  Health  enactments  apply  to  the  entry  upon 
and  examination  of  private  property,  dwelling-houses,  &a, 
by  the  health  officers  in  the  day-time,  to  see  if  the  same  ^  — 

are  cleanly,  and  for  the  removal  of  persons  having  contag-   

ious  or  infectious  diseases,  or  the  removal  of  persons  from 
any  house  or  outhouse  where  there  is  malignant  or  fatal  dis- 
ease, or  if  it  is  inhabited  by  too  many  persons,  and  the  like. 
The  purpose  of  the  Act  is  entirely  different  from  that  of 
mere  municipal  order  and  cleanliness.    The  Act  has  no 
relation  to  the  state  of  the  streets,  lanes,  sewers,  &c.    The  ^^M=i 
by-law  requires  the  health  inspector,  under  the  board,  too»:#^ 
perform  manifold  duties  outside  of  the  Public  Health  Act.^ ' 
although  they  do  relate  also  to  the  health  of  the  inhabitants^ -e-: 
such  as  keeping  a  vigilant  supervision  over  all  squareSj^J 
streets,  lanes  and  by-ways,  and  to  examine  all  drains, 

It  confers  upon  him  the  duties  of  an  inspecto**  or  healthrC^ 
inspector  under  the  Municipal  Act  rather  than  under  the& 
Public  Health  Act    So  far  as  the  acts  provided  against^ ^ 
are  concerned  relate  to  the  enactments  of  the  municipalX-^^ 
law,  the  board  of  health  has  no  right  to  interfere,  because^^^^"^^. 
the  council  has  no  right  to  delegate  its  powers,  excepting-^^-^* 
in  matters  under  the  Public  Health  Act. 


The  11th  section  is  not  necessarily  bad,  for  it  does  not* 
prohibit  any  other  person  from  doing  such  work,  although.cf 
a  person  tendering  to  do  it  may  agree  to  do  the  whole  o9^^      ^  ' 
such  work  for  the  municipality.  . 

Section  16  shews  that  othera  may  do  such  work,  and  it*i  ^ 
is  not  bad  because  those  who  engage  in  the  removal  oft^^  ^ 
night  soil  for  hire  are  prohibited  from  exercising  theii^-^  '^V' 
calling,  unless  their  appliances  for  the  removal  of  night*' -"""^ 
soil  have  obtained  the  approval  of  the  board. 

None  of  the  clauses  are  bad,  because  they  provide  that  it- 
the  party  who  ought  to  cleanse  his  premises,  &c.,  &c.,  do  no'* 
do  so  within  forty-eight  hours,  which  I  think  a  reasonabLC^^ 
time  allowed  to  him  for  the  purpose,  the  work  may 
ordered  to  be  done  for  him,  and  at  his  expense.    That  f 
in  effect  the  provision  of  section  485  of  the  Municip:'^K::^Li^ 
Act,  1883. 
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I  do  not  think  section  21  invalid  because  the  penalty 
fifty  dollars ;  because  the  by-law  is  really  one  passed 
^under  the  municipal  law,  and  for  purposes  specially  pro- 
dded for  in  that  Act,  and  is  not  one  under  the  Public 
Health  Act. 

But  the  objection  to  the  by-law  is  that  it  delegates  to  per- 
sons not  members  of  the  council  the  powers  which  as  muni- 
cipil  matters  belong  exclusively  to  the  council,  (a)  There 
is  not  a  clause  of  the  by-law  (excepting  perhaps  sections 
5  and  6)  which  may  not,  as  I  am  at  present  advised,  be 
provided  for  under  the  municipal  Act,  and  yet  the  powers 
are  to  be  exercised  by  the  Board  of  Health,  and  not  by 
the  council 

I  am  of  opinion  it  would  be  better  to  repeal  this 
by-law,  and  to  enact  a  simple  municipal  by-law  relating 
to  nuisances  and  matters  affecting  the  public  health,  the 
cleaning  of  privy  vaults,  &c.,  which  are  clearly  within 
the  municipal  law,  and  to  appoint  an  officer,  if  necessary, 
under  section  482,  to  carry  ont  the  provisions  of  that 
by-law,  and  if  required  to  pass  another  by-law  (not  by  a 
resolution,  as  the  present  by-law  enacts),  delegating  to  a 
committee  of  the  coimcil,  and  to  othem  associated  with 
such  committee,  or  to  the  others  alone,  the  powers  under 
the  Public  Health  Act. 

As  I  do  not  give  effect  to  the  motion  made  against  the 
by-law  upon  any  of  the  grounds  of  exception  taken  to  it, 
I  dismiss  it,  but  without^costs,  and  leave  the  city  council 
Xo  take  such  means  as  they  may  be  advised  with  regard 
^fco  the  by-law. 

Motion  dismissed,  without  costs. 

(a)  The  munici|Md  oonndl  of  the  said  city  shall  be  health  officers  for  the  said 
•^ty,  and  may  from  time  to  time,  nnder  this  by-law,  by  resolntion,  appoint  a 
committee  composed  wholly  of  its  own  members,  or  partly  of  its  own  members, 
-and  partly  of  other  persons,  as  the  council  thinks  best,  to  be  known  as  the  board 
<d  health,  and  snch  board,  together  with  the  council,  shall  possess  all  the  powers 
nested  in  health  officers  by  any  statute  of  the  Froyince  of  Ontario  or  of  the 
^omioion  of  Canada. 
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[QCJEEN'S  BENCH  DIVISION.] 

ReGINA  V.  DODDS. 

Lotttry  Act,  C.  S,  C,  ch.  95. 

The  defeudant,  beiog  the  proprietor  of  a  newspaper,  advertised  in  iW 
that  whoever  should  guess  the  number  nearest  to  the  number  of  bean^-i^ 
which  bad  been  placed  in  a  sealed  glass  jar  in  a  window  on  apnblio-^' 
street,  should  receive  a  $20  gold  piece,  the  person  making  the  neJLi-*^J 
nearest  guess,  a  set  of  harness ;  and  the  person  making  the  thir^'^  ^ 
nearest  guess,  a  $5  gold  piece ;  any  person  desiring  to  compete  to  bo] 
a  copy  of  the  newspaper,  and  to  write  his  name  and  the  snppooei 
number  of  the  beans  on  a  coupon  to  be  cut  out  of  the  paper.  The9- 
d<»fendant  was  convicted  of  a  contravention  of  C.  S.  G.  ch.  95. 
Heldf  that  as  the  approximation  of  the  number  depended  as  much  npoiiY 
the  exercise  of  skiU  and  judgment  as  upon  chancef  this  was  not  0 
mode  of  chance''  for  the  disposing  of  property  within  the  meanings, 
of  the  Act. 


Per  Haqarty,  C.  J. — The  Act  applies  to  the  unlawful  disposal  of  Bom9XXS  ■  "^!° 
existing  real  or  personal  property.    In  this  case  there  were  no  specifio-^^  * 
cold  coins,  nor  was  there  any  particular  set  of  harness,  to  be  dispoaec>g»^^^^^ 
of,  which  might  have  been  forfeited  pursuant  to  section  three  of  th9.c^<^ 
Act,  and  therefore  the  conviction  was  Dad  on  that  ground. 

February  1,  1884.    Murdock  obtained  an  order  nisi 
quash  the  conviction  of  defendant  as  bad  in  law,  and  th» 
offence  not  being  one  in  contravention  of  the  Lottery  Adta 
Consol.  Stat.  C.  ch.  95. 

The  conviction  returned  with  the  certiaiHiH  shewe*^^ 
that  on  10th  December,  1883,  the  defendant  was  convici 
before  the  Police  Magistrate,  for  that  he  did  unlawfulLC 
advertise  and  publish  unto  one  James  Watson  a  certaiK'< 
unlawful  proposal,  scheme,  and  plan  for  giving  and  di^ 
posing  of  certain  personal  property,  to  wit,  one  gold  cof 
of  the  value  of  320,  a  set  of  single  harness,  and  one  go 
coin  of  the  value  of  35,  by  a  mode  of  chance,  on  the  24?^ 
December.  &c.,  against  the  form  of  the  statute  in  su- . 
case  made  and  provided. 

A  $20  fine  was  imposed,  with  $8.35  to  the  infoi 
for  his  costs,  and  in  default  of  non-payment^  distress, 
ten  days  in  gaol. 

The  information  charged  the  ofience  in  the  same 

It  appeared  in  evidence  that  the  defendant  was 
publisher  of  a  paper  in  Toronto  called  the  Oani 
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jSjf?€?7'i8niany  and  sold  a  copy  thereof  to  one  James  Watson 
for  'ten  cents. 

In  his  paper,  under  date  23rd  November,  1883,  appeared 
iJie  following: — 

J^RK     YOC  ▲  GOOD  OUESSER  ?    IF  SO,  TAKE  TWENTY  DOLLARS,  A  SET  OF 
HARNESS,  OR  A  FIVE  DOLLAR  GOLD  PIECE. 

Jn.8t  as  a  bit  of  practice  for  those  who  thiok  themselyes  good  guessers 
'We  haye  placed  in  the  window  of  P.  C.  Allen,  the  big  newsdealer,  No. 
35  K.ing  Street  West,  a  jar  filled  with  white  beans.    These  beans  were 
emptied  from  a  sack  into  the  jar  by  Mr.  Allen  and  sealed  by  his  book- 
keeper; they  will  be  counted  by  three  prominent  citizens  in  the  office  of 
tlie   Canadian  Sportsman  on  Christmas  Eve,  at  8  p.m.  sharp,  in 
presence  of  all  who  choose  to  attend.   The  person  whose  guess  is  nearest 
to  the  number  in  the  jar  will  receive  a  $20  gold  piece  j  the  one  who  is 
•econd  b<*8t  will  receive  a  handsome  set  of  single  harness,  nickel  monnted, 
of  the  walne  of  $22 ;  and  the  third  nearest  will  get  a  $5  gold  piece.  All 
S^^ssen  most  be  written  out  on  this  coupon,  which  can  be  cut  from  the 
coIqvqqq     ijjQ  Canadian  Sportsman,  and  must  be  either  initialled  or 
"^^ea  by  the  guesser  with  his  name  and  address.    In  no  case  will  the 
oame        made  public.   It  will  only  cost  you  ten  cents  to  buy  a  paper, 
try  your  luck. 

A  S^Ogold  piece,  a  $22  set  of  harness,  and  a  $5  gold  piece  for  ten 
centa^ 

^  "this  coupon  out,  write  your  name  and  address  plainly,  and  either 

^^poai^  your  guess  in  the  special  box  in  Mr.  Allen^s  book  store,  or  send 
the  Sportsman  Office,  No.  96  King  Street  West. 

COUPON. 


»t  in 


Prize — $20  Gold  Piece  to  winner. 
2nd  Prize— Set  of  Harness,  value  $22. 
3rd  Prize— A  $5  Gold  Piece. 


Number  of  Beans 
Name  or  Initial 


^      *-t*lii8  was  the  whole  charge.    The  proceeding  was  taken 
j^^^^^erthe  Consol.  Stat.  C.  ch.  95,  and  the  Police  Magistrate 
-^^^^  that  this  was  a  scheme  to  dispose  of  personal  property 
^  mode  of  chance. 
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February  7,  1884.    Fenton,  County  Crown  Attorney, 
support  of  the  conviction,  referred  to  Bishop  on  Statutorj^^ 
Crimes,  2nd  ed.  952 ;  Dunn  v.  The  People,  40  111.  465  ^ 
Tollett  V.  Thomas,  L.  R.  6  Q.  B.  521 ;  10,  11  Wm.  III.  clr^,-^;;^^^ 
17  ;  Buckalew  v.  The  State,  62  Al.  334.  ^ 

Murdoch,  contra,  contended  that  there  could  be 
conviction  until  the  illegal  act  took  place :  that  there 
no  property  disposed  of  by  any  mode  of  chance,  the  pap^ 
being  the  only  thing  disposed  of:  Hirst  v.  Moleabui^,  L 
R  6  Q.  B.  130 ;  Watson  v.  Martin,  34  L.  J.  Ma^.  Cas.  5^ 
and  that  being  a  penal  statute,  the  ordinary  rule  as  to 
strict  construction  should  be  applied. 

February  16,  1884.    Hag  arty,  C.  J.— The  Act  was  it. 
passed  in  1856  (19  Vict.  ch.  49.) 

Its  preamble  was :      Whereas  it  is  desirable  that  t^^te—  -*h< 

practice  of  selling  lands,  goods,  and  chattels  by  lot  —  o; 

chance  be  prohibited  by  law,  and  any  such  sales  decla-   ■  Tec 

void." 

In  the  Consol.  Stat.  ch.  95,  this  preamble  is  omitted. 

Sec.  1  enacts:    "That  if  any  person  makes,  prir 
advertises,  or  publishes    *    *    any  proposal  scheme 
plan  for  advancing,  lending,  giving,  selling,  or  in  any  v" 
disposing  of  any  property,  either  real  or  personal,  by  1 
cards,  tickets,  or  any  mode  of  chance  whatever;  or  i 
barters,  exclianges,  or  otherwise  disposes  of,  or  causes 
procures,  or  aids,  or  assists  in  the  sale,  barter,  exchange 
other  disposal  of,  or  offers  for  sale,  barter,  or  excha 
any  lot,  card,  ticket,  or  other  means  or  device,  for  advancS.  =^ 
lending,  giving,  selling,  or  otherwise  disposing  of  any 
perty,  real  or  personal,  by  lots,  tickets,  or  any  mod^ 
chance  whatever,  such  pereon  shall,  upon  convict>i  " 
thereof   *    *    forfeit,"  &c. 

Sec.  2  applies  the  penalty  to  any  buying,  barterii 
exchanging,  taking,  or  receiving  any  such  lot,  card,  ticl 
or  other  device,  &c. 

Sec.  3  :  "  Any  sale,  loan,  gift,  barter,  or  exchange  of  . 
real  or  personal  property  by  any  lottery,  ticket^  card. 
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o^her  mode  of  chance  whatever,  depending  upon  or  to  be 
defc^Tmined  by  chance  or  lot,  shall  be  void  to  all  intents 
^•^ci    purposes  whatsoever,  and  all  such  real  or  personal 
prx>  jjerty  so  sold   *    *    shall  be  forfeited  to  such  person 
"^^ill  sue  for  the  same  by  action  or  inforn^ation,"  &c. 
^Sec  4 :    "  No  such  forfeiture  shall  affect  any  right  or 
''^l^^  to  such  real  or  personal  property  acquired  by  any  bond 
purchaser  for  valuable  consideration  without  notice." 

6  extends  its  provisions  to  the  publishing,  &c.,  of 
foreign  lottery,  4c. 

7  :    **  The  terra  '  personal  property  *  in  this  Act 
^         11  include  every  description  of  money,  chattel,  and 

^able  security,  and  every  kind  of  personal  property 
-sitever ;  and  the  term  'real  property'  shall  include  every 
iption  of  land,  and  all  estates  and  interests  therein." 
.  9  declares  that  joint  tenants,  &c.,  in  any  real  or  per- 
Etl  property  may  still  divide  the  same  by  lot  or  chance. 
Te  are  unable  to  see  how  the  conviction  before  us  can 
^        ^supported  on  this  statute. 

I'he  object  of  this  enactment  is  plain.    The  preamble  to 
first  Act  clearly  shewed  its  whole  object — to  prohibit 
selling  of  lands,  goods,  and  chattels  by  lot  or  chance. 
^Ulr.  Fenton  was  forced  to  contend  that  the  gold  $20, 
^^^2  second  prize  of  the  single  harness,  and  the  third  prize 
^  ^5,  were  the  goods  and  chattels  to  be  thus  disposed  of. 

Tliis  seems  to  be  an  unnatural  and  unwarranted  appli- 
^■^ion  of  the  statute. 

we  read  it  it  must  mean  some  existing  real  property^ 
^tate  or  interest  therein,  or  some  existing  personalty 
^ioh  the  party  tries  to  dispose  of  in  the  manner  forbidden 
tills  Act 

l^te  definition  of  the  term  personal  property  as  including 
^^jr  description  of  money,  chattel,  and  valuable  security 
^  liardly  help  the  contention. 

announcement  that  three  prizes  of  $20,  Slt5  (or  a 
Ifccing  stick  or  set  of  harness),  and  $5  cannot,  we  think, 
^"^^Lfionably  held  to  mean  that  these  prizes  were  or  are 
persona]  property  spoken  of  in  the  statute  to  be 
i^oied  of. 

49 — YL.  TV  O.R. 
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piie  oniy  thing  in  the  case  before  us  to  be  disposed  of  *3t<:^  of 
bold  seems  to  have  been  the  defendant's  newspaper,  the^^  ^rCi^be 
le  of  which,  at  its  ordinary  selling  price,  it  was  calculatedf>  '^»-.:dkd 

'  increase. 

^  If  the  prosecutor  s  view  be  right,  then  this  statute  cover8.feA   ■>  ^^srs 
very  description  of  lottery. 

We  have  only  to  hold  the  promise  to  pay  the  monej 
brizes  set  out  in  the  prospectus  or  advertisement  as  the 
jersonal  property  to  be  sold  or  disposed  of. 

It  appears  certain  that  there  was  no  specific  gold  coin 
of  S2(),  or  any  specific  set  of  harness  or  $5  to  be  sold  os 
disposed  of.    At  best  it  was  merely  a  promise  to  pay  these 
amounts,  and  give  an  article  answering  the  description. 

It  would  not  be  easy  in  this  case  to  find  the  specific 
articles  that  under  sec  3  are  to  be  forfeited  to  the  person 
who  may  sue  for  the  same, nor  how  to  protect  the  bond  fida 
purchaser  without  notice  of  any  such  real  or  personal  pro- 
perty  under  sec.  4. 

The  extending  the  provisions  of  the  Act  to  the  adver- 
tising (»r  selling,  &c.,  of  tickets  in  any  foreign  lottery  does 
not.  we  think,  make  this  Act  applicable  to  the  punishment  ^ 
by  summary  conviction  of  a  **  lottery  "  in  the  ordinary 
sense  of  the  term. 

The  first  Act  was  passed  19th  June,  1856.    It  is  folly  ^ 
noticed  in  Cronyn  v.  Widder,  16  U.  C.  360.   The  Court 
held  that  the  Imperial  Act,  12  Geo.  II.  ch.  28,  respecting 
lotteries,  was  in  force  in  Upper  Canada,  and  it  is  noticed 
that  the  Act  10  &  11  Wm.  III.  ch.  17,  declares  all  lotteries 
to  be  public  nuisances,  but  that  perhaps  it  would  not  be 
held  to  a|»ply  to  lotteries  of  the  kind  specified  in  12  Qea 
II.    Mr.  Justice  Bums  held  that  both  these  Imperial  Acts  ^^■'^^ 
were  in  force  here,  notwithstanding  the  Act  now  before  us,  ^.gLMiS, 
10  Vic.  ch.  41). 

Previous  cases  are  there  cited  in  our  Courts,  in  which  it  ^ ^ 
is  assumod  thnt  they  are  in  force.    See  also  Corby  v.       ^  ^ 
McDaviel  IG  U.  C,  378.    Marshall  v.  Piatt,  8  C.  P.  191,  ^ 
is  to  the  same  eflect.    See  O'Connor  v.  Bradshaw,  5  Esc 
882,  and  remarks  of  Jessell,  M.  R.,  as  to  what  is  a  lottery^ 
in  Sykes  v.  Beadon,  11  Chy.  D.  atjp.|190. 
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other  objection  is,  that  nothing  was  to  be  done  by  lot 
ox-  «2hance.  The  articles  (the  beans)  were  exhibited  visibly 
in  glass  jar  to  all  parties,  and  each  person  was  to  exercise 

judgment  as  to  the  number,  €ind  put  the  result  of  his 
^i>i  nion  on  his  ticket  or  coupon. 

-M^  t  was  a  chance,  no  doubt,  in  a  sense  that  it  would  be 
^->L:^3Bcult  to  most  minds  to  make  a  really  near  approximation 
t-^^  the  truth,  but  others  might  from  training  or  turn  of 
■md,  or  from  accuracy  of  observation  and  facility  of  mental 
^hmetic,  applied  to  the  visible  size  and  capacity  of  the 
l,make  a  more  or  less  accurate  estimate  of  the  contents- 
trained  eye  could  fairly  approximate  the  cubic  contents 
mass  of  rock  or  earth  to  be  excavated  in  an  engineering 
ration.  The  untrained  would  probably  have  to  rest  on 
most  baseless  guess-work — on  chance  in  fact, 
'or  myself  I  am  content  to  rest  my  judgment  on  the 
ground.  On  the  second,  I  incline  to  think  the  prose- 
ion  would  also  fail, 
e  think  the  conviction  must  be  quashed, 
^e  have  had  the  advantage  of  reading  the  judgment, 
t  delivered  by  the  Common  Pleas  Division  in  Regina  v. 
'^^^^^theson  (a),  in  which  on  a  cognate  question  these  Im- 
'ial  statutes  are  considered. 

-^JlMOUR,  J. — I  agree  that  this  conviction  must  be 
^i*^«Blied,  and  I  do  so  upon  the  ground  that  what  was 
I^J'^^-^poaed  to  be  done  was  not  to  be  dpne  "  by  lots,  cards 
^^^Jcets,  or  any  mode  of  chance  whatever,"  but  solely  by 
exercise  of  skill  and  judgment. 

O-AJIERON,  J.,  concurred. 

Conviction  quashed. 


(a)  See  p.  559,  post 
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[QUEEN'S  BENCH  DIVISION.] 

Shriqley  V.  Taylor. 

Penalty -^Forfeiture— Action  for— Election  Act  of  Ontario,  B.  S,  O.  ch.  10- 

In  an  action  under  R.  S.  0.  ch.  10,  sec.  182,  aaainst  an  agent  for  the  . 
of  Crown  Lands  to  recover  a  penalty  alleged  to  have  been  incurred 
voting  at  an  election  of  a  member  to  the  legislative  Assembly,  cont 
to  sec.  4  of  the  Act, 

Held,  overruling  a  demurrer  to  the  statement  of  claim,  that,  thoogh  forfei-.^ 
ture  and  pensdties  belong  to  the  Crown  unless  otherwise  disposed  of,  th^ 
sum  declared  to  be  forfeited  by  section  4  of  the  Act  for  a  breach  thereo/ 
is  a  penalty  within  the  meaning  of  sec.  182,  sub-seo.  1,  for  which  tui 
action  may  be  maintained  by  any  person  who  will  sue  for  the  same. 

This  was  an  action  against  an  agent  for  the  sale  of 
Crown  lands  in  Ontario  to  recover  the  sum  of  S2,000 
alleged  to  have  been  forfeited  by  him  under  the  provisions 
of  section  4,  R  S.  O.  ch.  10,  he,  as  it  is  alleged,  having  voted^ 
at  an  election  of  a  member  of  the  Legislative  Assembly  for 
the  district  of  Muskoka. 

The  plaintiff  sued  for  the  same  under  the  provisions  of 
section  182  of  said  Act,  which  enacts  :  "  That  all  penalties 
imposed  by  the  Act  shall  be  recoverable,  with  full  costs  of 
suit,  by  any  one  who  will  sue  for  the  same,"  &c. 

The  provisions  of  section  4  are  as^  follow  :  "  The  Chief 
Justice  and  the  Justices  of  the  Court  of  Appeal  *  * 
and  agents  for  the  sale  of  Crown  lands  *  *  shall 
be  disqualified  and  incompetent  to  vote  at  any  election  ; 
and  if  any  public  officer  or  person  mentioned  in  this  sec- 
tion vote  at  any  such  election  he  shall  thereby  forfeit  the 
sum  of  92,000,  and  his  vote  at  such  election  shall  be  null 
and  void:" 

The  defendant  demurred,  and   stated  as  ground  of^^ 
demurrer  that  the  plaintiff  shewed  no  right  to  recover 
that  section  4  declared  a  forfeiture  without  saying  to  whoc^, 
it  should  be,  and  therefore  it  belonged  to  the  Crown 
must  be  proceeded  for  by  action  or  proceeding  at  the 
of  the  Crown  only,  or  of  any  private  person  suing  as  w* 
for  the  Crown  as  for  himself,  as  provided  by  sectioi)  29 
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Interpretation  Act,  and  not  by  popular  action  that 
t  ^ion  182  only  applied  to  penalties,  and  that  a  forfeiture 
<:3.er  section  4  was  not  a  penalty. 

lit,  Q.  C,  for  the  demurrer. 
— rrdmoZrfi,  contra. 

IHDecember  31,  1883.    Rose,  J. — The  argument  is  inge- 
i^-ns.    We  must  endeavour  to  see  if  it  is  sound, 
^jd  have  looked  carefully  in  the  law  dictionaries  and  old 
orts  to  find  if  there  is  any  distinction  or  difference  of 
s^Ming  between  a  "  forfeiture"  and  a  "  penalty." 
Cn  IVmiirw's  Law  Dictionary,  under  the  Head  of  "Penal 
^^^s,"  we  find  :  "  Where  a  thing  is  prohibited  by  statute 
L  o3er  a  penalty,  if  the  penalty,  or  part  of  it,  is  not  given 
iim  who  will  sue  for  the  same,  it  goes  and  belongs  to 
'•^^^  King,"  citing  2  Hawkins,  P.  C.  ch.  26,  sec.  17;  and  in  the 
^^^"^0  work,  under  the  head  of  **  Forfeiture  :"  "  In  all  cases 
^^^^x^eAperialty  or  forfeiture  is  given  by  a  statute,  without 
^^yixag  to  whom  it  shall  be,  or  a  limitation  for  a  recompense 
tile  wrong  to  the  party,  it  belongs  to  the  King,"  citing 
-nge  50,  828 ;  2  Vent.  267. 
Stoeet*$  Law  Dictionary,  page  222,  sec.  8,  "  Popular 
"^^t^ions'V  are  defined  as  being  such  as  may  be  brought 
«Jiy  person,  as  in  the  case  of  a  penal  statute  which 
^*'t>id8  some  act  or  omission,  on  pain  of  forfeiting  a 
P^'^^^'^zdty  to  any  such  peraon  as  will  sue  for  it ;"  and  in 
^^^^rton's  Law  Dictionary,  7th  ed.,  p.  614,  under  the  head- 
of  "  Actions  on  Penal  Statutes,"  we  find  "  the  penalties 
^  ^^'<yrfeiture  under  these  statutes  are  generally  made  reco- 
yer-^ble  by  the  Crown  or  the  party  aggrieved,  or  a  common 
as  the  case  may  be." 
It;  would  seem  from  these  references  that  a  penalty  or 
*^iture,  unless  it  is  otherwise  enacted,  goes  to  the  Crown, 
ia  recoverable  in  the  same  form  of  action  or  proceeding 
the  sum  forfeited  is  designated  a  penalty. 
^  ''^'^  BroMaugh  v.  Clarke,  L.  R.  8  App.  Cas.  p.  367,  we  find 
Selbome,  L.  C,  in  referring  to  the  Act  declaring 
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that  any  member  of  the  House  of  Peers  or  Commons  voting- 
without  taking  the  oath  should  forfeit  £500,  makes  use 
of  the  phrase,  the  forfeiture  of  £500  is  now  the  sole 
penalty and  in  the  same  case,  p.  383,  Lord  Fitzgerald 
quotes  from  the  reports  of  Sir  Francis  Moore  the  distinction 
taken  by  Chief  Baron  Manwood,  "  that  where  it  is  ordained 
by  statute  that  for  feasance,  misfeasance,  or  non  feasance, 
the  offender  shall  forfeit  a  sum  of  money,  and  it  is  not 
expressed  to  whom  he  forfeits  it,  in  all  such  cases  the 
forfeiture  shall  be  intended  for  the  Queen,  save  in  cases  of 
injuiry  to  property  where  the  penalty  is  assessed  as  com- 
pensation to  the  party  injured."  In  Vestry  of  BerwAjndsi 
V.  Johnson,  L.  R.  8  C.  P.  441.  "  Penalty"  and  "  Forfeiture' 
are  apparently  used  as  synonyms.  So  also  in  Brown 
The  Great  Eastern  R  M',  Co.,  2  Q.  B.  D.  406. 

Attention  was  called  on  the  argument  to  sections  15^* 
and  153,  and  181,  the  only  other  sections  in  the  Act  wher^ 
the  word  "forfeit"  was  used.    In  sections  152  and  153 
the  Act  it  is  provided  that  the  sum  forfeited  shall 
recoverable  by  any  person  suing  for  the  same,  and  in 
tion  181  that  the  sum  forfeited  is  forfeited  to  any  pei 
aggrieved  ;  and  it  was  argued  that  the  omission  from  secti 
4  of  any  similar  words  indicated  an  intention  on  the 
of  the  Legislature  to  keep  the  enforcement  of  the  forfeitiM 
in  the  hands  of  the  Crown,  attention  also  being  called 
the  fact  that  the  parties  named  in  section  14  were  pul> 
officers,  some  of  high  standing  in  the  public  service  ;  iLlr 
to  the  fact  of  the  sum  forfeited  being  larger  than  wou  , 
probably  be  given  to  any  one  suing  for  the  same. 

As  to  the  amount  of  the  penalty,  I  find  that  the 
sum  is  named  as  a  penalty  in  sections  177  and  179, 
which  it  is  clear  can  be  sued  for  under  section  182. 

As  to  the  former  argument,  it  will  be  necessary 
review  the  legislation  on  the  subject. 

The  rule  of  interpretation  which  may  govern  us  is  to 
found  in  Bradlaugh  v.  Clarke,  supra,  pp.  358  and  8' 
Quoting  from  the  page  379  Lord  Watson  observes  :  "  I 
not  think  that  in  order  to  confer  the  right  to  sue  upoi 
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L  mon  informer,  express  statutory  words  are  required.  It 
II   be  suiBcient,  in  my  opinion,  if  the  intention  of  the 
:5slature  to  give  him  the  right  can  be  derived  by  reason- 
&1>X^^  implication  from  the  language  of  the  stiitnte  enacting 
tli^  ^3    penalty.    The  creation  of  a  penalty  to  be  sued  for  by 
a.zm     ^.nformer  is  not  in  any  proper  sense  an  invasion,  or  even 
SL    1:5.  xnitation  of  the  royal  prerogative,  and  the  intention  to 
es^Sft.^  such  a  penalty  may  be  indirectly  expressed  in  words 
wr^iiM.  3ch  would  be  ineffectual  to  deprive  the  Crown  of  pre- 
paitive  rights  which  had  already  vested." 

Te  find  chapter  10  a  consolidation  of  several  Acts.  The 
alter  portion  of  it,  however,  is  found  in  32  Vic.  ch.  21,  (O.) 
«re  nearly  all  the  penalty  clauses  are  found,  with  the 
eption  of  sections  152,  153,  and  181,  above  referred  to, 
^'tions  152-3  being  taken  from  39  Vic,  ch.  10,  nnd  181, 
fTmrc^mxi  37  Vic.  ch.  2.    Referring  to  32  Vic.  ch.  21,  we  find 
a^^^s'tion  4  of  ch.  10  R.  S.  O.,  substantially  the  same  as  sec- 
fc»5.<z^:ai  2  of  this  Act.    We  note  that  no  section  of  this  Act 
IP^^rovides  for  the  recovery  of  any  penalty  except  the  general 
^^^o vision  in  section  77,  which  i  s  consolidated  in  chapter  10 
G.  O.,  as  section  182. 
^V'e  further  find  section  2  taken  from  chapter  6  of  the 
^^^^*^soL  Stats.  C,  section  1.    By  sub-section  2  of  section 
^  of  chapter  6,  Consol.  Stat.  Can.,  we  find  that  the  sum  of 
^^^»OO0  is  to  be  "  recovered  byfsuch  person  as  shall  sue  for 
same,"  &c.    This  chapter  G  has  also  a  section,  No.  87, 
X^^xriding  for  jthe  recovery  of  penalties,  with  full  costs  of 
by  any  person  who  will  sue  for  the  same,  &c.  Section 
»   it  will  be  observed,  contains  no  provision  as  to  "  cost** 
»viit."    We  find  section  1  consolidated  from  20  Vic.  ch. 

sec,  2,  and  section  87  from  12  Vic.  ch.  27,  sec.  64. 
1*  taming  to  ch.  22  of  20  Vic.  we  find  that  there  are  only 
sections  providing  for  penalties  or  forfeitures,  viz: 
^^tions  2  and  5,  each  of  which  declares  a  forfeiture  of 
^2,Ooo,  and  provides  for  its  recovery.    There  is  no  other 
^^tion  providing  for  recovery  of  penalties  or  forfeitures. 
'^S'^i'i,  looking  at  12  Vic.  ch.  27,  we  find  very  many  sec- 
^ioiiB  declaring  offences  and  aflSxing  the  penalty,  but  only 
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one  providing  for  the  recovery,  viz :  section  65;  whil»Ii" -«nile 
section  C4  is  a  general  clause  providing  for  the  recovery  o^<:^  '  of 
all  penalties  under  the  Act.  The  history  thus  clearl]^  I^^K=:j*]y 
shows  how  it  is  that  chapter  10,  R.  S.  0.,  is  framed. 

Section  2  was  originally  enacted  with  a  provision  lo^K^^i^^^^^zfof 
recovery  of  the  penalty,  no  general  clauoe  being  in  20  Vic^>i  "^k, 
ch.  22 ;  but  when  32  Vic.  ch.  21  (O.)  was  passed,  it  waauEm^^^^as 
found  unnecessary  to  continue  this  provision,  as  a  (rrTirrn^M  a  guj 
clause  was  enacted.  The  revision  when  the  consolidatiocx:: 
took  place  by  32  Vic,  ch.  21,  was  more  careful  than  eitheci-^. 
in  Consol.  Stats.  C,  or  R.  S.  0.,  for  in  Consol.  Statav-^ 
C.  the  general  sectioh  87  was  brought  down  from  1!&  ^ 
Vic,  and  section  2  from  20  Vic.  without  comparing  the 
verbiage,  and  in  R.  S.  0.  sections  152  and  153  were  brought 
from  39  Vic,  and  section  181  from  37  Vic,  without  com- 
paring  them  with  the  other  sections  of  the  Act  into  which 
they  were  thus  introduced.  ^ 

It  seems,  therefore,  clear  beyond  reasonable  doubt, 

1.  Tliat  forfeitures  and  penalties  belong  to  the  Crown  ^ 
unless  otherwise  provided  for,  and  therefore  no  arga- 

ment  can  l>e  founded  on  the  use  of  the  word  "  forfeit" 
as  indicating  a  forfeitui^  to  the  Crown  as  distinguished 
from  a  ptmalty.  ^ 

2.  That  the  words  "  forfeiture"  and  "  penalty"  have  been 
used  as  synonyms  for  a  long  number  of  years  in  many 
standard  legal  works,  and  by  many  learned  men. 

3.  That  the  thing  forfeited  is  sometimes  called  a  penalty.  ^^^C^ 

4.  That  the  provisions  of  section  4  ch.  10,  R  S.  O.,  as 
originally  enacted,  gave  any  person  who  might  sue  for  the 
same  the  right  to  recover  the  amount  forfeited,  and  that 
such  provision  wjus  drop]>ed  from  the  clause  when  it  was 
introduced  into  32  Vic.  ch.  21,  whcie  it  was  no  longer 
necessary,  a  general  clause  making  a  similar  provision. 

lam,  therefore,  of  the  opinion  that  the  defendant  has  ^^^^^as 
failed  to  sustiiin  his  ground  of  demurrer,  and  that  it  mast  ^^^^^  .flast 
be  overruled,  with  costs. 

Leave  to  plead  granted  on  payment  of  costs  wit 
fifteen  days. 

Judgment  for  plaintiff  on  demunw. 
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Reoina  V.  Smith. 

for  weigJwng  and  measuring  toood — Delivery  in  specified  toaggoiu — 
Ultra  vires. 

^>    municipal  council  of  the  city  of  Hamilton  passed  a  by-law  that  no 
rson  thoold,  upon  or  after  sale  thereof,  deliver  any  stove  wood  in  or 
ym  any  wagj^on  kc,  otherwise  than  in  or  from  a  wasgon  of  a  certain 
opacity,  the  sides  of  which  shoold  be  constructed  of  slats  of  a  certain 
'm  jdth  and  a  certain  distance  apart  from  each  other.    The  defendant 
f^^MM  convicted  of  a  breach  of  the  by-law. 

"JC^,  that  the  by-law  was  uUra  vires,  for  though  the  council  had  the 
— m.^t  under  the  Municipal  Act,  R.  S.  0.  ch.  174,  sec  466,  to  provide  for 
I^^Sie  weighing  or  measuring  of  wood,  they  had  no  power  to  enforce 
B^«liv€ry,  upon  or  after  sale,  in  a  particular  kind  of  waggon. 

^^Ceb.  1, 1884.    Clement  moved  to  quash  the  conviction 
this  case. 

*mhe  defendant,  on  the  28th  Dec,  1883,  was  convicted 
■^r^     the  Police  Magistrate  of  the  city  of  Hamilton,  for 
bt,  on  the  12th  of  December  he  did,  upon  the  sale  by 
1,  as  a  wood-dealer  in  said  city,  of  cordwood  which 
I  been  cut  up  into  shorter  length  for  use  as  fuel,  and  was 
QXQonly  known  as  stove  wood,  unlawfully  use  for  the 
^^asurement  and  delivery  thereof  a  waggon,  the  sides  of 
"^^^ich  were  not  constructed  of  slats  of  five  inches  wide 
^^^^  one*and-a-half  inches  apart,  and  deliver  such  wood  to 
purchaser  thereof  from  the  waggon  aforesaid,  con- 
^^**'^^y  to  a  certain  by-law,  &c.,  passed  25th  September, 
^^6,  entitled  *'A  by-law  to  regulate  the  manner  of  selling 
-^^'^^  wood  in  the  city  of  Hamilton,"  and  a  by-law,  passed 
Sept.,  1883,  entitled,  "By-law  238,"  to  amend  by-law 
^^"^^  entitled, "  A  by-law  to  regulate  the  manner  of  selling 
•    ^'^'^^  wood  in  said  city,  and  for  the  appointment  of  wood 
-?^I>^ctor8,'*  and  a  by-law,  passed  2Cth  Nov.,  1883,  enti- 
"  By-law  No.  244,"  to  amend  by-law  238  on  wood, 
a  by-law,  passed  12th  of  May,  1873,  entitled,  "  By- 
No.  1." 

first  of  these  by-laws  enacted  that  no  pei-son  should 
l^^Xai  or  after  sale  thereof,  deliver  any  stove  wood  in,  on, 
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or  from  any  waggon,  sleigh,  or  other  vehicle  otherwia^on. 
than  in  or  from  a  waggon  or  sleigh  box  of  the  capacitgr^-r>" 
of  84  cubic  feet,  or  a  waggon  or  sleigh  box  of  the  capa-ajs^ 
city  of  42  cubic  feet,  and  having  therein,  in  a  conspicuoufc  m- r 
place,  on  each  side  thereof,  the  name  of  the  owner  and  th^ 
number  of  the  box,  followed  by  the  words,  **  half  cor 
box,"  or  "  quarter  cord  box,"  as  the  case  might  be. 

The  second  section  provided  that  no  such  box  should 
used  for  the  delivery  of  stove  wood  until  inspected  an«^ —  - 
measured  by  the  wood  inspector,  &c. 

The  by-law  recited  that  there  was  no  convenient  meth< — la— r- 
by  which  stove  wood  could  be  sold  and  delivered  to  cu.  -m — 
tomers  by  accurate  cubic  measure,  and  that  some  standaTisz:^^ 
should  be  adopted  for  measurement  thereof,  and  the  sale-^^^ 
and  delivery  regulated  so  as  to  secure  uniformity  and  pre- 
vent  injustice ;  and  it  had  been  found  by  measurement  ^ 
that  a  half  cord  for  64  cubic  feet  of  ordinary  cord  wood 
cut  up  for  use  as  stove  wood,  and  thrown  into  a  box,  would 
occupy  a  space  of  84  cubic  feet ;  and  that  a  box  contain- 
ing a  larger  quantity  could  not  be  conveniently  used  for 
delivery  to  customers. 

Section  12  desciibed  what  stove  wood  was,  and  that  the 
words,  "sold  and  delivered,"  and  "sale,"  or  "delivery/* 
were  intended  to  mean  sold  and  delivered  in  Hamilton, 
and  in  the  ordinary  course  of  the  trade  or  business  of 
selling  such  stove  wood  for  use  as  fuel,  and  not  to  pre- 
vent parties  from  buying,  selling,  or  delivering  stove  wood 
in  any  other  mode  expressly  agreed  on. 

An  amending  by-law  (No.  238)  added  to  the  first  section  ^ 
above  referred  to  thus  :  "and  the  sides  and  bottoms  of  such  m 
boxes  shall  be  constructed  of  slats,  each  five  inches  in  widths 
running  from  front  to  rear  of  such  boxes,  such  slats  to  be  «^ 
set  two  inches  apart  from  one  another." 

Another  amendment  was  made  by  by-law  No.  244^4^^ 
passed  a  month  before  this  conviction,  by  striking  out  tbe»  Mid 
words,  "and  bottoms,"  and  striking  out  the  word  "  two,"^ «i 
and  inserting  in  lieu  thereof  the  words  "  one  and  a  hali^"3i^ 
and  addin  the  words.  '*  and  that  the  first  of  such  si] 
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commence  at  the  surface  of  the  bottom  of  said  box." 
Ttie  last  by-law  mentioned  in  the  conviction  only  referred 
'to  penalties. 

Hie  defendant  was  a  wood  dealer  in  Hamilton,  and  the 
©'v^dence  was  clear  that  the  slats  in  his  waggon,  or  box,  in 
wlxich  he  delivered  the  said  stove  wood,  were  not  five 
inohes  wide  and  one  and  a  half  inches  apart,  as  prescribed 
^Le  by-laws. 

ll>efendant  admitted  this,  and  gave  evidence  that  he 
<l«Hvered  kindling  wood,  coal,  and  saw  dust  from  the  same 
'^^^c^,  which  boxes  had  been  inspected  and  stamped  by  tlie 
'^ocxl  inspector :  that  he  objected  to  the  requirements  of 
l)y-law,  because  he  would  have  to  keep  two  sets  of 
for  his  business  in  delivering  coal,  wood,  and  saw 
^  and  that  he  believed  it  impossible  to  make  the  sides 

'tte  box  strong  enough  to  hold  wood  when  thrown  in  as 
^^"^-^^lly  done,  and  the  slats  would  bulge  out  and  be  unser- 
'■^^^able,  &c. :  that  the  wood  was  never  put  in  the  boxes 
^^^i  exposed  for  sale,  but  it  was  always  ordered  before  being 
^^^"t  in  the  boxes.    He  called  a  carpenter  to  prove  that  to 
^  struct  the  sides  of  slats  as  required  would  make  them 

cumbersome  to  be  strong  enough  to  be  used  by  wood 
lers  :  that  they  ought  to  be  supported  by  the  sides,  and 
^^n  then  would  bulge  out. 

-^^acKdcan,  Q,  C,  shewed  cause. 
^OUment,  contra. 

"Iffeb.  4, 1884.    Hagarty,  C.  J.— The  Municipal  Act,  R. 
O.  ch.  174,  sec.  466,  allows  the  passing  of  by-laws  under 

head  of  Marker,  &c.,  thus,  sub-sec.  6 : 
**For  regulating  the  place  and  manner  of  selling  and 
j^^%hing  grain,  meat,  vegetables,  fish,  hay,  straw,  fodder, 
^^^^j  wood,  lumber,  shingles,  farm  produce  of  every  descrip- 
^^51,  small  ware  and  all  other  articles  exposed  for  sale,  and 
^^^^  fees  to  be  paid  therefor,"  &c. 

Sxib-sec  9 :  "  For  regulating  the  mode  of  measuring  or 
^^hing  (as  the  case  may  be)  of  lime,  shingles,  laths, 
^^^^^  wood»  coal,  and  other  fuel* 
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Sub-sec.  11:  "  For  regulatin^2f  all  vehicles,  vessels,  and  aC~ 
other  things  in  which  any  thing  is  exposed  for  sale 
marketed,  and  for  imposing  a  reasonable  duty  thereoi 
and  establishing  the  mode  in  which  it  shall  be  paid. 

The  by-law  may  regulate  the  place  and  manner  of  set? 
ing  and  weighing  cord  wood. 

2.  May  regulate  the  mode  of  measuring  or  weighing 
cord  wood,  coal,  or  other  fuel. 

The  question  seems  narrowed  down  to  this :  Can  they 
forbid  any  person,  upon  sale  of  this  stove  wood,  from 
delivering  it  to  the  purchaser  in  or  from  any  waggon, 
sleigh  or  vehicle,  except  from  a  waggon  or  sleigh  box 
of  one  or  other  of  two  named  capacities,  viz.,  84  or  42 
cubic  feet,  prescribing  how  the  sides  and  bottoms  must 
be  made,  &c.  ?  The  box  is  to  be  marked  half  cord,  quarter 
cord  respectively. 

Or,  in  other  words,  can  the  municipality  compel  dealers 
to  use  vehicles  for  delivery  of  the  wood  they  sell,  except 
made  of  a  prescribed  size,  capacity,  and  form  of  con.strac- 
tion  ? 

I  do  not  propose  to  discuss  any  wider  question  than  that 
distinctly  raised  by  the  conviction  in  this  case. 

We  need  not  raise  any  question  as  to  the  power  of  the 
council  to  regulate  the  place  and  manner  of  selling  and 
weighing,  the  wood  when  exposed  for  sale,  and  the  fees 
to  be  paid  therefor. 

They  may  appc^int  where  it  is  to  be  sold,  and  the  man- 
ner in  which  it  is  to  be  weighed,  to  charge  fees  therefor.  ^ 

It  is  to  be  noted  that  the  word  used  in  the  sub-section  6  4 
is  weighing  not  measuring. 

Sub-sec.  9  allows  them  to  regulate  the  mode  of  measur-^ 
ing,  or  weighing,  (as  the  case  ma;*  be,)  certain  of  th» 
articles  mentioned  in  sub-sec.  6.    We  may  assume  thei 
fore  that  they  may  provide  for  the  ascertaining  of 
true  quantity  sold  by  some  process  of  weighing  or  measuring. 

Having  done  this  can  the^  do  more,  in  the  way  of  dii 
ing  every  delivery  to  the  purchaser,  whether  living  net 
or  far,  in  any  vehicle  except  one  of  a  prescribed  sise 
kind? 
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I   ^un  not  concerned  to  discuss  v/hether  the  by-law  is  wise, 
unwise,  whether  it  may  or  may  not  be  the  best  way  to 
*«<^extain  measurement  for  the  protection  of  customers. 
A^iewed  in  any  light  it  involves  a  very  formidable  exercise 
f>ower,  and  if  legal  would  enable  a  similar  rule  to  be 
to  the  large  interests  in  the  trade  in  coal,  cord- 
^^^^<=>d,  lime,  shingles,  laths,  particularly  mentioned  in 
sec.  9,  if  it  might  not  also  be  extended  to  the  largest 
^■^"^^■^^rests  in  the  country,  as  to  the  grain  trade,  &c.,  under 
Vii^^sec.  6. 

31  interpreting  an  enactment  of  the  Legislature  we  may 
'^^^"^^e  to  consider  the  extent  to  which  a  particular  con- 
^"^-'^^  'uction  of  it  may  be  pushed. 

lis  defendant  is  convicted  for  this,  that  having  sold 
le  cordwood  he  did  unlawfully  use  for  the  measurement 
delivery  thereof  a  waggon  not  constructed  as  the  by- 
7B  provide,  and  did  deliver  it  to  the  purchaser  therefrom. 
Ss  is  the  offence  charged. 

"^ith  the  strongest  desire  to  uphold  all  regulations 
onably  made  by  the  municipalities,  I  am  unable  to 
^  how  this  conviction  can  be  supported. 
OlPoT  the  purposes  of  the  case  I  concede  their  right  to  pro- 
"^i^ieforthe  weighing  or  measuring  of  the  wood  sold  by 
Pendant,  but  when  he  has  sold  it  I  do  not  see  how  they 
^"sf^^n  force  carriage  and  delivery  in  a  specially  sized  and 
^oxaatructed  vehicle,  to  be  provided  by  the  vendor  as  a 
'tt^eiUas  of  ascertaining  the  weight  or  measurement. 

It  is  not  necessary  here  to  decide  that  they  could  law- 
tvilly  compel  a  vendor  to  provide  a  box  of  named  dimen- 
sions at  his  wood  yard,  where  all  wood  sold  by  him  could 
measured.  That  would  be,  in  effect,  making  him  provide 
means  of  measurement ;  but  such  a  course  would  fall 
iar  short  of  compelling  all  deliveries  in  the  city  to  be  made 
prescribed  vehicles. 

If  it  can  be  done  with  stove  wood,  it  can  without  ques- 
tion be  done  with  coal. 
Seetion  12  of  the  by-law  exempts  from  its  operation  the 
where  by  express  agreement  the  selling  and  delivering 
""^^^y  be  in  any  other  mode. 
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This  conviction  is  absolute  for  the  user  of  a  vehicle  other 
than  that  directed,  without  negativing  any  express  agree- 
ment to  the  contrary,  and  the  evidence  is  wholly  silent  as 
to  whether  any  such  agreement  existed  or  did  not  exist. 

This  point,  however,  was  not  taken  by  the  applicant,  nor 
does  the  conviction  or  the  evidence  shew  what  quantity 
was  being  carried  for  delivery  in  defendant's  waggon,  or 
whether  a  lesser  quantity  than  the  quarter  cord  was  being 
carried. 

I  cannot  clearly  see  from  the  by-laws  what  provision  is 
made  for  the  sale  or  delivery  of  a  less  quantity  than 
a  quarter  of  a  cord,  or  how  it  is  to  be  delivered  if  carried  at 
at  all  by  the  vendor ;  but  I  have  only  to  deal  with  the 
subject  matter  of  the  conviction. 

I  feel  compelled  to  hold  that  it  cannot  be  supported,  and 
must  be  quashed. 

It  is  hardly  necessary  to  discuss  sub-sec.  11,  as  it  is  clear 
this  conviction  is  not  affected  by  its  words.  The  vehicle 
here  used  was  not  one  in  which  the  goods  were  exposed  for 
.sale  or  marketed. 
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Patterson  et  al.  v.  McKellar,  Sheriff. 

•  gooda — Delivery  to  slieriff—Sale  by  execution  debtor  thereafter — 
Right  of  Sheriff  to  goods — Abandonment. 

J  ^*"^^*iff  received  two  executions  against  one  M.'s  ^foods,  on  the  I8th 
^^^"r^^-^  ^ry,  and  15th  February,  respectively.    He  made  a  formal  seizure 
^  ^     ^^he  delivery  of  the  first  writ,  but  left  no  one  in  possession,  and  the 
nation  debtor  remained  in  possession,  and  earned  on  his  business 
^^-^  _|[^>efore  the  seizure.   There  had  been  a  stay  on  this  writ  by  the 
■^^^^..^^  "^itor  for  the  execution  creditor,  but  on  the  delivery  of  the  second 
%  vT  V^^^the  sheriff  was  directed  to  proceed  on  both.    On  the  6tli  March, 
^^■^^^   goods,  consisting  of  the  whole  of  the  execution  debtor's  stock  in 
x^^^^^3e,  were  sold  by  the  execution  debtor  to  the  plaintiffs,  who  re- 
them  to  their  own  place  of  business.    On  22nd  March,  the 
^^^^^^riff  seized  all  the  goods  then  in  the  plaintiffs  possession,  which  he 
to!  -^^^  received  from  the  execution  debtor,  as  also  certain  goods  of  the 
^  ^^^^^intiffg  which  he  claimed  to  take  in  lien  ot  goods  received  from  the 
"^■r^  ^^^cation  debtor  and  sold  by  plaintiffs.  The  sale  to  the  plaintiffs  was 
^'^^^^^^nd  to  be  bona  fide,  and  for  value,  and  without  notice  of  the  exe- 

j^^^^^ons.    In  replevin  for  the  goods, 
^^^^Z^,  WiLScv,  C.  J.,  dissenting,  that  the  sheriff  was  entitled  to  the  goods 
aj^^j     the  execution  debtor  then  in  plaintiffs'  possession ;  but  not  to  the 
^  ^^^^ods  taken  by  the  sheriff  in  lien  of  those  sold  by  the  plaintiffs  :  that 
X  ^^^'^re  was  no  abandonment  of  the  executions,  nor  any  such  conduct  on 
part  of  the  sheriff  or  the  execution  creditor  as  to  estop  them  from 
^rting  that  the  executions  were  in  force, 
'^he  sheriff  maWng  his  seizure  on  the  22nd  March,  the  plaintiff  gave 
an  undertakmg  to  answer  for  all  goods  sold  by  him  thereafter,  if 
sheriff  should  bs  held  entitled  to  the  goods. 
^^^^<^,  under  a  counternslaim  setting  up  this  undertaking  the  sheriff  was 
^titled  to  recover  the  value  of  the  goods  sold  by  the  plaintiflfo  after  the 
"Snd  March,  and  before  the  issue  of  the  writ  of  replevin. 

*-Ihis  was  an  action  of  replevin  brought  against  the  def en- 
^  T_^^^t  the  sheriff  of  the  county  of  Wentworth,  who  had 
^-w^^-sed  and  taken  certain  lumber  out  of  the  possession  of 
^^/^  plainti£b,  under  two  writs  of  execution  against  the 
-^^^^"^^xls  and  chattels  of  one  T.  T.  Milne,  in  two  suits  of  Hatton 
MUvs.  The  first  writ  issued  on  January  18th,  1882, 
4  the  second  on  15th  February,  1882. 
^e  plaintiffs  claimed  title  under  a  sale  of  the  lumber 

ie  to  them  by  the  said  Milne  on  March  7th,  1882. 
The  cause  was  tried  before  Patterson,  J.  A.,  without  a 
ry,  at  Hamilton,  at  the  Fall  Assizes  of  1882. 
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The  facts  are  fully  stated  in  the  following  judgment 
the  learned  Judge  at  the  trial. 

Patterson,  J.  A. — The  plaintiffs,  who  are  dealers 
lumber  in  Hamilton,  replevied  from  the  defendant,  whc 
sheriff  of  the  county  of  Wentworth,  51,300  feet  of  lumk 
which  the  defendant's  deputy  had  seized  in  the  plaints 
lumber  yard  and  removed. 

The  statement  of  the  plaintiffs'  claim  is  equivalent; 
the  former  declaration  in  replevin. 

The  defendant,  in  his  statement  of  defence,  justifies 
seizure  under  a  ji.  fa.  against  one  Milne  at  the  suit  of 
J.  S.  Hatton,  delivered  for  execution  on  18th  JaniB^ 
1882,  under  which  he  alleges  he  seized  on  19th  Janua 
1882.  He  goes  on  to  aver  that  the  goods  were,  at  the  tic 
of  the  seizure,  the  property  of  Milne,  and  exigible  for  iM 
satisfaction  of  the  judgment,  and  that  they  were  lawful^ 
seized  under  the^/i.  fa.  He  further  sets  out  that  he,  as  li 
lawfully  might,  delayed  from  time  to  time  to  sell  the  good 
under  the  writ:  that,  while  they  were  under  seizure,  thej 
remained  and  were  for  a  time  in  the  lumber  yard  and  pw 
mises  of  the  plaintiffs,  who  undertook  in  writing  to  delive 
them  up  to  the  defendant,  as  sheriff,  upon  demand :  tha 
the  plaintiffs  now  pretend  to  claim  title  as  purchasers  froi 
Milne,  which  title  the  defendant  contests ;  and  that,  upo 
that  claim  being  made,  he  demanded  the  goods  under  th 
writ  and  undeitaking,  and  removed  them  from  the  plaintiff 
premises. 

As  a  second  branch  of  his  defence,  he  alleges  that  th 
removal  was  with  the  leave  and  license  of  the  plaintiffl 
and  he  further  submits  that  replevin  will  not  lie  agains 
him  as  sheriff  in  possession  of  goods  seized  in  execution. 

The  defendant  also,  by  way  of  counter-claim,  alleges  tha 
the  plaintiffs  by  their  writing,  while  the./i. /a.  was  in  ful 
force  and  unsatisfied  in  the  hands  of  the  defendant  fo 
execution,  promised  and  agreed  for  a  valuable  consideratioi 
to  deliver  up  to  the  defendant  the  goods  mentioned  in  th 
statement  of  claim,  as  and  for  the  goods  of  Milne,  or  t 
account  and  pay  over  to  him  the  value  of  them ;  and  unde 
that  promise  he  claims  the  value  of  the  goods. 

I  allowed  an  amendment  of  the  counter-claim  by  settioc 
up  a  second  ii.  fa.,  issued  by  the  same  judgment  creditor 
against  Milne,  and  delivered  to  the  sheriff  on  15th  Februac 
1882;  but  I  refused  leave  to  justify  the  seizure  under  it.  - 

The  plaintifis,  in  their  reply,  join  issue  upon  the  sta^ 
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mont  of  defence,  and  further  allege  that  the  defendant 
ab&ndoned  the  seizure  of  the  goods  of  Milne  mentioned  in 
the  statement  of  defence,  and  allowed  Milne  to  dispose  of 
them  as  he  saw  tit;  that,  after  the  defendant  had  abandoned 
the  seizure,  and  while  he  allowed  Milne  to  sell  the  goods, 
the  plaintiffs  purchased  from  Milne  a  portion  of  the  goods 
replevied,  but  the  residue  were  never  the  property  of 
Milne.  Further,  they  say  that  the  defendant  sent  his  deputy 
and    lailifls  to  the  plaintiffs  lumber  yard  with  waggons 
and  carts,  and  threatened  and  intended  to  remove  all  the 
plaintiffs'  lumber  unless  the  plaintiffs  would  pay  the  execu- 
tion,  though  the  defendant  well  knew  that  nearly  all  the 
luxTk'ber  in  the  yard  never  belonged  to  Milne,  jind  that  such 
removal  w^ould  stop  the  plaintiSs'  business  and  cause  them 
8*"^^^  loss  ;  and  by  threats  and  duress,  and  in  order  to  avoid 
sucli  removal  and  loss,  forced  and  compelled  the  plaintiffs 
J®**  ixist  their  will  to  sign  the  alleged  agreement ;  and  that 
^^^tiiwith,  after  signing  the  agreement,  they  repudiated  it 
'^J^d  fiave  the  defendant  notice  of  such  repudiation.  And  it 
states  that  there  was  no  consideration  for  the  agree- 
^^^t.    Issue  is  joined  by  the  defendant  upon  this  reply. 

iTaere  are  not  many  facts  to  decide,  but  I  have  to  find 
^■^^xiQ  from  evidence  which  is  conflicting  upon  several 
^^"terial  points. 

iTie  plaintiff  John  Patterson,  Milne  the  execution  debtor, 
Mr.  Gaultthe  manager  of  the  Hamilton  branch  of  the 
I  ^^cjhants'  Bank,  give  arcounts  of  the  purchase  of  the 
^^^l)er  by  the  plaintifls,  which  are  not  in  all  particulars 
^?^ily  reconcilable ;  and  the  version  given  by  the  deputy 
®*^^x*iff  of  some  transactions  is  directly  opposed  to  the 
^^^5^ence  of  some  other  witnesses. 

.  I  may  say  that  the  defendant  took  no  part,  personally, 
^  'tie  proceedings  which  are  in  question,  but  was  through- 

^  t  represented  by  his  deputy. 
^   -I  have  no  reason  to  doubt  that  the  plaintiffs  bought  the 
^^^l>er  in  good  faith,  and  I  believe  that  they  did  so  without 
knowledge  of  its  having  been  taken  in  execution  or 
^^^g  subject  to  be  taken  in  execution,  or  of  there  being 
execution  against  Milne  in  the  hands  of  the  sheriff.  I 
of  this  opinion,  notwithstanding  the  evidence  given  by 
*  *>cian  named  Robert  Cruikshank,  of  w  hich  I  may  have  to 
^P^^  again.    I  believe  also  that  they  paid  at  maturity  the 
'^^'^^^  which  they  gave  for  the  lumber  without  any  collusive 
dishonest  understanding  with  the  bank  or  its  cflBcers 
that  therefore,  if  they  have  now  to  submit  to  the  los.s 
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of  the  goods  they  paid  for,  an  injustice  will  be  done  =^  to 
th'jm,  even  though  they  may  on  legal  grounds  be  helple 

Jlilne  was  carrying  on  business  as  a  dealer  in  lumber 
Hamilton.    Mr.  Laidlaw,  a  solicitor  practising  in  Hamilt« 
recovered  judgment  against  him  and  one  Davidson,  fo- 
debt  due  to  <me  Hatton,  and  issued  a,  Ji.fa,  and  delivei 
it  to  the  sheriff  on  18th  Januaiy,  1882. 

Under  that  writ  the  deputy  sheriff  seized,  in  a  mer 
formal  manner,  the  luml.w  in  Milne's  yard  and  his  ham 
and  lumber  waggon.    He  did  not  retain  possession  of  a'»^j 
thing  seized,  nor  interfere  with  Milne  carrying  on 
business  and  selling  and  delivering  lumber  as  usual. 

Milne  applied  to  Mr.  Laidlaw  for  time,  and  on  2Qt^^^ 
January  Mr.  Laidlaw  wrote  to  the  sheriff  thus: 

Hatton  y,  Milne. — The  defendant  assures  me  thath^ 
is  ex])ecting  to  receive  money  on  a  contract  in  about  two^^^^ 
weeks,  and  I  am  willing  that  he  shall  be  allowed  this 
extension  of  time  for  payment  of  this  execution,  and  that 
you  shall  not  advertise  his  goods  or  press  the  execution  in 
thr  meantime." 

Mr.  Gault,  the  bank  manager,  interested  himself  in  some 
way  in  either  procuring  this  extension  of  time  or,  at  the 
least,  in  inducing  the  deputy  sheriff  not  to  take  actual 
possession. 

I  am  not  quite  clear  as  to  the  ])art  taken,  either  at  this  8 
time  or  afterwards,  by  Mr.  Oault,  and  I  do  not  think  it^^ 
essential  to  understand  it  thoroughly.  I  am  mDre  con- 
cerned with  what  was  done  by  the  sheriff ;  and  it  may  be 
that  that  will  appear  to  be  shewn  suflSciently  by  the  deput}^, 
sheriff,  at  all  events  for  the  purpose  of  charging  the  sheriffs 
even  though  one  might  hesitate  before  giving  full  effect  t 
all  that  he  says,  if  the  question  was  with  the  bank  or 
sti-anger.  The  deputy  sheriff  tells  us  that  on  the  sam*. 
day,  2()th  January,  on  which  Milne  brought  him  Mr.  Laidi 
law's  letter,  Milne  and  Gault  came  together  to  his  offic»^ 
and  Mr.  Gault  then  said  he  wished  that  Milne  should  not  1 
])ut  to  costs,  and  that  if  the  sheriff  would  not  put  a  man  r  in 
possession,  he  would  be  responsible  for  the  safe  custody  •  of 
the  goods,  as  he  was  raising  money  to  pay  off  all  Mifn^»-  — e's 
liabilities.  Mr.  Laidlaw  deposed  that  the  deputy  shei"  "Hff 
told  him,  sometime  within  the  two  weeks  from  2(^^^^^Bth 
January,  that  Mr.  Gault  was  raising  money  for  Milne  -to 
pay  oti*  the  execution ;  and  that  he,  Laidlaw,  knew  frczi^^"-  cm 
Mr.  Gault  that  he  was  working  in  the  interest  of  Milne 
raise  money.    Mr.  Gault  also  states  that  he  went,  respe  - 
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ong  the  execution  of  18th  January,  to  the  sherifTs  office, 
"^nd  to  Mr.  Laidlaw's  office,  but  he  denies  having  under- 
^ken  to  be  responsible  for  the  goods.    He  says  there  was 
-a  note  of  Milne's  in  his  bank  for  $500,  which  was  secured 
by  a  chattel  mortgage,  and  he  does  not  admit  any  more 
-extensive  interest  in  Milne's  affitirs.    The  chattel  mortgage 
is  spoken  of  once  or  twice  by  other  witnesses,  but  it  is  not 
in  evidence,  and  I  know  nothing  about  it,  neither  date  nor 
purport,  beyond  the  casual  references  made  to  it.  Milne, 
J.,  says  he  gave  up  the  lumber  to  Mr.  Gault  under  the 
XLortgage. 

MUne's  account  of  the  stay  given  by  Mr.  Laidlaw  is  to 
the  effect  that  Laidlaw  wanted  as  security  the  claim  of 
Jkfilne  upon  some  contracts ;  and  that  he  supposed  he  had 
•assigned  the  contracts  and  that  the  execution  had  been 
taJcen  off  altogether. 

On  16th  Febi-uary,  1882,  Mr.  Laidlaw  delivered  to  the 
sheriff  another  fi,fa.  at  the  suit  of  Hatton  against  Milne, 
aod  at  the  same  time  he  says  he  left  a  verbal  message 
wit^h  a  boy  in  the  sheriff's  office,  that  both  writs  must  be 
resumed  without  delay.    The  deputy  sheriff  says  that, 
^poa  receiving  the  second  writ,  he  levied  on  the  household 
^**^^iture  and  the  lumber  that  was  still  there  ;  but  he  did 
^ot  place  a  man  in  possession.  His  levy  was  in  fact  merely 
^'■^al,  as  the  first  had  been.     He  explains  this  by  telling 
'ttk&t  Mr.  Qault  reiterated  his  assurances  that  both  the 
"^^^Vitions  would  be  paid,  and  that  in  the  meantime  he 
^^^Id  be  responsible  for  the  forthcoming  of  the  goods.  To 
assurance  on  this  point  doubly  sure,  he  refers  to  his 
^^^^^^  under  date  16th  February,  1882,  where  there  is  an 
iitiry  made,  as  he  says,  at  the  time,  to  this  effect:  "  Levied 
second  execution  at  defendant's  dwelling  house,  and 
him  I  must  leave  man.    Drove  to  Laidlaw's  with 
2^^*  but  could  not  see  Laidlaw.    Gault,  the  manager  of 
Vwnk  came  to  my  office,  and  promised  to  find  money 
1^  I^^y  both  executions  and  writ,  and  undertook  to  be  res- 
^^^%ible  for  safe  custody  of  goods  if  man  was  not  put  in 
^J^^^^iQssion ;  said  would  have  money  in  a  few  days  as  he 
U carrying  his  account.    I  agreed  on  Gault's  personal 

^.J^^''**^^^  ^  " 
ji^J^'txlne  says  he  does  not  remember  the  second  seizure, 

f^J^  Qault  says  the  whole  story  entered  in  the  diary  is  a 

^^T**ication  as  far  as  it  relates  to  him.    He  swears  he  was 

m,t  the  office  except  on  the  one  occasion :  that  he  did 

^     know  of  the  second  writ :  that  he  was  not  carrying 
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Milne's  account :  and  tliat  he  gave  no  such  undertaking 
The  deputy  sherifl'  is  thus  flatly  contradicted  by  QaulCT 
and  he  is  not  coiTolx)rated  by  Milne.    In  eflfect.  Mill 
affirmatively  contradicts  him  also  when  he  says  that  T 
supposed  the  executions  were  taken  off  under  his  arran^ 
ment  with  Mr.  Laidlaw  in  January',  in  which  I  understo 
him  to  refer  to  the  debt  for  which  the  second  executi^ 
was  issued,  as  well  ar>  to  that  in  the  first  execution,  notwit 
standing  that  only  one  of  the  judgments  had  been  recover 
in  January. 

It  is  a  little  difficult  to  believe  that  the  rather  elaborat-^^^^^^Tjr 
worded  entry  was  made  in  the  diary  at  the  date  of  "tJt  .=*jhe 
transaction  while  the  officer  who  says  he  penned  it  did  ^r^not 
take  the  safer  course  of  getting  a  memorandum  from  Jfi'*^^^^^' 
Gault,  or  of  executing  his  writs.    The  fact  that  the  wri*  5  -r^™ 
were  not  executed  is,  however,  strongly  suggestive  of  som^"^** 
understanding  on  the  part  of  the  deputy  sheriff  that  b» 
had  either  a  guarantee  which  he  could  enforce,  or  a  prospec:^^^  ^lat 
on  which  he  could  rely  of  getting  the  money.    To  ^^^^^l^o- 
extent  his  story  may  be  said  not  to  be  destitute  of  corro-^"^  . 
boration  ;  but,  as  between  the  parties  to  this  suit,  I  must^^-^^ 
accept  it  as  true.    It  is  consistent  with  the  state  of  facts 
understood  by  the  plaintiffs  when  they  bought  the  goods^-t^^^^ 
and  the  defendant,  who  now  puts  it  forwaiiS  as  the  truth jJ^-^^' 
cannot  complain  of  its  being  accepted  as  the  truth.  I  refe*:^^ 
to  the  facts  stated  in  the  diary,  which  facts  may  well  b^<^  ^ 
true  as  there  stated,  whether  the  entry  was  made  when  i^'X 
purports  to  have  been  made  or  at  a  later  date.    I  express^^^J^® 
no  belief  one  way  or  other  upon  those  facts,  which,  fo:^^"^^^ 
anything  I  can  anticipate,  may  become  the  subject  of  litLt^ 
gation  outside  of  the  present  action.    I  merely  decide  t^:*' 
accept,  as  against  the  present  defendant,  the  account  givec^^ 
by  his  deputy.  , 

The  date  to  which  we  now  pass  on  is  Saturday,  '  ^ 

March.    Up  to  that  time  Milne  had  not  been  inteTfere 
with  in  his  business.    We  are  not  told  that  he  added  t 
his  stock,  but  it  is  in  evidence  that  the  sales  and  deliveria 
of  lumber  from  his  yard  proceeded  in  their  ordinary  cour 
On  the  evening  of  4th  March  negotiations  were  beeun  fa* 
the  purchase  by  the  plaintiffs  of  Milne's  stock  of  lumbv 
and  they  were  concluded  and  the  purchase  effected  » 
Monday  the  6th.    The  sale  was  made  by  Milne  or  Qmx]^^~--^^ 
or  by  Milne  and  Qault,  for  there  is  a  curious  discrepum^ 
among  the  three  persons  who  speak  of  it.    It  is  cer( 
that  Gault  took  an  active  part  in  it,  and  I  believe  he  \ 
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jch  to  do  with  it  as  Milne.  John  Patterson  says  he 
with  Milne,  but  saw  Mr.  Gault  in  connection  with 
urchase.  He  says  he  a^eed  with  Milne  to  give  a 
issory  note,  Milne  telling  him  that  if  he  did  not  find 
tx)  hand  it  to  Mr.  Gault.  Patterson  accordingly  made 
ote,  which  was  for  $500.65,  and  failing  to  find  Milne 
absconded  that  day,  he  handed  it  to  Mr.  Gault.  The 
was  payable  to  the  order  of  Milne.  Mr.  Gault  pro- 
l  the  indorsement  of  it  by  Milne's  wife,  ostensibly  as 
ney  for  her  husband,  but  afterwards  returned  it  to 
raon  and  got  him  to  make  another  in  its  place,  payable 
i  order  of  Patterson  and  brother,and  indorsed  by  them 
3  Merchants'  Bank.  The  note  was  at  three  months 
7th  March  and  was  paid  at  maturity. 
.  Gault  disclaims  any  share  in  making  the  sale.  He 
Milne  sold  the  goods ;  while  Milne's  story  is  that  it 
all  Oault's  doing.  He  says  he  let  Gault  have  the 
er  on  the  Saturday  on  his  mortgage,  and  that  Gault 
t  to  Patterson.  He  denies  making  any  arrangement 
te  a  note,  and  even  denies  any  knowledge  of  a  note 
ig  been  given.  He  goes  into  some  detail,  saying, 
gst  other  things,  that  Gault  had  been  angry  l^ecause 
>uld  not  let  him  have  the  lumber,  and  that  he  went 
ult's  house  to  tell  him  he  might  have  it. 
lave  already  said  that  I  believe  the  sale  was  made 
#ut  any  knowledge  on  the  part  of  Patterson  that  there 
%n  execution  in  the  sherifTs  hands  against  Milne, 
only  evidence  to  the  contrary  was  that  given  by 
rt  Cruikshank,  who  speaks  of  something  which  he 
A}  John  Patterson  a  few  days  after  Milne  gave  the 
jage  to  the  Merchants  Bank,  and  long  before  the 
er  was  moved.  It  was  as  he  says  long,  long  before 
5  went  away.  He  told  John  Patterson,  he  informs  us, 
■>  touch  the  lumber ;  that  the  sheriff  had  possession  of 
le  says  it  was  at  his  instance  that  Milne  gave  the 
el  mortgage ;  and  that  on  the  same  afternoon,  and 
e  the  mortgage  was  signed,  the  deputy  sheriff  came 
3  witness  and  told  him  he  had  possession.  He  further 
ined  that  Patterson  mentioned  to  him  that  Milne  was 
►uble,  and  that  he  was  going  to  buy  the  luiLber,  and 
be  then  told  Patterson  not  to  touch  it. 
tterson  denies  that  what  Cruikshank  swears  to  ever 
place.  He  says  Cruikshank  did  tell  him  that  the  bank 
,  chattel  mortgage  on  the  lumber,  but  that  was  after 
laintiffs  had  purchased  it;  and  that  he  never  told  him 
8  under  seizure. 


\. 
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i^liat  was  all  he  wanted,  and  if  I  would  give  an  under- 
l  to  give  up  the  lumber  if  the  sheriff  had  a  right  ta 

tho^t  was  all  he  wanted.    I  suppose  I  could  have  read 
"Writing,  but  he  was  in  a  hurry  and  I  did  not  read  it. 
■^^^  ^ciid  he  would  leave  a  bailiff  in  possession  if  I  did  not 
the  undertaking.    I  told  him  I  claimed  the  lumber. 
s^^id  Milne  had  no  right  tx)  sell  it,  that  he  had  seized  it 
^l>th  February;  I  told  him  I  had  settled  foi-  it." 
Tile  bailiff  Smith  corroborates  Patterson  with  reference 
7^  ^Vke  und«-rtaking  in  one  particular  which  has  an  impor- 
^^^t;  bearing  upon  the  effect  of  the  document,  when  he 
^*^^^8,  as  he  did  in  the  course  of  his  cross-examination, 
5*"^^  ^bat  Pattei*son  said  was,  that,  if  the  lumber  was  liable 
^Hose  executions,  the  plaintiffs  would  be  responsible, 
^^he  instrument  is  in  these  words : 

Hamilton,  22nd  March,  1882.    We  hereby  undertake 
deliver  up  to  the  sheriff  of  the  county  of  VVentworth  or 
^■^^^ount  to  him  for  the  lumber  removed  by  us  from  the 
I^***^coises  of  T.  T.  Milne,  builder,  city.  Given  under  our  hand, 

u  Patterson  Bugs." 

T^liis  was  signed  under  the  circumstances  shewn  by  the 
^^idenceof  Patterson,  Snjith  and  deputy  sheriff,  and  on 
occasion  at  which  Patteison  for  the  fiVst  time,  so  iar  as. 
^  S&'t^her  from  the  evidence,  became  aware  of  the  existence 

soon  as  he  had  got  rid  of  the  officers,  Patterson  went 
^  HAr.  Gault  and  told  him  what  had  happened.  At  his 
^^g^^estion  he  consulted  Mr.  Mai-tin,  a  solicitor,  who  advised 
XX)  get  back  the  undertaking  and  let  the  sheriff  seize  in 
ordinf»ry  way.  Patterson  accordingly  went  to  the 
f^^"K*iff  *s  office  and  asked  for  the  paper.  What  thereupon 
5?I'^J>ened  is,  like  so  many  other  of  the  incidents,  told  in 
"^"^rent  ways.  Patters(»n  simply  tells  us  that  the  deputy 
**^^*iff  consulted  his  solicitor  and  then  refused  to  give  up 
.  3)aper.  The  deputy  sheriff  says  that  Pattei  son  explained 

^^=^  matter  to  the  sheriflf  s  solicitor  and  left  the  oflSce  fully 
^jL^t'd  the  goods  should  remain. 

1^        am  8atisfie<l  that  there  was  no  assent  by  the  plaintiffs 
the  letention  of  the  memorandum  after  the  demand 
l^-^e  for  it  under  Mr.  Martin's  advice,  and  no  acquiescence 
^      '•ihe  claim  asserted  by  the  deputy  sherifi  to  the  goods.  I 
:iiot  attach  much  importance  to  the  demand  of  the  docu- 
^^^t  beyond  its  significance  as  a  prompt  rei)udiation  of 
agreement,  and  a  distinct  notice  to  the  sheriff  not 
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to  forbear  to  take  any  action  he  might  think  necessary  in  ^ 
reliance  on  the  plaintiffs'  acquiescence. 

It  is  not  necessary  to  refer  in  detail  to  what  took  place  9^ 
during  the  week  following,  in  the  way  of  correspondence 
between  the  solicitors,  attempts  to  have  interpleader  pro-  ^  ^ 

oeedings  instituted,  &c.,  as  those  matters  do  not  touch  the  • 
present  controvei-sy.    The  result  was  that  on  29th  March  ^ 
the  deputy  sheriff  broke  into  the  plaintiffs  yard  and 
renioved  th(^  lumber,  which  was  afterwards  replevied. 
One  matt(»r  only  relating  to  the  seizure  requires  mention. 
The  <leputy  sheriff  states  that  after  he  had  been  refused  J 
admittance,  and  had  broken  into  the  yard,  the  plaintiff,  ^ 
Thomas  Patterson,  aided  him  by  pointing  out  certain  piles 
of  bimber  which  had  not  been  got  from  Milne;  and  that 
tho<e  |)iles  were  left,  and  only  the  others,  or  what  Thomas 
Patter>on  indicated  as  the  Milne  lumber,  taken.    This  is 
given  as  evidence  of  the  indentitj'  of  the  lumber  taken, 
and  also  as  supp(»rting  the  defence  of  leave  and  license. 
Thomas  Patterson  sweai^s  that  he  refused  point  blank  to 
point  any  lumber  out,  and  warned  the  teamsters  that  the}' 
would  remove  the  lumber  at  their  peril.    A  bailiff  called  ^ 
Littleliales  was  with  the  deputy  sheriff.    He  was  not  called  ^ 
as  a  witness.    I  do  not  rely  on  the  version  of  this  transac-  — 
tion  given  l)y  the  deputy  sheriff. 

Upon  the  state's  of  facts  thus  described,  I  am  of  opiniond^, 
that  the  plaintiffs  are  entitled  to  judgment. 

The  main  contention  on  which  the  defendant  relies  is  ^ 
that  the  goods  were  bound  by  the  writs  of  /i.  /a.,  and  that-, 
therefore  he  had  right  to  seize  them  as  he  did.    Upon  thrf 
topic  I  have  been  referreil  to  a  number  of  authorities. 
<lo  not  tind  among  them  any  case  precisely  on  all  fouiKi. 
with  this  one  ;  but  I  tind  doctrines  laid  down  which  seei 
to  be  sufficient  to  justify  in  law  the  decision  which  I 
to  be  called  for  by  justice  as  between  the  plaintiffi 
defendant. 

The  facts  on  which  I  found  my  opinion  are  that 
sheriff,  having  the  /i.  fa,  in  his  hands,  and  after 
warning  from  the  solicitor  who  issued  it  that  he  requii 
it  executed  and  returned,  left  Milne,  the  execution  debt 
in  uncontrolled  possession  of  the  goods,  permitting  h 
openly  and  in  the  ordinary  manner  \q  sell  and  use  th 
in  the  way  of  liis  trade ;  and  that  he  did  this  in 


upon  the  undertaking  of  Mr.  Gault  to  see  the  debt  paid 
to  b.)  resj)o:isil)]e  for  the  goods.    Thereupon  the  plaint: 
in  good  faith  buy  the  goods  either  directly  or  indii 
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^'^"'oiix  Gault,  or  buy  from  Milne  and  Gault  together.    I  do 
ttiink  it  matters  whether  the  purchase  was  from  Milne 
t>y  Gault's  intervention,  or  from  Gault  by  Milne's  inter- 
^'^^ntion,  which  would  be  the  shape  of  it  if,  as  Milne  states, 
knd  given  the  goods  to  Gault  under  the  chattel  mort- 
In  either  case  Gault  got  the  money  for  the  bank, 
^*^l»os^  manager  he  was.    The  piice  paid  was  a  fair  price, 
p^*->l>ably  more  than  the  sheriff  could  have  realized  if  he 
sold.    The  matter  then  stood  thus : — The  plaintiffs  had 
t;lie  ^oods,  and  had  paid  for  them.    Mr.  Gault  nad  received 
J>rice,  and  the  sheriff  had  Mr.  Gault's  undertaking  to 
over  the  money,  or  to  pay  the  judgment  debt.  What 
liappened  was  the  natural  result  of  the  conduct  of  the 
sheiriflr.    lie  was  not  prejudiced,  if  his  evidence  is  true 
Wia^fc    he  had  Mr.  Gault's  undertaking.    And  a  fraud  will 
"aftvo  been  committed  upon  the  plaintiffs  if,  after  having 
P^^d  for  the  goods,  they  have  to  lose  them  or  pay  for  them 
^    second  time.    To  that  fraud  the  sheriff,  through  his 
^^Jpvity,  will  have  been  a  direct  party  if  he  intended  that 
:^f«xeor  Gault  should  sell  the  goods,  or  if  he  left  them  in 
"^^T^e's  possession  with  the  contemplation,  even  if  he  did 
not  cu;tually  intend,  that  they  might  be  sold  as  they  were  ; 

if  not  chargeable  as  a  paHiceps  fraudu,,  he  will  at 
*^^-^'fc,  by  his  conduct,  have  enabled  the  others  to  commit 
fraud. 

'X'lie  situation  is  that  which  is  put  by  Draper,  C.  J.,  in 
^'<^'s^uther8  V.  Reynolds,  12  C.  P.  596,  at  p.  599:  "  If  he  had 
'^f'^oved  it  when  he  made  the  purchase,"  the  Chief  Justice 
speaking  of  a  chattel  which  Carruthei-s  had  bought 
r^Q  a  judgment  debtor  who  had  been  allowed  by  the  sheriff 
^  ^^c:eep  open  his  shop  and  continue  his  bui>iness,  but  which 
Off^^^l^  though  Carruthers  had  paid  for  it,  he  had  allowed 
^     ^^*«inain  on  the  debtor  s  premises,  "  1  am  at  present  of 
^^on  that  the  sheriff  could  not  have  followed  and  seized 
-      ^:^n  the  strength  of  the  execution  in  favour  of  Grasett, 
the  sheriff's  own  conduct  put  it  into  the  power  of  the 
J-    "^^<5ution  debtor  to  commit  a  fraud,  or  it  amounted  to  a 
,^^^^1186  to  liim  to  sell  any  of  his  goods,  trusting  that  he 
^^•^^  Vild  pay  over  the  proceeds  to  the  sheriff,  and  constituting 
a  qudsi  agent  of  the  sheriff  to  sell." 

case  of  Mclntyre  v.  Stata,  4  C.  P.  248,  and  the 
^^isions  referred  to  in  that  case  and  in  Caath  v.  Buttan, 
-t^i^rted  at  p.  252  of  the  same  volume,  may  also  l>e  referred 
in  support  of  the  plaintiffs*  position. 
^  hold,  therefore,  that  the  property  in  the  goods  passed 
the  plaintiffs  as  against  the  defendant. 
52 — ^VOL.  IV  O.R. 
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It  was  objected  that  replevin  would  not  He  against 
sheriff  for  goods  seized  under  execution.    I  do  not  reqw 
to  consider  this  objection  at  any  length.    The  sheriff 
here  seized  gOvxis  which  he  was  not  authorized  to  s— ^ 
under  the  fi.  fa.,  because  they  were  at  the  time  of 
seizure  the  property  of  the  plaintiffs,  and  were  not  sub»j 
to  seizure  by  the  defendant.    Under  those  circumstazK^ 
it  is,  I  think,  clear,  that  the  owner  may  replevy  from 
sheriff.    The  case  comes  distinctly  within  the  terms  of  Li 
Act  respecting  Replevin,  R.  S.  O.  ch.  53;  and  the  afe: 
judgment  given  by  Mr.  Justice  Gwynne  in  Jameson 
Kerr,  8  U.  C.  L.  J.  240,  6  P.  R.  3,  makes  it  unnecessary 
for  me  to  discuss  the  subject  further. 

The  defendant  has,  however,  set  up  by  way  of  counter 
claim  a  demand  for  the  value  of  the  lumber  seized  by  hin 
and  replevied  by  him,  under  the  document  signed  by  thi 
plaintiffs  on  22nd  March,  1882. 

I  think  any  such  claim  is  entirely  out  of  the  question 
The  circumstances  under  which  the  document  was  obtjiined 
and  the  retention  of  it  after  the  prompt  repudiation  of  i 
by  the  plaintiffs,  would  make  it  inequitable  to  enforce  ii 
But,  setting  aside  these  considerations,  the  defendant  mus 
fail  on  other  grounds.  There  is  no  consi(ieration  expresset 
for  the  promise  to  deliver  up  the  goods.  We  have  there 
fore  to  look  elsewhere  for  evidence  of  the  consideration 
and  we  find  from  the  testimony  of  the  bailiff  Smitl 
corroborating  that  of  the  plaintiff  John  Pattei-son,  that  th 
consideration  was  not  only  the  forbearance  to  remove  th 
goods,  as  the  deputy  sheriff  seemed  to  say,  but  it  was  tha 
the  goods  should  appear  to  be  liable  to  seizure  in  the  banc 
of  the  plaintiffs,  under  the  writs  of  execution.  I  ai 
inclined  to  think  that  without  the  express  e  /idence  of  tki 
ingredient  of  the  consideration,  the  same  thing  wou~ 
necessaiily  have  been  implied  from  the  circumstances.  TI 
memorandum  itself  makes  no  allusion  to  the  execution 
The  bare  agreement  to  hand  over  goods  to  the  sheriff,  whi  . 
is  all  that  is  expressed,  would  go  no  farther  towards  8« 
porting  an  action  than  a  naked  promise  to  hand  over  gocz 
to  any  one  else.  The  existence  of  the  executions  has  to 
proved  by  parol,  and  when  we  learn  that  it  was  for  fl 
purpose  of  those  writs  that  the  sheriff  was  to  have  ^ 
goods,  it  follows,  even  without  the  direct  evidence  on  — 
point,  that  the  right  to  take  the  goods  under  the  writs 
at  the  bottom  of  the  agreement. 

The  plaintiffs  are  entitled  to  damages,  which  are 
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necessarily  confined  to  the  price  of  the  replevin  bond,  but 
wbich  ought  to  include  all  the  damages  sustained  by  the 
wrongful  seizure.  No  specific  evidence  of  the  amount  o 
d«uxiage  has  been  given,  although  from  the  fact  that  the 
g'oods  were  removed  from  the  premises,  it  is  evident  that 
dctmage  to  some  extent  must  have  been  sustained. 

In  the  absence  of  definite  information  I  shall  assess  the 
da. mages  at  twenty  dollars,  and  give  judgment  for  the 
I>l«Liiitifl'  for  that  sum. 

I  dismiss  the  counter-claim  ;  and  I  adjudge  the  defen- 
^»x^t  to  pay  the  plaintiffs  their  full  costs  of  suit. 

In  Michaelmas  sittings  of  the  Divisional  Court  Oser 
moved  on  notice  to  set  aside  the  judgment  of  the 
I>l*tintiflr8  and  to  enter  a  judgment  for  the  defendant. 

During  Easter  sittings,  Osier,  Q.  C,  supported  the 
^^^11.     The  plaintiSs*  claimed  to  hold  the  lumber  under 
^lie    alleged  sale  from  Milne.    The  learned  Judge  held 
effect  that  the  sheriff  dealt  so   negligently  with 
^lie    goods  as  to  enable  Milne  to  dispose  of  them  ;  and 
likens  the  case  to  that    of  a  shopkee|)er  who  sells 
Soods  in  the  ordinary  course  of  business.    This  is  not 
®^cli    a  case,  but  instead  was  a  sale  out  of  the  ordinary 
^^ir^  of  business,  namely,  the  whole  of  his  stock-in-trade, 
"'^^r^  never  was  a  sale  by  Milne  to  the  plaintiffs.  The 
^^id^nce  shews  that  the  whole  transaction  was  a  device  of 
thci'  Dierchants  Bank,  to  enable  them  to  secure  for  them- 
^^^^the  goods  in  question.    At  the  time  the  sale  is  said 
^  t^uve  been  made  Milne  had  left  the  country.    The  bank 
the  the  plaintiffs  to  give  their  note  and  as  Milne  was 
they  get  the  wife  to  endorse  it  as  his  agent ;  and  then 
Milne's  return  subsequently  a  new  note  is  given  and 
^'^^orsed  by  him.   After  the  seizure  the  goods  are  in  the 
^^"fcody  of  the  law.  It  is  not  essential  that  the  sheriff  should 
J^^^l)  a  man  in  possession,of  the  goods.    The  goods  continue 
P^'^^^d  by  the  writ,  and  the  sheriff  can  follow  them  even 
'the  hands  of  a  purchaser  for  value.  The  purchaser  takes 
^»  subject  to  the  execution.  There  never  was  an  abandon- 
f^^^t ;  but  in  any  event  the  written  acknowledgment  estops 
plaintiffs  from  saying  that  there  was  an  almndonment, 
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and  they  had  in  conseqaence  a  title.  The  defendant  under 
his  counter-claim  is  entitled  to  recover  the  goods  sold 
the  plaintiffs,  after  the  date  of  their  undertaking,  and  befon 
the  issue  of  the  writ  of  replevin.  He  referred  to  Hiruk 
V.  Soiverby,  4  App.  R.  113  ;  Mclntyre  v.  Stata,  4  C.  P.  248 
Rowev,  Jarvis,  13  C.  P.  495  ;  Hall  v.  Goalee,  15  C.  P.  101 
Foster  v.  Smith,  13  U.  C.  R  243  ;  Tuer  v.  Harrison,  14  C 
P.  449 ;  Walton  v.  Jai-vis,  14  U.  C.  R  640 ;  ChurchilC 
Law  of-Sheiff,  2nd  ed.,  p.  209,  210 ;  GladstoTie  v.  Padtvid 
L.  R  6  Ex.  203. 

K  Martin,  Q.  C.    We  have  nothing  to  do  here  with  tb 
bank.  The  whole  question  is  whether  there  was  a  bond  fid 
sale  to  the  plaintiff.    As  to  some  of  the  goods  taken  by  tb 
sheriff,  we  are  eutitled  to  succeed,  because  these  wer 
the  goods  of  the  plaintiffs,  and  not  of  Milne,  the  judg 
ment  debtor.    There  was  clearly  a  sale  to  the  plain 
tiffs.     The  plaintiffs  swear  there  was,  and  Milne's  evi 
dence  is  to  tlie  same  effect.     There  i%  no  evidence  t 
shew  that  Milne  bad  left  the  country  when  the  sal 
WJis  made,  but  the  evidence  would  shew  to  the  contrar] 
and  as  his   business  required   him  to  be  away  fror 
his  yard  attending  to  the  buildings  he  was  erecting,  b 
directed  the  note  to  be  left  at  the  Merchants  Bank,  air 
that  his  wife  should  endorse  for  him.   The  defendant  do- 
not  attempt  to  set  up  that  the  wife  had  no  authority 
endorse.    Then  as  to  the  right  of  the  sheriff  to  follow  t1 
goods.    When  a  sheriff  seizes  goods  he  must  leave  a  m_ 
in  possession,  or  must  take  precautions  to  protect  the  go<= 
for  the  execution  creditors.    In  this  case  the  sheriff,  af 
making  the  seizure,  allows  the  judgment  debtor  to  rem=5 
in  possession  as  the  owner,  and  in  such  a  position  tbat» 
can  dispose  of  the  goods.    The  sheriff  must  be  trea— 
either  as  abandoning  the  seizure,  or  else  that  he  coihb 
tuted  the  judgment  debtor  his  agent  to  dispose  of 
goods,  relying  on  the  judgment  debtor  to  pay  over 
purchase  money.    It  was  shewn  that  it  was  not  in 
interest  of  the  judgment  creditors  to  close  up  Milne's 
ness,  and  to  sell  him  out,  and  therefore  they  permitted 
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to  continue  the  business,  and  cannot  now  set  up  that 
lA-xlme  could  not  convey  a  good  title  to  the  plaintiff.  He 
refered  to  ^Tucker  v.  Ross,  19  U.  C.  R.  295 ;  Gilmour  v. 
^iccJfe,  24  0.:P.  187. 

December  24,  1884.    Wilson,  C.  J. — The  decision  of 
case  turns  chiefly'upon  the  question  whether  the  plain- 
^^'ff  has  a  good  title  to  the  goods  in  dispute  under  the 
folio iwing  circumstances — in  stating  them  I  pass  over  some 
^Atters  unnecessary  for  the  determination  of  the  question : 
The  defendant,  the  sheriff  of  Wentworth,  received  two 
^Xecotions  against  the  goods  of  one  Milne  a  lumber  dealer, 
^^^e   on  the  18th  of  January,  1882,  and  the  other  on  the 
^6th  of  February  following.    There  had  been  a  stay  upon 
^he    first  writ  by  the  solicitor  for  the  execution  plaintiff, 
but    ^hich  stay  was  withdrawn  on  the  deliveiy  to  the 
^beiriff  of  the  second  writ,  and  he  was  directed  to  proceed 
^poxx  both  of  them.    The  sheriff  did  not  seize  the  lumber 
^'^^  that,  nor  did  he  put  any  one  in  charge  of  it,  because, 
^Vke  deputy  said,  who  was  the  officer  who  alone  acted  in 
^^^^  matters,  "I'^had  Mr.  Gault  the  bank  manager's  under- 
^k.i:jjg  as  to  the  safe  custody  of  the  goods,  and  the  lumber 
jj^^^  all  right  in  the  yard  on  the  loth  of  February.    *  * 
.  Qault,  after  the  second  seizure,  reiterated  to  me  that 

^  "^Xie  course  of  a  few  days  the  executions  would  be  paid, 
both  the  lumber  and  the  household  goods  would  be 
and  on  the  strength  of  that  I  let  the  matter  rest" 
.     ^I^he  debtor  Milne  was  all  the  time  from  the  delivery  of 
.    ^    first  writ  until  he  sold  the  lumber  to  the  plaintiff,  left 
^   >:andisturbed  possession  of  all  his  goods,  and  he  carried 
^lis  business  during  that  time  just  as  he  had  done  before 
delivery  of  the  writs  to  the  sheriff,  and  as  if  there  had 
no  such  writs  in  existence. 
"^Upon  the  6th  of  March  the  execution  debtor  and  the 
"^nk  manager  together,  the  bank  so  represented  by  the 
r[^^^^^*iiager  being  creditors  of  Milne  the  execution  debtor, 
the  lumber  to  the  present  plaintiff,  who  moved  it  to 
own  lumber  yard  upon  that  and  the  following  day. 
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The  deputy  sheriff,  on  the  22nd  of  March,  made  a  seizure 
of  the  lumber  in  the  plaintiffs'  yard,  which  he  claimed  to 
hsLve  been  bought  from  Milne  as  before  stated,  and  after 
some  negotiations  between  the  solicitors  for  the  sheriff  and 
the  plaintiffs,  and  no  settlement  being  made,  the  sheriff 
removed  the  lumber  from  the  plaintiffs'  yard,  and  sold  it 
under  the  executions. 

The  plaintiffs  say  their  purchase  from  the  execution 
debtor  of  the  lumber  which  the  sheriff  had  seized  and  aban- 
doned, and  during  the  continuance  of  the  abandonment,  and 
which  the  debtor  was  allowed  during  that  time  to  deal  with 
as  his  own,  gave  them  a  good  title  to  the  lumber  as  against 
the  executions,  and  as  against  the  sheriff,  the  present 
defendant. 

The  defendant  says,  although  he  had  abandoned  posses- 
sion of  the  lumber,  and  although  the  plaintiffs  bought  it 
from  the  execution  debtor  after  and  during  the  continu-  - 
ance  of  the  abandonment,  and  for  value,  and  without^ 
notice  of  the  execution,  that  such  purchase  was  subject 
the  executions,  which  were  then  in  force  and  continued  tcc^w^ 
bind  the  lumber,  notwithstanding  the  abandonment  ot^^:^ 
possession  by  the  sheriff. 

There  are  some  propositions  with  respect  to  the  oper 
tion  of  executions  against  goods,  and  the  action  of  the  she 
riff  under  them,  which  will  not  be  disputed  :  (1)  That 
execution  binds  the  goods  from  the  time  of  delivery  of  E 
to  the  sheriff  to  be  executed.    (2)  That  the  goods  of  tl: 
debtor  continue  so  bound  during  the  continuance  of  tb 
writ,  although  a  seizure  of  them  be  not  made  by  the  sheri^^E- 

(3)  That  the  sheriff  should  promptly  execute  the  writ 
seizure,  and  by  maintaining  possession  of  the  goods  sei: 

(4)  That  until  seizure  the  goods  are  not  in  the  custody 
the  law,  but  are  merely  bound  by  the  execution.    (5)  TI^c: 
abandonment  of  possession  by  the  sheriff  takes  the 
from  out  of  the  custody  of  the  law,  "  and  leav^  the 
bound  only  by  the  execution."    (6)  While  the  goods 
only  bound  by  the  execution,  that  is  before  seizure,  or  af- 
the  seizure  is  given  up,  a  distress  or  a  seizure  by 
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l>«iliflr  of  a  Division  Court  will  take  precedence  of  the 
^^teoution.  (7)  If  the  writ  be  delivered  to  the  sheriff  not 
tio  l^e  executed,  or  not  until  a  later  day,  or  not  until  orders 
given,  it  is  not,  while  it  is  not  to  be  acted  upon,  a  writ 
*o  l>e  executed.  (8)  While  the  writ  is  so  stayed,  the  debtor 
^^■^^y  sell  his  goods,  freed  from  the  execution ;  that  is,  a  good 
'fcitl^  will  be  acquired  by  the  purchaser  as  against  the 
"^^^cution  creditor.  (9)  Even  when  the  goods  are  under 
^^izure  the  debtor  may  sell  his  goods,  but  the  purchaser  in 
^'ttoli  ca*e  takes  them  subject  to  the  execution. 

Is  there  any  case  in  which  the  purchaser  can  acquire  a 
IS^Xxi  title  as  against  the  sheriff  while  holding  an  execution 
"^S^inst  the  goods  ? 

The  execution,  as  stated,  binds  the  goods  of  the  debtor 
^*X>iia  and  by  the  mere  act  of  the  delivery  of  it  to  the  sheriff 
to  executed,  and  it  binds  also  all  persons  claiming  from 
'^^^  Under  the  debtor,  such  as  purchasers  are.    The  plaintiffs 
^^^oa^me  purchasers  from  the  debtor  while  the  sheriff  held 
'^'^   execution  against  the  goods  of  the  debtor.    Why  then 
^Hovild  the  sheriff  be  liable  to  the  purchasers  for  taking 
the    £oods  from  them  which  they  had  bought  from  the 
^^t>tor?    The  plaintiffs  say,  because  the  sheriff,  although 
^®     did  seize  the  goods  of  the  debtor,  did  not  keep 
^h^^in,  but  abandoned  possession  of  them,  and  allowed  the 
to  continue  in  the  control  of  them  and  to  deal  with 
^•^^Xii  just  as  he  had  dealt  with  them  before  the  sheriff 
''^^^ived  the  writ,  and  he  did  so  on  a  promise  by  the  mana- 
of  the  Merchants'  Bank  at  Hamilton  that  the  manager 
^"<Duld  be  responsible  for  the  goods  and  pay  the  debt," 
^^^3.  the  plaintiffs  bought  the  goods  from  the  debtor  while 

were  in  that  state. 
^    *^l?he  deputy  sheriff  also  said,  "  I  had  means  of  keeping 
J  ^''^-^dt  of  the  goods.    I  lived  within  a  stone  throw  of  the 
^^^^ber  yard  where  the  lumber  was,  and  was  passing  it 
^"^^ly  day." 

^^ilie  sheriff  did  not  interfere  with  the  goods  in  any  way 
^^:in  the  16th  of  February  until  the  22nd  of  March,  when 
^    took  them  from  the  plaintiffs ;  the  plaintiffs'  purchase 
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being  on  the  6th  of  March,  and  being,  as  I  infer  from  the 
evidence,  a  bond  fide  purchase  and  for  value. 

There  was  not  in  this  case  a  mere  abandonment  only, 
but  evidence  of  an  entire  abandonment  by  the  sheriff* 
because  he  trusted  to  the  bank  manager  being  responsible 
for  the  goods  and  paying  the  execution. 

In  the  case  of  Camithera  v.  Reynolds,  12  C.  P.  696,  the 
sheriff  received  an  execution  against  a  carriage  maker  in 
March  upon  wliich  he  did  not  seize  until  June.  The  debtor 
carried  on  his  business  as  usual  with  the  knowledge  and 
consent  of  the  sheriff.  On  the  31st  of  May  the  debtor  sold 
a  carriage  to  the  plaintiff,  who  paid  for  it;  but  he  left  it  in 
possession  of  the  carriage  maker,  and  the  sheriff  seized 
and  sold  it.  The  plaintiff  then  brought  his  action  against 
the  sheriff,  but  failed  because  there  had  been  no  change  of: 
possession  of  the  carriage  from  that  of  the  debtor,  nor  ai 
bill  of  sale  of  it  registered. 

The  Chief  Justice  said,  at  p.  599:  "If  he,"  the  plainti 
had  removed  it "  the  carnage  "  when  he  made  the  pur- 
chase, I  am  at  present  of  opinion  the  sheriff  could  not  hav» 
followed  and  seized  it  on  the  strength  of  the  execatiorr 
*  ♦  for  the  sheriff's  own  conduct  put  it  into  the  pow( 
of  the  execution  debtor  to  commit  a  fraud,  or  it  amoun 
to  a  license  to  him  to  sell  any  of  his  goods,  trusting  th 
he  would  pay  over  the  proceeds  to  the  sheriff,  and  ooi 
stituting  him  a  quct&i  agent  of  the  sheriff  to  sell" 

There  are  many  cases  in  which  the  sheriff  may  act 
the  prejudice  of  the  creditor  and  bind  him,  as  if  he  retu 
"  goods  on  hand  "  or  "  money  made  "  the  creditor 
issue  another  execution  because  these  returns  are  false, 
if  the  sheriff  seize  goods  of  the  debtor  sufficient  to  pay 
execution,  the  debtor  is  discharged  although  he  did 
sell  or  although  he  waste  or  misapply  them:  Arck, 
12th  ed.,  p.  629  630 ;  2  Wms.  Savmd.  844;  Site  v. 
Roll.  57  ;  Clerk  v.  Withers,  6  Mod.  290;  TayUyr  v.Baker^^ 
Mod.  214. 

So  if  the  sheriff  have  two  executions  and  sell 
debtor's  goods  under  and  pay  the  second  writ^  the  first 
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cution  creditor  cannot  afterwards  lawfully  seize  these  same 
S^xxl^  under  his  execution;  his  remedy  must  be  against  the 
»liei-iff :  Stnalkomb  v.  Cross,  Ld.  Raym.  252. 

I  do  not  BSLy  that  the  mere  fact  of  the  sheriff  taking 
®^C20rity  for  a  return  of  the  goods,  as  a  bond  or  the  like, 
^*^<i  giving  them  up  to  the  debtor,  will  discharge  the  goods 
fi^iarx  the  binding  effect  of  the  writ  in  favour  of  a  purchaser 
*^^ixk  the  debtor.  It  must  depend  upon  the  circumstances 
^l^etilier  it  will,  as  against  the  sheriff,  have  that  effect  or 
*^^>fc-  If  the  debtor  be  not  a  trader  buying  and  selling 
fir^^ods  and  the  sheriff  have  no  reason  to  believe  the  goods  he 
S^'V'es  up  would  be  sold  by  the  debtor,  I  should  say  the 
®^^o<is  will  still  be  bound  by  the  writ,  so  that  a  purchaser 
'■^ttt  the  sheriff  would  not  acquire  a  good  title  as  against 
^'^^  execution. 

^nt  if  the  debtor  were  a  trader  in  the  goods  seized,  and 
sheriff  gave  them  up  and  took  security  for  their  return, 
^^^o^ing  the  debtor  would  go  on  selling  his  good.s  the 
**^^«Xient  he  got  them  back  and  that  he  would  carry  on  his 
just  as  usual,  the  sheriff  could  not,  I  think,  after 
*  ^*^Je  by  the  debtor  of  any  of  his  goods,  take  them  under 
execution. 

if  the  sheriff,  with  or  without  security  for  a  return 
"fclie  goods,  license  the  debtor  to  sell,  and  he  does  sell  the 
^^^^^^^is  given  up  to  him,  the  sheriff  cannot,  in  my  opinion, 
^^^^  these  goods  from  the  purchaser. 

^^^ow  a  license  of  that  kind  or  consent  may  be  imi)lied 
"^^ell  as  expressly  given.    And  the  evidence  to  support 
"^^ould  probably  be  that  the  sheriff  knew  the  debtor  was, 
*^^*^^r  the  return  of  the  goods  to  him,  dealing  with  them  by 
^^^^  and  otherwise  as  his  own,  or  that  he  did  not  concern 
^^^^^self  about  the  goods  for  a  considerable  length  of  time, 
^^riough  it  was  not  only  his  duty  to  watch  over  the  goods, 
^      he  could  conveniently  have  done  so. 

^^•liere  are  expressions  in  Castle  v.  Ruttan,  4  C.  P.  252, 
^ich  indicate  the  sheriff  may  not  be  ;ible  to  proceed 
[ist  a  purchaser  from  the  debtor  when  by  reason  of  his 
^^^dact  a  purchaser  has  innocently  bought  from  the  debtor. 
63 — ^VOL.  IV  CP. 
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The  sheriff  too  may  be  justified  in  acting  on  the  writ 
when  the  creditor  will  not  be  justified,  as  in  Samuel  v.  Duke, 
3  M.  &  W.,  622,  at  pp.  630,  631.    And  so  also,  I  think,  a 
creditor  may  be  justified  in  acting  upon  a  writ  when  the 
sheriff  is  not.    And  this  is  an  action  against  the  sheriff,  not 
against  the  creditor.    It  is  not  necessary  therefore  to  shew 
the  creditor  had  a  right  to  proceed  with  the  execution,  for 
it  is  not  asserted  he  stayed  or  desired  possession  to  be  given 
up,  or  that  he  prejudiced  his  rights  in  any  way  by  any  thin] 
he  did.    It  is  sufficient  for  this  action  that  the  sheriff  hi 
conducted  himself  in  such  a  way  that  the  plaintiffs, 
purchasers  of  the  goods  from  the  debtor,  are  entitled  to  Ic^^ 
reimbursed  by  the  sheriff  for  the  value  of  the  goods  whi 
they  bought  under  such  circumstances  as  to  preclude 
sheriff  from  taking  them  from  the  plaintifis  to  satisfy  tl 
xecution. 

f  think  the  evidence  warranted  the  learned  Jud(re 
finding  as  he  did  for  the  plaintiffs  in  respect  of  all  the  lu"~ 

ber  they  bought  from  Milne,  which  was  taken  from  th^   Mem 

by  the  sheriff. 


'■It 
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icb 
he 
•be 


in 


-Ore 


Galt,  J. — This  was  an  action  of  replevin  tried  bei 
Patterson,  J.  A.,  at  Hamilton. 

The  action  was  brought  against  the  defendant,  wh(^  ag 
sheriff,  had  seized  and  taken  certain  lumber  out  of  ibe 
possession  of  the  plaintiffs  under  two  writs  of  execii.^tt>iao 
against  the  goods  and  chattels  of  one  T.  T.  Milne,  ih^  ooe 
dated  January  18th,  1882,  and  the  other  February  L  ^tb, 
1<S82. 

The  plaintiffs  claimed  title  under  a  sale  of  the  luocz  I>er 
made  to  them  by  the  said  Milne  on  March  6th  and  T'th. 

1882. 

After  the  delivery  of  the  first  writ  the  deputy  sb^^^^ 
maJe  a  formal  seizure,  but  did  not  leave  a  man  in  ^X>®" 

session. 

Milne  called  on  Mr.  Laidlaw,  the  plaintiff's  attor-*^^^ 
and  solicited  him  for  some  indulgence,  in  consequen^^^ 
which  the  latter  wrote  the  following  note  to  the  deffan.^^^^*' 
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Dear  Sir, 

"  Hatton  V.  Milne, 

"  The  defendant  assures  me  that  he  is  expecting  to  receive 
*^:»oney  on  a  contract  in  about  two  weeks,  and  I  am  willing 
"fc-hat  he  shall  be  allowed  this  extension  of  time  for  payment 
^HDf  this  execution,  and  that  you  shall  not  advertise  his 
^^goods  or  press  the  execution  in  the  meantime." 

There  was  a  second  writ  placed  in  the  defendant's  hands, 
^ms  already  mentioned,  but  the  first  is  the  only  one  set  out 
"in  the  statement  of  defence.  The  learned  Judge,  however, 
Allowed  it  to  go  in  in  support  of  the  counter-claim,  but 
expressing  some  doubt  as  to  doing  so  in  reference  to  the 
-defence. 

I  do  not  think  this  is  of  any  consequence,  as  I  consider 
the  first  writ  is  sufficient  to  raise  any  defence  which  may 
be  open  to  the  sheriflf. 

It  is,  however,  important  in  this  respect,  that  when  the 
second  writ  was  placed  in  the  sheriff's  hands  positive 
instructions  were  left  at  his  office,  and  also  were  given 
to  the  deputy  sheriff,  that  both  writs  must  be  returned 
immediately.  This  was  some  fifteen  or  sixteen  days  before 
the  sale  to  the  plaintiffs. 

A  few  days  after  the  sale  the  plaintiffs'  attorney  wrote 
to  the  defendant  stating  he  had  heard  the  lumber  had  been 
removed  to  the  premises  of  the  plaintiffs,  and  directing  him 
to  proceed  at  once  to  realize  on  the  executions.    The  defen- 
dant accordingly  took  possession  of  a  quantity  of  lumber 
i^ben  in  the  yard  of  the  plaintiffs,  and  removed  the  same. 

There  was  some  discussion  between  the  plaintiffs  and  the 
defendant  before  this  was  done,  but  as  no  arrangement 
arrived  at,  it  is  unnecessary,  in  considering  this  branch 
o/*  the  case,  to  set  out  the  evidence,  the  simple  question 
b&iixg  whether  the  sheriff  was  justified  in  taking  the  lum- 
ber out  of  the  possession  of  the  plaintiffs  under  the  authority 
coa^erred  upon  him  by  the  writs  of  execution  placed  in 
his  Ixajids  on  18th  January,  1882,  and  15th  February,  1882, 
tiiay  iiaving  in  the  meantime  become  the  purchasers  from 
^^cecution  debtor  without  any  knowledge  on  their  part 
<^fclx^  existence  of  the  judgments  and  executions. 
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The  learned  Judge  was  of  opinion  that  they  had  no  stx^^^cb 
knowledge,  and  I  am  willing  to  accept  his  judgments        •  ^ 
correct  so  far  as  actual  knowledge  is  concerned ;  but  ifc  - 
hardly  possible  to  conceive  a  case  in  which  more  reckle^^  ^ 
indifference  could  be  shewn  than  was  exhibited  by 
plaintiffs  in  that  now  before  us. 

The  plaintiffs  are  engaged  in  the  buying  and  iellm^^  ^ 
lumber,  and  have  also  a  mill  and  carry  on  business  ^ 
Hamilton.    Milne  was  also  engaged  in  buying  and  sellin^-^^^"^^ 
lumber,  and  had  a  yard  in  the  same  city.    The  dealinj^-^^*^^^^ 
between  the  parties  was  carried  on  through  the  interven-X*j|^^\^_^^ 
tion  of  the  agent  of  the  Merchants*  Bank,  that  institutioir^^"-^^^ . 
having  a  claim  against  Milne;  in  fact  Milne  swears  posi--i^  "^at 
tively  that  the  sale  was  made  to  the  plaintiffs  by  that  agen^        ^  " 
and  not  by  himself.    At  any  rate  the  plaintiff  knew  the 
consideration  was  to  be  paid  to  the  bank,  for  he  8a3r8  him- j 
self:  "  I  was  to  give  Mr.  Milne  a  note  of  three  months  for< 
the  purchase  money,  and  Milne  told  me  in  case  I  did  no"^ 
see  him  to  leave  the  note  with  Mr.  Qault,  the  agent,  fo:^ 
him,  and  I  accordingly  did  so.    I  went  up  to  Mr.  MiLtte"*" 
house,  and  Milne  was  not  there."    He  says  also  in  answer 
to  the  question :  "  Now,  you  knew  at  the  time  you  de 
with  Milne  that  he  was  in  embari-assed  circumstances."  ^ 
"  Yes.  I  did  not  know  he  was  insolvent,  but  I  knew 
along  he  was  in  l(.w  water.    I  had  never  heard  anythii 
about  the  sheriff  Sc^izing  his  goods  until  the  sheriff  can 
down,  when  I  gave  the  undertaking." 

The  purchase  made  by  the  plaintiff  was  not  one  in  tT"- 
ordinary  courae  of  Milne  s  trade.    It  was  of  his  whc 


stock,  and  if,  under  the  circumstances  of  this  case,  a  pid- 
chaser  is  not  affected  by  a  writ  of  execution  in  the  ha 
of  the  sheriff,  he  never  can  be  unless  the  sheriff  has  a  : 
in  possession,  and  is  in  no  case  called  upon  to  make  enqoi 
as  to  executions  in  the  sheriff  's  office. 

The  case  of  Samuel  v.  Duke,  3  M.  &  W.  622,  contains 
statement  of  the  law  as  respects  the  effect  of  a  /L  ^  wl 
placed  in  the  sheriff's  hands  for  execution,  and  whic 
still  the  law  in  this  Province,  as  that  case  was  decL** 
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re  the  law  waa  changed  in  England,  and  while  it  was 
same  as  it  now  is  i  Ontario. 

;  was  an  action  of  trover  brought  against  the  sheriff, 
bailiff,  and  the  execution  creditor  Ford,  for  the  seizure 
sale  of  certain  goods  claimed  by  the  plaintiff,  who  had 
chased  them  from  the  execution  debtor.  The  writ  had 
i  placed  in  the  sheriff's  hands  in  December,  1836,  and 
sale  complained  of  did  not  take  place  until  May,  1837. 
re  had  in  the  meantime  been  several  transactions 
veen  Browning,  the  execution  debtor,  and  Ford,  the 
;ution  creditor ;  and  it  was  found  by  the  jury,  which 
ing  was  afterwards  upheld  by  the  Court,  that  Ford  had 
ndoned  his  execution  before  the  sale,  and  consequently 
^ent  was  given  in  favour  of  the  plaintiff  against  all 
defendants.  A  rule  nisi  having  been  granted  the 
ct  of  the  writ  of  execution  was  fully  discussed  by  the 
ef  Baron  and  by  Parke,  Baron. 

lie  latter,  in  giving  judgment,  says,  at  p  G29  :  "  Now  it  is 
fectly  clear  to  me,  both  upon  decided  cases  and  the  reason 
he  thing,  that  after  a  writ  of  execution  has  been  delivered 
ihe  sheriff,  the  defendant  may  convey  his  property  ;  but 
t  the  sheriff  has  a  right  to  the  execution  notwithstand- 
the  transfer.  Since  the  Statute  of  Frauds,  the  right 
ich  was  given  to  the  sheriff  by  the  writ  to  seize  property, 
longer  speaks  from  the  teste  of  the  writ,  but  from  the 
le  of  its  delivery,  upon  the  receipt  of  which  the  sheriff 

0  levy;  but,  subject  to  the  execution,  the  debtor  has  a 
ht  to  deal  with  his  property  as  he  pleases." 

n  considering  the  position  of  the  defendant  Duke,  the 
riff,  the  learned  Judge  says,  at  p.  630  : — "  If  a  distinction 

1  been  made  at  the  trial  between  him,"  the  execution 
ditor,  "  and  the  sheriff,  I  should  have  doubted  whether 
sheriff  could  have  been  made  responsible  in  this  case  upon 
■erent  pleadings.  The  sheriff  is  to  look  to  the  writ  only, 
I  he  would  be  justified  under  it  in  seizing  all  that  were 
)wning*8  goods  at  the  time  of  its  delivery  to  him,  unless 
had  received  a  countermand  from  Ford  himself.  *  * 
SLke  it  to  be  perfectly  clear  that  the  property  passed  to 
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the  plaintiff,  and  that  the  sheriff  was  justified  in  th< 
seizure  of  that  property,  unless  the  plaintiff  was  in  a  eon 
dition  to  shew  that  at  the  time  of  the  conversion  he  hat 
the  lawful  possessory  right  to  the  goods." 

In  that  case  it  was  held  he  had  done  so  because  th 
execution  creditor  had  abandoned  his  execution  before  th 
sale  to  the  sheriff. 

In  the  case  we  are  now  considering  the  action  is  agains 
the  sheriff  alone.  There  is  no  evidence  whatever  of  ai 
abandonment  by  the  execution  creditor,  and  all  that  cai 
be  said  is,  that  the  sheriff  did  not  act  as  promptly  as  h< 
might,  and  perhaps  should  have  done,  in  enforcing  pay 
ment  by  the  debtor;  and  it  is  manifest  that  the  plaintiffi 
although  dealing  with  a  man  whom  they  knew  "to  be  ii 
low  water,"  for  a  purchase  of  his  whole  stock,  took  n< 
steps  whatever  to  ascertain  whether  there  were  any  wrib 
in  the  sheriff  s  hands  against  him. 

I  am  therefore  of  opinion  that,  so  far  as  any  of  th< 
lumber  seized  had  belonged  to  Milne,  the  verdict  should  b 
in  favour  of  the  defendant. 

From  an  exhibit  put  in  at  the  trial,  I  find  that  th 
following  quantities  of  lumber  set  out  in  the  statement  a 
claim,  beginning  at  1,170  feet,  common  inch,  to  the  las 
item,  5,622  feet,  2  inch  plank,  was  according  to  the  evidenc 
of  the  plaintiff  John  Patterson,  given  at  the  trial,  amount 
ing  in  all  to  16,698  feet,  and  of  the  value  of  $244,  formcE 
of  the  lumber  so  purchased. 

The  statement  of  claim  contains  a  demand  of  oth  a 
quantities  of  lumber  amounting  in  all  to  34,624  fei^ 
which,  according  to  the  evidence  of  the  plaintiff,  had  nc 
been  purchased  from  Milne,  but  which  had  been  seia 
and  taken  by  tho  defendant  under  the  writ  against  hF 

The  plaintiffs  are  entitled  to  a  verdict  against  the  def»» 
dant  as  respects  this,  for  as  it  never  was  the  property- 
Milne  the  execution  against  him  conferred  no  authority— 
the  sheriff  to  seize  and  take  it.  There  was  no  contradict— i 
evidence  :  it  rests  entirely  on  the  evidence  of  the  plait — ^ 
John  Patterson,  and  was  not  questioned.    The  reason 
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-t^lK  ^3  sheriff  thought  himself  entitled  to  seize  this  lumber 
that  having  seized  a  certain  quantity  in  the  yard  of 
Bh^ilne  which  he  thought  had  been  afterguards  received  by 
-^trm.^s  plaintiffs,  he  was  authorized  to  take  alike  quantity 
<Vr^z>in  them.  In  this  he  was  clearly  mistaken;  he  could 
only  that  which  had  been  the  property  of  Milne,  and 
fcich  WHS  bound  by  the  delivery  of  the  fi.  fas. ;  he  could 
^feckke  none  other. 

"There  will,  therefore,  be  a  verdict  in  favour  of  the  plain- 
t^i'BTa  for  this  lumber,  with  damages  reduced  to  four  dollai-s. 

In  consequence  of  the  view  taken  by  the  learned  Judge, 
t;1x&t:.  the  plaintiffs  were  the  owners  of  the  lumber  purchased 
fT-om  Milne,  irrespective  of  the  execution,  the  defendant's 
ooi^x^ter-claim  whs  dismissed.     As  we  are  of  a  different 
oj>ii-mion  it  is  necessary  now  to  consider  it. 

X  ^  is  as  follows  :  "  And  the  defendant,  by  way  of  counter- 
elati:BD[i,  pleads  the  facts  and  circumstances  hereinafter  set 
foTtfc,  and  shews  that  the  plaintiflFs  by  their  undertaking 
in  "^writing,  signed  by  them  under  the  name,  style,  and  firm 
of    ••Pattei-son  Bros.,"  bearing  date  the  21st  March,  1882, 
and  while  the  said  wiit  of  fieri  facias  was  in  full  force  and 
unsatisfied  in  the  hands  of  the  defendant  for  execution, 
promised  and  agreed,  for  a  valuable  consideration  in  that 
^balf,  to  deliver  up  to  the  defendant  the  said  goods  and 
^^^^ttels  in  the  statemen  t  of  claim  set  forth  as  and  for  the 
ff^^^^s  of  the  said  T.  T.  Milne,  or  to  account  and  pay  over 
^  Hixn  the  value  thereof,  and  therein  the  plaintiff's  have 
''^^de  default;  and  the  defendant  claims  to  recover  from  the 
P'^iii  tiffs  the  value  of  the  said  goods,'*  &c. 

already  stated,  the  sheriff  had  made  a  seizure  under 
the  ^rii  of  18th  January,  1882.  although  he  had  not  left  a 
''^'^    in  possession  ;  he  had  also  received  another  writ  on 
■^^tl:^    February,  1 882,  but  nothing  was  done  under  it  beyond 
^^^ing  what  may  be  called  a  nominal  seizure.    On  the  6th 
"^th  March  Milne  had  sold  all  his  lumber  to  the  plain- 
who  had  at  once  removed  it  to  their  own  premises 
. .       "ti-lie  22nd  March,  in  consequence  of  peremptory  instruc- 
from  the  attorney  of  the  execution  creditor,  the  deputy 
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sheriff  went  to  the  yard  of  the  plaintiffs,  and  demanded 
lumber.  r^--^. 
The  plaintiff  John  Patterson,  in  his  evidence,  says:  **Th^^  ^ 
deputy  sheriff  and  bailiff  Smith  came  down  there,  and  th-tf^*-^ 
deputy  sheriff  said  I  had  to  pay  him  immediately  the  valu- 
of*  the  hiinber  I  had  taken  from  Milne  or  else  deliver  it  u] 
and  that  if  I  did  not  do  so  he  would  put  them  in 
I  said  I  wanted  time  to  see  about  it    He  said  no,  he  woolo-C 
have  no  more  fooling,  he  was  humbugged  enough,  he  woulof 
put  the  bailiff*  in.    I  said  I  would  like  to  see  if  the  sheriff 
had  a  l  ight  to  it,  and  he  said  that  if  I  would  give  an  underK 
taking  that  if  the  sheriff  had  a  right  to  it  to  deliver  it  t^:^ 
him  he  would  go  away,  and  so  I  said  I  would ;  so  he  wrot^ 
that  out,  and  I  was  rather  excited  and  glanced  at  it  an>.c 
signed  it." 

The  undertaking  is:  "We  hereby  undertake  to  delive^»^-<^^er 
up  to  the  sheriff  of  Weutworth.  or  account  to  him  for,  thr:^— i:^he 
lumber  removed  by  us  from  the  premises  of  T.  T.  Miln^rs^^  jie 
builder,  city. 

"  Given  under  our  hand. 

(Signed,)         *'  Patterson  Bros."  ' 

Alter  this  was  given  the  deputy  sheriff  withdrew.    So^k-  Ji^e 
discussion  afterwards  took  place,  but  finally,  as  no  setl 
ment  was  arrived  at,  the  sheriff,  on  March  30th,  sent 
removed  all  the  lumber  the  subject  of  this  suit.  It 
admitted  at  the  trial  by  the  plaintiff  John  Patterson,  t^ZIaa^ 
after  this  undertaking  was  given  some  of  the  Milne  lum^_Xjer 
was  sold  by  them.    The  evidence,  as  respects  all  the  Mm  Itiu 
lumber,  is  not  very  lengthy,  and  I  therefore  extract  it=.  Q. 

What  disposition  had  you  made  of  the  lumber  taken  fHK*<^ 
Milne  ])rior  to  22nd  March  ?"  A.  "Sold  it  just  the  sam-^B  as 
lumber  we  bought  from  anybody  else."  Q.  "  Was  anyttz^ftiiKg 
done,  or  what  was  done,  with  the  lumber  between  'tiie 
22nd  March  and  the  30th  March?"  A.  "Well,  some  »^  it 
went  out  the  same  as  usual." 

Unfortunately  no  evidence  was  given  as  to  the  qutES.'fciiy 
so  disposed  of. 

Frnm  the  foregoing  statement  it  appears  someoE 
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naber  was  sold  prior  to  the  22nd  March,  and  some  of  it 
^  '^iween  that  date  and  the  30th  March.. 

-As  regards  the  first  period,  the  defendant  is  not  entitled 
►  recover.  I  have  already  shewn  from  the  case  of  Samud 
Duke,  that  a  writ  of  execution  when  placed  in  the  hands 
^  the  sheriff  does  not  deprive  the  defendant  of  his  right  of 
^■^perty  in  his  goods;  he  has  the  power  to  sell  and  dispose 
them,  but  the  sherifi*  has  a  right  to  the  execution,  not- 
iiihstanding  the  transfer ;  that  is  to  say,  he  has  a  right 
^  take  anj^  goods  which  he  can  shew  were  bound  by  the 
^ecution,  but  he  has  no  right  of  action  to  recover  the 
^'^ney  for  which  they  may  have  been  sold,  even  from  the 
^^ecution  debtor,  much  less  from  a  purchaser  from  him 
^  that  so  far  as  any  sales  prior  to  the  22nd  March  are  con- 
^med  the  sheriff  has  no  claim  against  the  plaintiffs.  But 
^  respects  sales  made  after  the  undertaking  was  given, 
case  is  different.  The  deputy  sheriff,  at  the  request 
•»lid  for  the  convenience  of  the  plaintiffs,  agreed  to  refrain 
Tom  leaving  a  man  in  possession  and  removing  the  stuff, 
ipon  which  they  undertook  to  account  to  him  for  it. 
rhey  are  therefore  bound  so  to  do.  The  defendant  is 
therefore  entitled  to  a  verdict,  but  as  the  damages  are 
inknown  it  must  be  referred  to  an  oflBcial  referee  to  ascer- 
)ain  the  amount. 

I  agree  with  my  brother  Osier  as  to  the  question  of  costs. 

OsLER,  J.  A. — It  is  clear  that  on  15th  February  there  were 
in  the  hands  of  the  defendant  for  execution  two  writs  of 
fieri  facias  against  the  goods  of  Milne.  It  is  also  clear 
that  from  that  time  nothing  was  done  either  by  the  execu- 
tion creditor  or  his  attorney  to  affect  the  binding  operation 
of  these  writs  upon  the  debtor's  goods  under  the  statute. 

Says  Lord  Abinger,  in  Samuel  v.  Duke,  3  M.  ife  W.  622, 
at  p.  628:  "I  take  it  to  be  quite  clear  that  the  property  is  not 
changed  by  the  delivery  of  the  writ  to  the  sheriff:  it  is  still 
in  the  debtor,  and  may  be  dealt  with  by  him  subject  to  the 
claims  upon  it.  It  is  merely  bound  from  that  time  so  as  to 
enable  the  execution  creditor  to  pursue  it  with  all  his 
rights." 
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There  are  many  eases,  sueh  as  Payne  v.  Drew,  4  East 
523;  Pringle  v.  Isaac,  11  Price  455;  Foster  v.  Gla8B,^6 
U.  C.  R.  277 ;  Castle  v.  Ruttan,  4  C.  P.  252,  where,  as  be- 
tween two  execution  creditors,  the  one  whose  writ  is  later 
in  point  of  time  has  been  held  entitled  to  precedence, 
because  the  other  has  given  directions  to  the  sheriff  to 
withdraw  from  possession  or  delay  proceedings  on  hi 
writ.    The  earlier  writ  is  as  against  the  later  one  treatecE^ 
as  being  fraudulent,  or  as  not  being  in  the  sheriff's  hands 
for  execution. 

But  these  cases  do  not  govern  the  one  before  us,  whiclT; 
is  a  case  between  the  sheriff,  acting  under  the  executioi 
both  of  which  he  is  entitled  to  rely  upon,  and  should, 
necessary,  be  allowed  to  plead,  and  the  purchasers  froi 
the  execution  debtor.    To  take  it  out  of  the  operation  *  Qf 
the  statute  they  must  shew  that  there  was  either 
abandonment  of  the  executions,  or  such  conduct  on  t^  _ 
part  of  the  sheriff  or  execution  creditor  as  to  estop  th 
from  asserting  that  as  against  the  goods  in  question 
executions  were  in  force. 

Nothing,  as  I  have  said,  can  be  alleged  against  <       -  ie 
execution  creditor ;  and  as  to  the  sheriff,  he  either  did  hct  -^ot 
act  upon  the  writs  at  all  until  after  the  sale,  or  he  mad  a 
formal  seizure  on  the  15th  or  16th  February,  and  took  mu 
undertaking  from  the  manager  of  the  bank,  (without  ^  so 
far  as  is  shewn,  any  communication  with  the  execu^:^:5.oo 
debtor),  to  be  responsible  for  the  safe  custody  of  the  g<^^  cxfa 
if  a  man  was  not  put  in  possession. 

I  do  not  find  that  the  sheriff  or  his  deputy  either  dic=3.  or 
omitted  to  do  anything  else. 

In  Gates  v.  Smith,  13  C.  P.  572,  where  many  cases*  are 
referred  to  as  to  the  sheriff's  right  to  withdraw  from  □pcfl- 
session  and  take  'an  indemnity  or  undertaking  for 
return  of  the  goods,  it  was  held  that  it  was  not  illeg»^ 
the  sheriff,  after  having  withdrawn  from  possession  ^ 
instance  of  either  the  creditor  or  the  debtor,  to  r^^tal" 
possessi(m  at  any  time  during  the  currency  of  the  wttL^- 

In  McGivern  v.  McCaudand,  19  C.  P.  460,  the  wri«i  ^» 
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L:a:^      the  sheriff's  hands  for  execution  about  the  end  of 
-A^UM  gust,  1868.    On  the  3rd  of  October  following  the  jut!g- 
Dcfc^ent  debtor  gave  the  plaintiff  a  chattel  mortgage  on  his 
^-oods,  which  was  duly  registered,  and  in  January,  18G9, 
"^l^e  sheriff  seized  them.    There  was  no  evidence  that  the 
^^^^cution  creditor  or  his  attorney  had  authorized  the  sheriff 
delay  the  execution  of  the  writ. 

-A  verdict  was  obtained  by  the  mortgagee  in  an  action 
trover  brought  by  him  against  the  execution  creditors 
the  sheriff.    This  verdict  was  set  aside. 
I'rom  the  judgment  of  the  Court,  which  was  delivered 
Mr.  Justice  Gwynne,  I  extract  the  following  passages, 
'^liicli  appear  to  me  to  lay  down  clearly  the  principles 
^poix  which  the  main  question  involved  in  this  action  must 
determined: 

Although  Foster  v.  Glass,  26  U.  0.  R.  277,  and  Castle 
ftuttan,  4  C.  P.  252,  establish  that  the  sheritl'may  deal 
an  execution  in  his  hands  to  be  executed,  and  with 
tile  execution  debtor  in  respect  thereof,  in  such  a  manner 
^  to  deprive  himself  of  the  right  of  setting  up  such  prior 

t  as  a  defence  to  an  action  against  him  ftyr  a  false  return 
^  ^  subsequent  execution  placed  in  his  hands,  these  cases 

»iot,  as  it  appears  to  me,  govern  the  present.  *  *  If 
the  plaintiff  here  was  an  execution  creditor,  claiming  that 
the  conduct  of  the  sheriff  exposed  the  goods  of  the  debtor 
tlie  plaintiffs  writ  as  goods  of  the  debtor  not  in  custodia 
'••^i^  under  the  first  writ,  those  cases  would  apply  but  the 
P^^ition  of  the  plaintiff  is  very  different  *  *  from  that  of 
^  execution  creditor  at  the  time  the  chattel  mortgage  was 
^^^cjuted.  *  •  Withdrawal,  then,  from  possession  *  *  is  not 
^  ^^tisfaction  of  the  writ  so  as  to  constitute  the  sheriff  the 
J^^gment  creditor  s  debtor  in  lieu  of  the  execution  debtor : 
^t  operates  only  to  remove  the  goods  from  the  seizure  until 
**Xother  seizure  shall  be  made,  so  as  to  let  in  an  intervening 
^^^ution,  which  eo  instanti  of  its  delivery  to  the  sheriff 
^inda  the  goods  not  under  seizure ;  but  an  alienee  from  the 
^^gtXient  debtor  takes  only  such  an  interest  as  the  debtor 
'^^^If  has,  that  is,  an  interest  liable  to  seizure  under  such 
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writs  as  were  then  in  the  sheriff's  hands.  *  *  There  is,  ^  ^ 
then,  a  marked  difference  between  two  execution  rrrditnnr^i  ^ 
claiming  to  aflect  the  goods  of  a  judgment  debtor,  and  ancK^ 
execution  creditor,  whose  writ  is  in  the  sheriflF's  hands  tc^^ij^ 
be  executed,  claiming  against  an  alienee;  and  there  is  ni^^^::^ 
hardship  in  recognizing  this  distinction,  for  the  alienee  iJt 
a  person  who  takes  by  contract  from  the  judgment  debtoi^^--^ 
who  can  only  give  what  he  himself  has,  and  the  alien^^  ^ 
can  by  search  in  the  sheriff's  office  inform  himself  of 
fact  of  there  being  a  writ  in  the  sheriff's  hands  whic 
binds  the  goods,  unless  the  writ  be  fraudident,  or  illusory, 
abandoned,  in  any  one  of  which  cases  the  judgment  ere 
itor  may  be  barred  as  against  the  alienee ;  but  if  it  be  ; 
fraudulent,  or  illusory,  or  abandoned,  there  can  be  no  pi 
tence  for  saying  that  the  judgment  creditor  cannot  pur 
his  remedy  against  the  goods ;  and  if  lie  be  not  barred, 
Cfidit  qacBstiu  as  to  the  sheriff,  who  *  •  can  never  be  lia~ 
if  the  right  of  the  judgment  creditor  is  unassailable." 

This  case  appears  to  me  a  clear  authority  for  saying  U  '^rmgi 
if  in  the  present  instance  Patterson  had  brought  an  acti:uS<tti 
for  trespass  or  conversion,  instead  of  replevin,  against  t^ie 
execution  creditor  and  the  sheriff,  he  could  not  have  ^suc- 
ceeded against  either  of  them  as  regards  the  goods  hou^^li 
from  the  judgment  debtor ;  unless  the  fact  of  the  sheari  fill 
withdrawal  from  pos>»ession,  instead  of  merely  not  seizing; 
makes  any  difference.    I  do  not  think  it  does,  so  lon^  Ma 
the  subsequent  seizure  was  made  while  the  writ  was  in 
force. 

I  may  refer  here  to  Castle  v.  Rattan,  4  C.  P.  252.  Wli^» 
that  case  was  decided,  writs  of  execution  were  retumat^^ 
on  a  day  certain  instead  of  as  now  immediately  atler  tfc^ 
execution  thereof,  though  if  the  execution  was  commecce-" 
as  by  levying  on  it,  it  might  be  completed  after  it 
returnable.    The  sheriff  had  made  a  seizure  of  the  gooi 
taken  a  bond  from  the  execution  debtor  for  the  deliver 
thereof  when  required,  and  allowed  him  to  remain  in  posse 
sion  and  carry  on  his  business  Jis  before  the  seizure.  Wb 
thus  in  possession,  and  after  tfie  return  da,y  of  the  writ  / 
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^M^l^i^redy  a  second  execution  came  in  at  the  suit  of  another 
>jL  c^ditor.  It  was  held  that  the  second  writ  took  precedence 
:>f"  ^he  first  and  bound  the  goods,  and  the  sheriff  was  there- 
:c^jc-e  liable  for  a  false  return  to  the  second  writ,  wl)ich  had 
^Sft^-mned  priority  by  reason  of  his  delaying  to  act  upon  the 
BjKTSt  until  after  it  had  expired. 

JAacaulay,  C.  J.,  says,  at  p.  259  :  "  The  bond  *  *  shews, 
I.   ^liink,  that  on  receiving  it  the  defendant  withdrew  from 
t^lm^  custody  of  the  goods  and  relinquished  the  seizure, 
SLl't^liough  he  not  mean  to  abandon  the  writ.    If  the  plain- 
ttiflF,  Urquhart's,"  (the  first)  "  writ  was  not  returnable  when 
Castle's  writ"  (the  second)  "was  received,  I  dare  say 
defendant  might  have  levied  again  under  bothy  and  sold 
^uxder  Urquhart's  a8  having  priority  over  Castle's,  But 
had  been  long  returnable,  and  after  what  had  occur- 
^f^^d,    the  defendant  could  not  seize   de  novo  under  it 
^thout  committing  a  trespass/* 

£llsewhere  in  the  course  of  his  judgment,  commenting  on 
the  case  of  Jones  v.  AthertoUy  7  Taunt.  56,  he  observes, 
*t  261 :  "  A  writ  not  acted  upon  until  after  it  is  return- 
able ceases  to  bind  the  goods — a  levy  xmder  it  could  not  be 
juatified,  and  a  writ  under  which  a  levy  has  been  made 
ore  it  was  returnable,  and  abandoned,  appears  to  me  to 
^ti^nd  in  alike  position;  the  levy  could  not  be  repeated,  or 
the  goods  resumed,  after  the  writ  had  expired." 

X  quote  these  passages  to  shew  that  the  ground  of  the 
deoision  was,  that  the  levy  having  been  abandoned  the 
goods  ceased  to  be  in  custodia  legis  under  the  first  writ,  and 
to   a  fresh  levy  could  not  be  made  upon  it  after  it  had 
expired,  the  second  writ  took  precedence.    But  that  the 
goods  remained  bound  by  it  so  long  as  it  was  in  force 
not  to  have  been  doubted.    This  case  and  that  of 
V.  Olass,  26  U.  C.  R  277,  also  shew  that  the  sheriff" 
^^^'^^ot  interpose  a  writ  between  the  writ  of  another  credi- 
^nd  the  goods,  and  by  attempting  to  do  so  he  may 
^^^^^  himself  responsible  to  the  latter. 

''^  not,  however,  mean  to  say  that  the  sheriff"  may  not 
^  as  to  authorize  the  execution  debtor  to  sell  the 
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goods.  In  other  words,  his  conduct  may  be  such  as  to  estng—  :-np 

him  from  impeaching  the  sale;  and  of  this  the  case  »  of 
Carruthers  v.  Reynolds,  12  CP.  566,  referred  to  by  tlC*d^*:he 
learned  J udge,  is  an  illustration. 

There  the  execution  debtor  sold  the  goods  with  tErw:*"'^he 
knowledge  and  consent  of  the  sheriff.  He  was,  as  it  is  sar-i 
the  quasi  agent  of  the  sheriff  for  that  purpose. 

Oovid  V.  Whitey  4  O.  S.  124,  is  a  case  where,  as  agaii 
a  purchaser,  the  execution  was  held  to  have  been  abandon 
because  an  unqualified  discharge  of  it  had  been  given 
the  execution  debtor  before  the  sale. 

.wye 

So  if  a  sheriff  after  seizing  the  stock-in-trade  in  a  sto^-^^^e^ 
or  other  going  concern,  permits  the  business  to  be  carri«:>^^  > 
on  from  day  to  day  as  before  in  the  usual  course,  I  have^"'^^^'^ 
no  doubt  he  would  be  bound  by  sales  made  in  that  manner.        cy  ^ 

In  such  cases  it  would  plainly  be  a  fraud  on  the  part  of 
the  sheriff  or  the  execution  creditor  to  attempt  to  enforce 
the  writ  against  the  purchaser.  Here  the  deputy  sherifi  ^ 
at  most  withdrew  from  possession,  taking,  as  he  says,  but 
which  is  denied,  the  undertaking  of  the  bank  manager  to 
be  responsible  for  their  safe  custody. 

I  think  it  is  not  a  legitimate  inference  from  this  state  of 
facts  that,  to  use  the  language  of  the  learned  Judge,  the 
deputy  sheriff  either  intended  that  Milne  or  Oault  should 
sell  the  goods,  or  that  he  contemplated,  if  he  did  not  actu- 
ally intend,  that  they  might  be  sold,  asthey  afterwards  were. 

In  my  opinion,  the  sheriff,  in  withdrawing  from  posses- 
sion in  ease  of  the  debtor,  whether  he  takes  a  bond  or 
undei-taking  for  the  forthcoming  of  the  goods  or  not,  is,  as 
regards  the  continued  operation  of  the  writ  and  his  right 
to  execute  it,  in  the  same  position  as  if  be  had  merely 
delayed  the  seizure.  I  cannot  agree  that  by  taking  secu- 
rity for  the  production  of  the  goods  he  is  to  be  treated  as 
impliedly  assenting  to  their  sale  by  the  debtor  fr3e  from  ^ 
the  writ. 

I  fail  to  see  anything  unusual  or  improper  in  the  oondnct  Jt->i 
of  the  sheriff  or  his  deputy,  beyond  the  fact  that  he  seems  -e:^^^, 
to  have  acted  with  much  leniency  towards  the  debtor,  and  >i  
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;liereby  to  have  exposed  himself  by  his  carelessness  to  a 
^M^rious  risk. 

As  to  the  bona  fides  of  the  plaintiffs,  and  the  fact  as 
tound  by  the  learned  Judge  that  they  bought  without 
niotice  of  the  writ,  this  may  all  be  assumed  in  their  favour, 
And  yet  if  thej'  had  searched  in  the  sheriff's  office  before 
completing  such  a  transaction  as  the  purchase  of  the  stock- 
Lxi-trade  of  a  debtor,  who  had  absconded  before  they  had 
2>aid  their  purchase  money,  they  would  have  sustained  no 
loss,  although  in  that  case  the  manager  of  the  Bank  might 
:xiot  have  succeeded  in  the  object  he  appears  to  have  had  in 

The  giving  by  the  plaintiffs  of  the  note  for  the  purchase 
^sxioney  to  Gault,  the  bank  manager ;  his  procuring  the 
<lebtor's  wife  to  endorse  it,  ostensibly  as  agent,  for  her  hus- 
"band,  after  he  had  absconded,  and  then  procuring  from  the 
plaintiffs  in  lieu  of  it  another  note  payable  to  their  own 
-order  and  endorsed  to  the  bank,  all  stamp  the  transaction 
4ts  an  extremely  irregular  one,  and  make  it  difficult  to 
believe  in  the  honesty  of  any  one  who  was  a  party  to  it. 

I  am  of  opinion  that  the  executions  were  not  abandoned, 
and  that  nothing  happened  to  disentitle  the  sheriff  to  levy 
on  the  property  sold  to  the  plaintiffs  by  the  judgment 
debtor. 

I  agree  that  the  plaintiffs  are  entitled  to  recover  as  to 
all  their  own  lumber  which  the  sheriff  took  under  the  erro- 
neous idea  that  he  was  at  liberty  to  seize  a  quantity  equal 
to  that  which  they  obtained  from  the  execution  debtor, 
and  as  to  the  residue  the  defendant  is  entitled  to  judgment. 

The  defendant  is  also  entitled  to  damages  on  his  counter 
claim  upon  the  plaintiffs'  undertaking  for  all  the  lumber 
sold  by  them  out  of  the  stock  purchased  from  the  execu- 
tion debtor  after  such  undertaking  was  given,  until  the 
execution  of  the  writ  of  replevin. 

The  undertaking  is  not  obnoxious  to  the  objections  which 
were  taken  to  it,  as  the  lumber  was  in  fact  liable  to  be 
seized  under  the  executions. 

As  to  costs.    I  think  the  defendant  should  have  the 
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costs  of  any  reference  as  to  damages,  but  inasmuch  as  boCct-Q^ 
parties  succeed  as  to  a  substantial  part  of  the  subject  matt^^j-^ 
of  their  dispute,  I  think  neither  of  them  should  have  airr*^ 
other  costs. 


Order  CLCcordirigly^'^:^^^^ 


[COMMON  PLEAS  DIVISION.] 

Nolan  v.  Donnelly  et  al. 

Bill  of  saU^Vctcripilon  of  gooda— Stock  m  tr€ult — Auent  of  cndi^i^ 


In  a  deed  of  assignment  for  the  benefit  of  creditors,  eooda  and  cb^^^"' 
weie  described  as  all  the  stock  in  tiade,  goods  and  cnattels,  &c.,  ii» 
ing,  among  other  thiiigs,  all  their  stocK  in  trade  in  which  the]^^ 
assignors,  '*  now  have  in  their  store  and  dwelling  in  the  village  ot  -^^n- 
frew." 

Htld^  description  insufiBcient,  in  that  the  kind  of  stock  in  trade  aft:^  ^^uid 

have  been  mentioned. 
The  safest  course  in  these  cases,  in  the  present  nncertain  state  of  th^^  ^ 

is,  for  the  assignee  to  take  possession  and  keep  it.  , . 

The  assignment  was  executed  by  one  partner,  at  the  request  »  ^  ^ 

co-partner,  in  the  partnership  name,  and  was  made  at  the  requ^*^  ^ 

several  creditors. 

that  the  assignment  was  properly  executed,  and  that  there 

sufficient  assent  of  the  creditors. 

Interpleader,  to  determine  whether  the  goods  in  qt^^®^" 
tion  of  Costello  Brothers,  taken  in  execution  on  the  5tfc^  ^\ 
July,  1883,  by  the  sheriff  of  Renfrew,  under  a  writ  of  /*^-^ 
facias  at  the  suit  of  the  now  defendants  against  Crost^^^ 
Brothers  were,  or  some  part  was,  at  the  time  of  the  sei^^"^™ 
the  property  of  the  plaintiff  against  the  now  defendant^^- 

The  description  is  set  out  in  the  judgment  of  Wilson,  J. 

The  cause  was  tried  without  a  jury,  at  Pembroke,  SLt^  ^® 
Fall  Assizes  of  1883,  before  Armour,  J.,  who  delivere*^^ 
following  judgment : 
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Armoub,  J. — I  find  as  to  the  claim  of  the  said  William 
folan  that  the  sale  of  the  goods  purporting  to  have  been 
lade  by  the  conveyance  made  by  the  execution  debtors 
>  him  on  the  29th  day  of  June,  1883,  was  not  accompanied 
y  an  immediate  delivery  and  followed  by  an  actual  and 
mtinued  change  of  possession  of  the  said  goods,  and  I 
ave  to  determine  therefore  the  question  raised  whether 
tiis  conveyance  contains  "  such  suflBcient  and  full  descrip- 
lon  thereof  that  the  same  may  be  thereby  readily  and 
aeily  known  and  distinguished:"  R.  S.  0.  ch.  119,  sec.  23. 

This  clause  has  been  altered  from  what  it  was  originally 
Q  20  Vic.  ch.  3,  sec.  4,  by  the  change  of  the  word  "  efficient" 
o  "  sufficient,"  probably  through  ignorance  of  the  essential 
Lifierence  of  the  two  words,  but  I  do  not  think  that  this 
.Iteration  destroys  the  general  effect  of  the  clause  in  cany- 
ng  out  what  was  the  intention  of  the  Legislature  in 
iriginally  enacting  it. 

I  bad  a  personal  knowledge  of  the  framing  of  the  origi- 
lal  enactment  and  of  the  object  and  intention  of  its  framer 
n  framing  it,  and  it  was  this :  that  the  goods  should  be  so 
lescribed  in  the  instrument  referred  to  that  a  person  charged 
wiih  the  execution  of  process  against  the  goods  of  a  debtor, 
>f  obtaining  from  the  clerk  of  the  County  Court  a  copy 
>y  any  such  instrument  given  by  any  such  debtor  and  by 
^ing  to  such  debtor's  premises  with  such  copy,  could  by 
neans  of  the  description  alone  and  without  other  aid  pick 
)ut  the  goods  described  in  such  instrument  from  any  other 
^oods  on  the  premises. 

1  think  this  intention  of  the  framer  was  expressed  in 
dear  and  unmistakable  language,  and  that  the  English 
anguage  does  not  contain  words  by  which  such  intention 
x>uld  be  more  clearly  expressed. 

The  Legislature  adopted  the  words  of  the  framer,  and  I 
tliink  those  words  being  plain,  and  their  meaning  bein^ 
plain,  they  and  their  meaning  ought  to  be  given  effect  to 
18  expressing  the  intention  of  the  Legislature. 

I  find  that  the  conveyance  from  the  execution  debtors 
'/}  William  Nolan  does  not  contain  such  sufficient  and  full 
65-66— VOL.  IV  o.B. 


442 


THE  ONTARIO  REPORTS,  1884. 


description  of  the  goods  purporting  to  be  thereby  conveyecE^ 
that  the  same  may  be  thereby  readily  and  easily  knowirx 
and  distinguished. 

I  find,  therefore,  against  the  claim  of  the  said  Williamri 
Nolan. 

The  learned  Judge  entered  judgment  for  the  defendants,: 

At  the  Michaelmas  sittings  of  the  Court,  November 
1883,  Craig y  for  the  plaintiff",  served  a  notice  of  motion 
set  asi<le  the  finding  and  judgment  for  the  defendants,  anrrs 
to  enter  a  verdict  and  judgment  for  the  plaintiff^,  or  for 
new  trial,  upon  the  grounds  that  the  plaintiff* established  ferr: 
title  to  the  goods  in  question,  and  the  finding  for  t^ 
defendants  is  against  law  and  evidence  and  the  weight 
evidence. 

During  the  same  sittings,  December  1,  1883,  Delame 
supported  the  motion.  There  was  a  sufficient  description^ 
the  goods  here.    There  is  not  only  the  general  descriptSL.  ^ 
of  all  the  ''personal  effects,  stock-in-trade,  goods,  cW>« 
tels,"  &c.,  "whatsoever  and  wherever,  and  whether  u^^>« 
the  premises  where  said  debtor's  business  is  carried  ocm. 
elsewhere,"  &c,  but  there  is  the  specific  description : 
their  stock-in-trade,  goods  and  chattels  which  they  wraiO 
have  in  their  store  and  dwelling  in  the  village  of  Renfro"^^ 
&c.    This  latter  description  is  clearly  sufficient.  Tl3«i 
is  not  only  the  class  of  goods  given,  namely,  "  their  stoc^k 
in-trade,"  i.     the  goods  in  their  particular  trade,  but  fcli^^ 
is  the  additional  circumstance  given  of  a  fixed  localt^^y 
namoly,  being  in  their  store  and  dwelling  in  the  village  ^ 
Renfrew.     It  is  not  necessary  that  each  specific  artaeg^^ 
should  be  described.    All  is  required  is  to  give  such 
description  that  the  goods  may  be  easily  identified,  an»-^ 
this  has  been  done  here  by  describing  the  class  of  fj[ood-^^ 
and  giving  their  locality.    He  referred  to  Rosa  v.  Conger'^ 
14  U.  C.  R.  525  ;  Harris  v.  Commercial  Baiik,  16  U.  C. 
437 ;  Re  Tkirbdl,  21  Gr.  492 ;  Fraser  v.  Bank  of  TorofUo^^ 
19  D.  C.  R  381 ;  Pow3ll  v.  Bank  of  Uppei*  Canada,  llX 
CP.  303;  Mtso:i  v.  MtoDonald,  25  C.     *9o  ;  HoUv^^ 
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Cairrrvichaely  2  App.  R.  644.  The  evidence,  moreover, 
•he^ws  that  there  was  an  actual  and  continued  change  of 
possession.  The  assignee  entered  and  took  stock  and 
was  in  pitesession  of  the  goods. 

J^Gss,  Q.  C,  contra.    Besides  the  objections  argued  by 
other  side,  there  was  another  objection  taken  by  the 
defendants,  namely,  that  the  plaintiff  to  whom  the  deed 
tti.^de  is  not  a  creditor  of  the  assignors,  and  no  creditor 
lia<3    signed  the  deed  on  the  5th  July,  when  the  seizure 
made  by  the  sheriff,  or  had  assented  to  it  before  the 
^i^^ire.    The  only  act  of  assent  which  can  be  relied  upon 
^>  "tlist  at  a  meeting  of  creditors,  which  was  held  at  Mon- 
'^'^'^^i-l  on  the  29th  June,  some  of  the  creditors  were  present, 
the  result  was  that  one  of  the  debtors  sent  a  telegram 
"fctiat  date  to  his  firm  at  Renfrew  to  make  an  assignment 
oxxce  to  the  plaintiff.    The  creditors  had  no  communica- 
tion, ^with  any  one  on  the  subject  until  after  the  seizure  by 
sheriff:  Andrew  v.  Stuart ^  6  App.  R.  495;  Wallvjyn 
^-  O!oittt«,  3  Mer.  707 ;  Browne  v.  Cavendish,  1  J.  &  Lat. 
^^6,  €335;  Malcolm  v.  Scott,  5  Ex.  601 ;  Brivd  v.  Hampshire, 
1  M:.  &  W.  365;  Williams  v.  Everett,  14  East  582;  Burrill 
A^ssignments,  4th  ed.,  p.  420,  sees.  288,  289.  The  execu- 
^^Tx  of  the  deed  by  one  of  the  partners  in  the  name  of  the 
^^^'^     was  not  sufficient.    There  was  clearly  no  sufficient 
^^so^ription.    The  description  given  of  the  goods  is  merely 
^lie  most  general  kind,  namely,  "  stock-in-trade,"  with- 
laying  what  kind  of  trade,  whether  for  example  gro- 
^^^^«  or  hardware.    The  description  of  the  locality  Ls  also 
f^^^^^  general.    The  number  of  the  house  and  street  should 
been  given.    It  certainly  cannot  be  said  to  be  such  a 
^^^^'^ription  that  the  goods  could  be  easily  identified.  The 
shew  that  the  description  is  insufficient :  Howell  v. 
^arlans,  16  U.  C.  R.  467.    There  was  no  change  of  pos- 
^'^^S^on.    The  cases  so  decide,  and  the  learned  Judge  has  so 
^y^^^^d:  CarscaMen  v.  Moodie,  15  U.  C.  R.  92 ;  McLeod  v. 
jy^'^Uton,  15  U.  C.  R  111;  Ontario  Bank  v.  Wilcox^  43 
R  460;  Doyle  v.  Lasher,  16  C.  R  263, 270;  Wilcox  v 
17  U.  C.  R  168,  in  App.  18  U.  C.  R  470. 
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Delamere,  in  reply.  The  creditors  assented  to  the  deed 
being  made,  and  they  are  maintaining  it  still.  The  case  of 
Mavdaon  v.  Topping,  17  U.  C.  R.  183,  would,  at  first  sight, 
create  an  impression  that  the  creditors  must  sign  ;  but 
the  case  in  fact  decides  that  it  is  sufficient  if  the  creditors 
assent;  and  in  Goodeve  v.  Manners,^)  Gr.  114,  the  then 
Chancellor,  now  Spragge,  C.  J.  O.,  clearly  lays  it  down 
that  the  assent  is  sufficient ,  and  the  same  principle  is  laid  ^ 
down  in  the  case  of  Burrows  v.  Gates,  8  C.  P.  121.  WTiat*". 
was  done  here  clearly  constituted  an  assent.    The  test^^^ 
is,  could  the  assignors  have   revoked  the  assignment  < 
and  it  is  quite  clear  that  they  could  not  have  done  so^=a 
The  execution  by  the  one  partner  in  the  name  of  the  firnc-^ 
is  sufficient.    It  was  so  executed  in  the  presence  of  th.«zj 
other  partner,  and  at  his  request:  Moore  v.- Boyd,  15  C. 
513 ;  Reginu  v  McNaney,  5  P.  R.  438  ;  WUson  v.  Stever^ 
son,  12  Gr.  239 ;  Stevenson  v.  Brown,  9  U.  C.  L.  J.  IIO' 
Cameron  v.  Stevenson,  12  C.  P.  389  ;  Spooner  Jones,  3  CCZ 
Chamb.  481. 

December  24,  1883.    Wilson,  C.  J.— The  description    ^/ 

goods  in  the  assignment  before  us  is  as  follows :  "  All  t^Aic^JX-ig 
real  estate,  «kc.  ;  and  also  all  and  singular  the  persoKr^TKi  4)/ 
estate  and  effects,  stock-in-trade,  goods,  chattels,  rigb 
and  credits,  fixtures,  book  debts,  &c ,  and  all  other 
personal  estate  and  effects,  whatsoever  and  wheresoe^ 
and  whether  upon  the  premises  where  said  debtor's  bi 
ness  is  carried  on  or  elsewhere,  and  which  the  said  debt 
are  possessed  of  or  entitled  to  in  any  way  whatsoever, 
eluding  among  other  things  ail  their  stoch-in-tradefgo  m  "i 
and  chattels  which  they  now  liave  in  their  store  and  drx-"^-^^' 
ling  in  the  village  of  Renfrew,  afoi'esaid;  also  all 
singular  their  personal  estate  and  effects  of  every  kind  ^M^oi 
nature,"  &c. 

The  question  is,  whether  the  locality  of  the  steels^  ^ 
trade  &c.,  being  in  the  assignors'  store  and  dwelling  vtrm,-  *^ 
village  of  Renfrew,  aforesaid,  is  sufficiently  definite  ? 

In   Harris  v.   Commei^dal  Bank,  16  U.  C.  R  -4fS7» 
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^J^^     l^ind  of  goods  was  not  described  which  were  in  the 
s^>i:*^  and  storehouse,  otherwise  than  "  all  and  singular,  his 
stv>c5l5e:-in -trade,  wares,  merchandize,  goods,  chattels,  and 
^^^^C"^  whatsoever  belonging  to  him  and  now  being  in/ 
In  HoweU  v.  McFarlane,  16  U.  C.  R.  471,  no  locality 
'-^^^  given,  the  description  was  held  insufficient. 

I         Wilson  v.  Kerr,  17  U.  C.  R,  168,  and  in  appeal,  18 
<ZJ.  R.  470;  the  general  designation  of  stock-in-trade 
^^^-^    Tield  not  to  be  sufficiently  specific.   And  in  Mason  v. 
^^^^donaZd,  25  C.  P.  435  ;  Hagarty,  C.  J.,  at  p.  438  said, 
"^n  if  we  could  hold  the  stock-in-trade  as  sufficiently 
ixibed  (a  very  doubtful  question)  &c." 
^'^x^ck-in-trade  "is  certainly  a  very  general  term,  and 
mean  any  kind  of  trade  goods,  according  to  the 
i  ness  the  assignor  was  carrying  on  in  the  particular 
t^^^-^i^e  mentioned.    It  is  not  so  general  as  the  term  "goods,'* 
^^^^^-«^use  the  words  trade  goods  are  a  qualification  of  the 
-^s.    A  more  specific  designation  than  "  trade  goods"  or 
^^^^^-^^Dck-in- trade,"  may  no  doubt  be  given,  as  my  stock-in- 
^**^^^ie  of  groceries  or  hardware  or  di^y  goods  or  lumber,  and 
like.   But  the  same  may  be  said  of  the  term  household 
^"""^"^iture,  for  that  in  some  cases  may  pass  tenant's  fixtures, 
^^^^  ^gh  not  as  a  rule :  Finney  v.  Grice,  10  Ch.  D.  13. 
^  ^  "fc-  household  fuimiture  is  said  to  have  been  held  to  be  a 


^^f^i^cient  description,  and  sufficient  also  without  any 
^^Jity  being  assigned  to  it  excepting  by  implication : 


^'  -•^■^er  V.  Bank  of  Toronto,  19  U.  C.  R.  pp.  386,  387. 

do  not  know  what  advantage  it  is  to  add  to  the  words 
^  my  stock-in-trade  which  I  carry  on  in  such  a  place,  &c.," 
further  words  "consisting  of  dry  goods,"  or  the  like, 
.^^^     dry  goods  b  a  description  about  as  indefinite  rs  stock- 
trade,  and  extrinsic  evidence  it  is  said  can  be  given  in 
'^'^^Ti  a  case,  and  so  the  kind  of  stock-in-trade  which  was 
^  ^^^t  in  the  place  can  be  accurately  ascertained.    See  Rose 
^-     ^cott,  17  U.  C.  R.  at  p.  387. 

-2)ry  goods  consist  of  cloths,  velvets,  silks,  satins,  laces, 
^tons,  and  prob.ably  of  a  hundred  other  articles.  If  stock- 


trade  is  not  a  sufficient  description,  neither  on  the  like 
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construction  can  dry  goods  be,  and  something  of  the  like 
kind  may  be  said  of  hardware,  groceries,  and  of  other  sor 
of  business. 

If  an  assignment  of  my  piano  in  my  house  is  a  fuULT^ 
and  sufficient  description,  my  horse  in  my  stable  ough#"^f^  - 
to  be  so  too,  but  it  is  not,  it  seems ;  and  yet  for  every  on^^c-^ 
who  could  by  extrinsic  evidence  establish  the  identity  o:^;:^ 
a  piano,  fifty  could  be  produced  to  identify  the  horse. 

I  can  imagine  a  person  owning  some  article  or  animal  oc^ 
a  peculiar  kind  which  would  require  no  other  descriptior^:;::^ 
than  the  mere  name  of  the  article  or  animal  to  enable  it  tM^  ^ 
be  easily  known  and  distinguished.    My  yellow  omnibu^g- ^ — "^viz 
or  even  my  omnibus,  may  be  an  article  of  that  kind. 

The  law  is  in  a  most  unsatisfactory  condition  on  tl 
subject.    "  Stock-in-trade"  was  once  a  good  descriptic 
Now  it  is  not.    Locality  of  a  mere  loose  chattel  is  held 
be  a  full  and  sufficient  description  of  it  by  which  it  m . 
be  easily  known  and  distinguished,  when  it  is  impossible 
can  be  such  a  description,  or  can  enable  such  chattel  to 
easily  known  and  distinguished,  unless  by  attributing  i 
movable  the  characteristic  of  an  immovable,  and  letting 
as  a  consequence  extrinsic  evidence.    The  addition  requis 
to  be  made  to  atock-in-trade  of  the  words  *'  consist 
dry  goods,"  or  the  like,  does  not  improve  the  matter.  1 
addition  identifies  the  kind  of  goods,  but  it  does  not  g 
a  full  and  sufficient  description  by  which  the  goods, 
samie  yoods,  assigned  may  be  easily  known  and 
tinguished.    And  it  is  doubted  whether  extrinsic  evid&i 
can  be  given  :  Mason  v.  MacDonaid,  25  C.  P.  439.  Am.< 
think  I  have  seen  in  some  case  that  the  goods  should  b^ 
described  that  a  person  with  the  assignment  in  his  hj 
would  be  enabled  to  point  them  out,  while  it  is  saidL 
Rose  v.  Scott,  17  U.  C.  R.  at  p.  387,  such  evidence  maj^  ^ 
given  outside  of  the  conveyance  to  identify  the  g^y<^^^^ 

It  was  also  argued,  the  goods  being  said  to  be  in 
assignor's  store,  in  the  village  of  Renfrew,  aforeaaid^ 
not  a  sufficient  locality  given  to  them,  the  street  on  wb^-  ^ 
the  store  was,  or  number  of  the  store,  should  have  he^^^^ 
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gi^v  «n  ;  but  Ross  v.  Conger,  14  U.  C.  R.  525,  was  just  so 
W€=^»led.    See  slso  Wilson  v.  Kerr,  17  U.  C.  R.  16S. 

Jpon  the  decisions  there  is  so  little  certainty,  or  una- 
lity  with  regard  to  the  description  of  the  goods,  the 
ality,  and  the  change  of  possession,  that  the  safest  course 
the  assignee  is,  to  take  immediate  possession,  and  to 
2p  it. 

Jtt  is  to  be  regretted  that  should  be  so,  because  the 
3«^*ignment,  which  is  made  for  the  general  benefit  of  credi- 
tom:r:G,  is  defeated  at  the  instance  and  for  the  purpose  of 
S%  '^^ing  to  a  single  creditor  a  preference  over  all  the  others. 

^iTiat  is  exactly  the  case  at  present.    These  defendants 
^rmed  to  gain  priority  by  a  private  arrangement  with  the 
^^l>tK3rs.    They  refused  to  give  it.    The  defendants  then 
l>iHz>i3ig]^^  an  action  and  got  a  speedy  judgment  under  the 
rules.     The   debtors  knew   the   defendants  were 
^^^«€ivoring  to  gain  such  priority  by  means  of  a  judgment, 
tihey  with  some  of  the  creditors  attempted  to  defeat 
t^K>  compel  the  defendants  to  share  with  the  others  in  & 
*^ti&>jle  division.     The  assignment  was  hurried  on  and 
executed  in  good  time,  and  now,  by  reason  of  the  com- 
P*i^^«.tions  and  uncertainty  of  the  law  as  to  what  is  required 
^<:>nstitute  a  proper  description  of  the  goods,  and  what 
constitute  a  sufficient  change  of  possession,  the 
8^*^^Tal  body  of  creditors  is  defeated,  and  the  single 
Hti^jQ^g  creditor  carries  off  the  whole.    That  is  not  and 
^^^^ot  be  right.    Why  should  not  a  debtor  make  an 
^®^*^5Tmient  of  "all  my  property  and  estate  which  can  be 
is  liable  to  be  taken  in  execution  for  the  satisfaction  of 
^^l>tie  or  liabilities  of  every  kind  ?"  in  substance  like  an 
^'^^c^l  vent  proceeding,  without  any  other  particularity,  and 
the  registration  of  that  document  in  the  county 
"•^gistry  office  a  supersedeas  of  all  executions  or  process  in 
nature  of  execution  not  completely  executed  by  pay- 
^*ient  of  the  execution,  or  by  sale  and  payment  over  of  the 
P^e^ds  of  any  sale  under  the  execution  to  his  execution 
^^^ti^T,  until  the  creditors  can  be  called  together,  and 
^^^'^ine  how  and  in  what  manner  to  deal  with  the 
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estate  of  the  debtor  ;  and  if  necessary  any  creditor  shoal- 
have  the  power  to  apply  to  have  the  estate  administered  a 
in  an  action  by  creditors  for  the  administration  of  thee: 
debtor's  estate.  The  registration  of  the  assignment  bei 
made  notice  to  all  persons  of  the  making  of  the  asaignmei 
and  the  fact  of  such  assignment  and  registration  should 
])ul)lished.  Or  why  should  not  a  creditor's  action  be  mj 
to  have  the  like  effect  ?  I  do  not  think  that  would  be 
invasitm  upon  the  powers  of  the  Dominion.  For 
debtor  may  now  assign  his  estate,  and  a  creditor  may  n 
bring  an  action  to  have  the  debtor's  estate  administe: 
And  by  one  or  the  other  of  these  methods,  or  by  a  combir 
tion  of  the  two,  all  difficulty  of  interfering  with 
Dominion  powers  may  be  avoided,  and  all  embarrassm 
from  conflicting  and  doubtful  decisions  will  be  set  at  res^^-'^^^J 
and  all  injustice  to  the  debtor  and  to  his  estate  and  to  th^^^^^-^ 
general  body  of  creditors  will  be  put  an  end  to.  There  ^^0>^ 
will  be  then  fewer  interpleaders;  and  payments  or  trans-  "^^^ 
fers  of  property  made  for  some  reasonably  short  time 
before  such  assignment,  or  creditors  action,  may  perhaps  be 
also  safely  ])rovided  against,  although  not  actuallj'  fraudu- 
lent, without  interfering  with  Dominion  powers. 

At  present  I  am  obliged  to  hold  the  assignment  invalid, 
because  the  kind  of  f?tock-in-trade  is  not  mentioned. 

The  assignment,  I  think,  is  sufficiently  executed  by  the 
one  partner  in  the  partnership  name.  It  was  so  executed 
by  and  at  the  special  request  of  the  other  partner.  It  was 
alsr>  made  at  the  express  instance  of  several  of  the  creditors; 
and  cannot  be  impeached  upon  the  ground  that  it  was  not 
assented  to  by  any  of  the  creditors. 

I  think,  so  far  as  possession  is  concerned,  the  learned 
J udge  was  warranted  in  finding  as  he  did    The  decision, 
although  quite  legal,  is  not  just.    It  is  a  further  premium 
to  litigious  creditors  to  hold  out  against  the  others  until 
the  assignment  is   made,  and  then  see  if  they  cannot  m^^^' 
<1efeat  it.    If  they  succeed  they  gain  all  at  the  expense  o^-^^^ 
the  other  creditors.    If  they  find  they  cannot  defeat 
they  then  rank  with  the  other  creditors,  and  still 
quite  ns  much  as  the  others. 
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It.  is  time  that  a  i*ace  between  creditors, and  preferences 
by  the  debtor,  should  be  put  a  stop  to.  It  can  be  done 
by  legislation  which  will  be  more  satisfactory  and  effect- 
ua.1  t:han  by  that  which  is  now  in  force ;  and  such  a  change 
will  be  as  beneficial  to  the  debtor  as  to  the  creditors. 

The  motion  must  be  dismissed,  with  costs. 

Oalt,  J.,  concurred  (a). 

Motion  dismissed. 


ia)  Thit  was  argaed  before  Wilson,  C.  J.,  and  Galt,  J.,  Osler,  J., 
tfing  ceased  to  be  a  member  of  the  Ooart  on  his  appointment  as  Judge 
tike  Court  of  Appeal,  and  the  vacancy  not  having  then  baen  tilled. 

57 — VOL.  IV.  O.R. 
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[CHANCERY  DIVISION]. 

O'Brien  v.  O'Brien  et  al. 

Deposit  receipt — Oi/l  by  husband  to  vnft. 

One  J.  O'B.,  and  B.  O'B.,  his  wife,  were  the  holders  of  a  certain  deposit  ( 
cate  of  the  Bank  of  British  North  America  to  the  following  purport :  "  Be 
frrm  J.  O'B.  and  B.  O'B.  the  snm  of  $2,800,  for  which  we  are  aeooontabv  J 
either,  with  interest  at  current  rate/'  &c.  Three  or  four  days  before  his  d 
J.  O'B.,  called  hie  wife  to  iiis  bed  side,  and  in  the  presence  of  P>,  gaT«_^  tbe 
certificate  to  her,  sav  ing  she  was  to  keep  it  for  her  own  use,  and  unequiTi^^s:^!!; 
expreasitie  an  intention  to  make  an  absolute  gift  of  the  money  to  her. 

Hda,  J.  O'B.  baring  died,  that  his  wife  was  entitled  to  the  money  in  the  ] 


The  bill  of  complaint  in  this  suit  was  filed  by  Elizak^^sth 
O'Brien  against  Bridget  O'Brien,  her  mother,  John  O'Brrien 
her  only  brother,  James  Allen  and  Edward  Armstrong,  ^fche 
executors  named  iu  the  will  of  James  O'Brien,  deceei.^^ 
the  plaintiff's  father,  the  Bank  of  British  North  Ame^ — ic» 
and  J.  B.  Brown  and  Sons,  the  indorsees  of  the  deposib  «^ 
tificate  which  was  the  subject  matter  of  the  suit. 

The  circumstances  of  the  case,  and  the  evidence  produc^^ 
as  well  as  the  defences  raised,  are  sufficiently  set  out  in  -Aiiihe 
judgment. 

The  action  was  tried  at  Toronto  on  December  14?^ 
1881,  before  Ferguson,  J. 


oi 
5a 


Joseph  A.  Donovan  for  the  plaintiff.    The  character 
the  deposit  is  certainly  not  such  as  to  constitute  a  gift 
the  wife  :  Marshall  v.  CmUvell,  L.  R.,  20  Eq.  328;  and 
to  what  occurred  at  the  time  of  the  alleged  gift,  there  ^ 
discrepancy  between  the  account  given  by  the  widow  an^-^^^j^ 
the  account  given  by  Mrs.  Price.  But  even  conceding  th^^'*' 
the  paper  was  handed  over  as  is  said,  Mrs.  O'Brien  couL^-^^^ 
not  get  the  property  without  coming  to  this  Court  an 
getting  it  through  the  executors.    I  refer  to  McCabe  ^ 
Robertson,  18  C.  P.  471;  Ward  v.  Turner,  1  Wh.  and  Tu<^ 
L.  C,  4th  Am.  ed.,  p.  1205;  McGonndl  v.  Murray,  Z 
Eq.  460 ;  Cosnahan  v.  Orice,  15  Moo.  P.  C.  215. 

S.  H,  Blake.  Q.  C,  for  the  defendant  Bridget  O'Br 
The  form  of  the  certificate  clearly  shews  that  the  husl 
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dded  to  make  a  provision  for  the  wife.  Then  what 
:  place  before  the  husband's  death  shews  that  the  gift 

made  either  as  a  gift  inter  vivos,  or  as  a  donatio 
tie  causd.  It  h  necessary  for  the  plaintiC*  to  rebut 
presumption  of  a  provision  being  intended,  but  no 
i  evidence  has  been  adduced.  What  occurred  before 
husband's  death  shews  a  continuance  of  that  intention 

case  is  withdrawn  from  the  category  of  imperfect 
I.  Besides,  in  the  cases  where  the  Court  has  refused 
Qterfere  to  perfect  a  gift,  the  claimant  has  been  the 
atiff.  In  McCahe  v.  Robertson,  supra,  there  was  no 
k^ery,  and  nothing  on  the  face  of  the  paper  shewing 
right.  Lastly,  in  any  view  of  the  case,  there  is  no 
ient  right  in  the  plaintiff.  I  refer  to  Watson  v.  BvcuU 
V,  5  App.  666 ;  Wilde  v.  Wilde,  20  Gr.  521  ;  Low  v. 
ter,  1  Bea.  426 ;  Moore  v.  Moore,  L.  R.  18  Eq.  474 ; 
'Ices  V.  Pascoe,  L.  R.  10  Ch.  343 ;  Christ's  Hospital  v. 
'^m,  2  Vem.  683 ;  Gott  y.  Gott,9  Gr.  165;  Tiffany  v. 

6  Gr.  474 ;  Leake  on  Contracts,  p.  453  ;  Roper  on 
band  and  Wife,  2nd  ed.,  vol.''l,  p.  54;  Williams  on 
L'utors,  8th  ed.,  p.  765. 
imes  Haverson  lor  the  executors. 
^ph  A,  Donovan  in  reply.    Yeatman  v.  Yeatman,  L. 
Ch.  D.  210.  shews  that  the  plaintiff  can  recover. 

jptember  15th,  1882.  Ferguson,  J. — The  suit  is  brought 
Elizabeth  O'Brien  alleging  that  her  father,  the  late 
O'Brien,  who  had  lived  thejgreater  part  of  his  life 
16  City  of  St.  John,  New  Brunswick,  at  one  time  resi- 
for  a  short  period  in  Toronto,  and  who  died  in  the 
of  Portland,  in  the  State  of  Maine,  in  December, 
made  and  published  his  last  will  on  April  15th, 
,  at  the  said  City  of  St.  John,  and  that  under 
aid  will  she  is  the  sole  legatee  of  his  money  and  per- 
[  property,  subject  to  a  life  interest  therein  of  her 
ler,  the  defendant  Bridget  O'Brien,  the  widow  of  the 
tor.    She  states  in  her  bill  of  complaint  that  the 
tor  left  no  personal  estate  but  the  sum  of  $2,800» 
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which  he  had  deposited  in  the  Bank  of  British  Nc^-^^^ 
America,  in  Toronto.    I  may  here  say  that  the  wfc:^ 
contention  is  as  to  this  sum  of  $2,800.    The  plaintiff  a.^^, 
that  she  may  be  declared  entitled  to  it — that  the  will  'rn.^jr 
be  administered  under  the  direction  of  the  Court  -  ^ 
injunction  restraining  the  bank  from  paying  the  money-  to 
the  order  of  her  mother,  who  had  the  deposit  certificate, 
and  who  had  endorsed  it  over  to  her  agents  or  bankers, 
and  that  the  bank  be  ordered  to  pay  the  monej*^  into  Colm  tL 

After  the  commencement  of  the  suit  the  bank  paid  "fcle 
money  into  Court,  where  it  now  is,  as  I  understand. 

The  defendant  Bridget  O'Brien  claims  to  be  entitled  to 
this  money  as  her  own  by  reason  of  a  gift  of  it  to  her  ^7 
her  husband  before  his  death,  and  also  by  reason  of  fcT^e 
form  of  the  certificate  of  deposit,  and  some  statements  ^ 
to  the  manntii-  in  which  she  and  the  testator  had  helcr>^ 
deposited  money's.  In  her  answer  she  says  that  she  ^t^^ 
not,  until  informed  by  the  bill  of  complaint,  aware 
her  husband  had  left  a  will ,  and  she  asks  to  have  the 
dismissed,  &c. 

The  defendants  Allen  and  Armstrong  say  that  the  1^**"® 
James  O'Brien  did  leave  a  will,  and  that  they,  as  executc^^'[* 
obtained  probate  of  it,  and  they  ask  that  the  moneys 
question  should  be  paid  to  them  as  such  executors. 

The  body  of  the  deposit  certificate  is  in  these  words 

"  Received  from  James  O'Brien  and  Bridget  O'Brien  t::^^^ 
sum  of  S2,800,  for  which  we  are  accountiible  to  eith— 
with  interest  at  current  rate,  which  at  present  is  four  ]^^P^^ 
cent,  per  annum,  on  receiving  fifteen  days'  notice,  and  ^ 
delivery  of  this  receipt.  No  interest  to  be  paid  unless  ^3**^ 
money  remains  in  the  bank  three  months." 

And  it  is  signed  on  behalf  of  the  Bank  of  British  No^ 
America. 

Nearly  all  the  evidence  was  taken  under  coramiasi^i^'*^ 
of  which  there  were  three  put  in  at  the  trial.  For 
plaintiff  was  put  in  and  read  a  commission  containing* 
evidence  of  the  executors  and  of  one  CoUeir,  a  banker,,  sni 
to  which  was  attached  a  probate  of  the  will  of  the  W» 
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»  O'Brien,  issued  from  the  Probate  Court  of  the  city 
jounty  of  St.  Jolin,  N.B ,  and  as  appears  by  tliis,  if  it 
properly  read  at  all,  the  will  was  formally  executed  in 
nee  of  two  witnesses.  No  evidence  as  to  the  law  of 
Province  of  New  Brunswick  was  given.  The  will, 
»ugh  not  copied  accurately  in  the  bill  of  complaint, 
contain  a  bequest  of  the  money  of  the  testator  to  the 
tiff,  subject  to  a  life  interest  given  to  her  mother, 
;et  O'Brien.  It  is  given  to  the  executoi-s  in  trust 
y  the  interest,  &c.,  to  Bridget  O'Brien,  for  her  life,  and 
r  death  it  goes  to  the  plaintiff,  excepting  $1  that  is 

to  the  testator's  son  John,  a  defendant ;  but  in  case 
e  plaintift^s  death  before  the  decease  of  the  testator, 
ifore  the  decease  of  her  mother,  leaving  issue,  the 
y  is  to  be  equally  divided  amongst  such  children,  and 
86  of  the  plaintiff's  death  before  the  death  of  the 
»r,  or  before  the  death  of  her  mother,  without  issue, 
the  money  is  to  go  to  the  mother  absolutely. 
Iging  from  the  testimony  of  the  defendant  Bridget 
en,  she  is  somewhat  peculiar,  and  not  an  educated 
tt;  indeed,  I  would  say  almost  illiterate.  In  her 
Qce  she  says  that  after  she  and  her  husband 

to  Portland  he  kept  the  $2,800  certificate  in  a 

wallet  in  his  camphor  trunk:  that  three  or  four 
before  his  death  he  gave  the  certificate  to  her.  He 
.  her  to  his  bedside  and  told  her  to  go  to  the  camphor 

and  bring  him  the  wallet,  at  the  same  time  giving 
he  key  of  the  trunk :  that  she  brought  him  the 
t  and  gave  it  to  him  :  that  he  opened  it  and  gave  her 
beque — the  certificate :  that  when  he  gave  it  to  her 
d,  "  Remember,  Biddy,  there  is  $2,800  here ;  keep  it 
►ur  own  use ;  there  is  enough  in  the  box  to  bury  me, 
lis  is  for  your  own  use;"  and  that  he  then  called  in 
Price  (the  person  with  whom  the  old  people  were 
Ing),  and  made  use  of  some  language  regarding  their 
iter,  the  plaintiff,  which  I  do  not  think  it  necessary 
eat  here.  It  is  shewn  by  the  evidence  that  Bridget 
m  was  at  the  time  it  was  taken  seventy  years  old. 
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and  that  her  husl^and  was  at  the  time  of  his  death  sev^--^^^ 
years  older:  that  they  had  had  a  very  large  fainil^^_^ 
seventeen  children,  I  think — and  that  nearly  all  of  fc.^^ 
children  were  dead.    These  old  people  had  lived  togetlr^^ 
nearly  half  a  century.    The  money  in  question  seenxs  to 
have  been  accumulations  from  savings  out  of  wages,  he 
having  been  by  trade  a  carpenter  and  carriage  builder.  j"^^ 
The  evidence  given  by  Bridget  O'Brien  is  somewliat  ^ 
voluminous,  and  much  of  it  seems  to  have  but  little  if  any 
bearing  upon  the  question  in  dispute.    It  shews,  however, 
that  the  old  people,  their  son  John,  and  their  daughter,  t>l^® 
plaintiff,  had  not,  in  latter  years  at  all  events,  been 
happy  in  their  intercourse. 

Margjiret  Price,  in  her  testimony,  in  answer  to  somewfc^^ 
specific  inteiTogations,  says  that  she  saw  the  certificate  ^0^^ 
the  S2,800  in  the  hands  of  the  old  man,  James  O'Brie^^ 
the  week  before  he  died :  that  he  delivered  this  certifici^^'^. 
to  his  wife,  Bridget  O'Brien,  the  week  he  died  in  his  hep"^^  ^ 
room  in  her  house  in  her  presence  :  that  he  requested  ^^^^^^^ 
wife,  Bridget  O'Brien,  to  call  her  (Price)  to  his  bedside  ^ 
witness  his  giving  the  certificate  to  her :  that  he  had  it  ^ 
his  hand  and  said  to  her  (Price),  "  I  take  you  to  witne^^'^^ 
that  this  certificate  belongs  to  my  wife  and  no  one  else;  ^ 


and  that  he  then,  speaking  to  his  wife,  used  Ian 
similar  to  that  stated  by  Bridget  O'Brien,  and  which  ther-^^"^ 
is  no  need  of  stating  here. 

It  was  urged  to  me  that  because  these  two  witnesses  di-^  ^ 
not  entirely  agree  as  to  the  words  that  were  used  by  Jamc 
O'Brien,  and  in  some  of  the  minor  details  of  what  occur 
at  the  time,  and  that  because  Bridget  O'Brien  did  not 
the  occasion  of  her  cross-examination  upon  her  answt^  " 
state  as  fully  what  took  place  at  the  time  of  the  alleg^^^^ 
gift  as  she  did  in  her  examination  in  the  cause  that  follows 
the  same  and  the  next  day,  and  because  of  some  ot 
apparent  discrepancies  that  were  referred  to,  I  should 
give  credence  to  their  testimony.   I  do  not  take  that  vie 
Both  the  witnesses  do  swear  to  the  main  fact — ^the 
There  is  no  evidence  to  the  contrary.   The  substan' 
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&ct  deposed  to  is  not  impossible,  unreasonable,  or  improb- 
able.   It  is  not  the  case  of  weighing  the  evidence  of 
witnesses  against  that  of  other  witnesses,  and  I  do  not 
think  that  what  is  referred  to  and  urged  as  a  reason  for  so 
doing  is  at  all  sufficient  to  justify;  me  in  concluding  that 
two  people,  neither  of  whom  I  have  ever  seen,  and  whose 
veracity  has  not  been  impeached,  committed  or  intended 
to  commit  perjury  ;  and  after  a  careful  perusal  of  the  whole 
of  tlie  evidence  I  am  of  the  opinion  that  the  proper  con- 
clusion is,  that  the  gift  was  in  fact  made.    Then  what  was 
tho  effect  of  it  ?    In  the  case,  Hoyes  v.  Kinder aley,  2  Sm. 
^  Oiff.,  at  p.  197,  the  Vice-Chancellor  says  : — 

There  is  no  doubt  that  this  Court  will  support  a  gift 
husband  to  a  wife  during  coverture  for  her  separate 
i  but  as  stated  by  Lord  Alvanley,  and  repeated  by  Sir 
^'^"^Omas  Plumer  in  Walter  v.  Hodge,  2  Swanst.  104,  there 
'^^^^it  be  an  unequivocal  act  by  which  the  husband  divests 
^^^^self  of  the  property  and  places  it  at  the  disposal  of  his 
The  transfer  of  stocks  into  the  name  of  the  wife 
^o^rimd  fdcie  evidence  of  a  gift  to  the  wife,  but  it  may 
x^butted  by  evidence  tending  to  shew  that  no  gift  was 
*^t:^nded.    In  Lucas  V.  Lvbcas,  1  Atk.  269,  there  was  strong 
T***^sumptive  evidence  of  an  intention  to  give  the  South 
Stock  to  the  wife,  and  there  being  nothing  to  rebut  it, 
^•^^  gift  was  supported  by  this  Court." 

the  early  case,  LvA^aa  v.  Lucas,  above  referred  to,  it 
c^id  that  in  equity  gifts  between  husband  and  wife  have 
"^^fccn  been  supported.    In  examining  the  authorities  to 
'^liich  I  was  referred,  I  find  nothing  contrary  to  this. 

-As  to  the  transfer  and  negotiability  of  certificates  of 
^^posit,  I  refer  to  Daniel  on  Negotiable  Instruments,  2nd 
voL  2,  Pecs.  1702,  1703.  iJy  the  certificate  in  question, 
l^^re  the  bank  became  "accountable,"  that  is,  I  think,  pro- 
***ised  to  pay  either  James  O'Brien  or  Bridget  O'Brien  the 
^2,8O0  upon  the  conditions  required  being  fulfilled.  The 
J^^^ment  was  given  to  Bridget  as  her  own,  and  with  the 
^^^^tion  of  giving  her  the  money  at  the  time.  The  act 
^  fclie  husband  was,  I  think,  unequivocal.    He  delivered 


456 


THE  ONTARIO  REPORTS,  18S4. 


it  to  her,  and  she  kept  it  in  her  possession  and  under  1 
control.    There  was  no  further  act  for  him  or  for  any  ( 
to  do  to  enable  her  to  give  the  requisite  notice  to 
bank,  and  at  the  expiration  of  the  period  present  the  cenri 
ficate  and  obtain  the  money.    I  think  this  was  not  a 
of  an  intended  or  imperfect  gift,  but,  as  contended 
counsel  for  Bridget  O'Brien,  a  completed  gift  to  her,  ^^^^jj 
if  there  were  no  other  reason  the  plaintiflTs  case  must  z^^^*/ 
As  to  the  effect  of  the  American  cases  and  the  ch^^^snge 
that  the  law  is  said  to  have  undergone  as  to  the  chanu^z^t^r 
of  the  thing  given,  see  White  <fe  Tudor,  L.  C.  4th  Am^ 
vol.  1,  p.  1249. 

It  is  also,  I  think,  more  than  doubtful  that  the  estafc^  of 
James  O'Brien  was  so  represented  as  to  enable  the  plain. tiff 
to  obtain  a  decree  or  judgment  in  her  favour,  even  i£  ±he 
merits  were  in  her  favour.    I  refer  to  Williams  on  Es:e<;u- 
tors,  8th  ed.,  vol.  2,  p.  366,  et  seq.,  as  to  the  effect  of 
foreign  probates  of  wills ;  also  to  Hard  v.  Palmef*,  20 
U.  C.  R.  208;  Qrant  v.  McDonald,  8  Gr.  468;  SlcHin 
V.  Whalen,  15  C.  P.  319,  also  In  re  Thxyrpe,  16  Gr.  76. 
There  are  other  reasons  depending  on  the  nature  of  the 
plaintiff's  alleged  interest,  the  frame  of  her  case,  and  ^he 
absence  of  certain  evidence,  perhaps  non-existence  of  fi»ct8 
that  would  render  it  exceedingly  difficult  for  her  to 
ceed,  even  if  the  merits  were  deemed  to  be  with  her;  fcr:::^^^' 
as  I  am  of  the  opinion  that  the  bill  must  be  dismissed,  CI^^^^ 
not  think  it  neceasary  further  to  refer  to  them. 

The  bill — action — is  dismissed,  with  costs. 

A  H.  F.  ^ 
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[CHANCERY  DIVISION.] 

Scorr  ET  AL.  V.  Gohn  et  al. 

Will—Cotutructkm— Codicil- ^ubstUulional  gift—*'  Heirs      "  Childrtn," 

I  testator,  ^ter  makiog  certain  btqnests  to  his  wife,  directed  tliat  after  her 
desth.  his  executors  should  sell  all  his  estate,  leal  aiid  persoiisl.  acd  sfter 
proridioK  for  certain  pecuniary  legacies,  should  give  the  legal  interest  on 
one-fourth  of  the  remaining  proceeds  of  his  estate  to  his  daughter  £  ,  to  be 
paid  to  her  ]fearlj  during  her  life,  and  aiter  her  death  to  le  divided  smong  her 
mrriTing  children.  By  a  codicil  he  willed  to  "  B.  and  her  heirs  that  share  or 
diTiaion  of  my  estate,  as  referred  to  in  a  former  will,  in  land  composed  of  the 
Borth  east  part  of  lot  7,  concession  3,  Markham."  It  appeared  that  the  testator 
had  put  B.  in  possession  of  the  said  fifty  acres  some  time  before  his  death,  and 
thai  the  said  fifty  acres  were  about  equal  to  one-fourth  of  the  whole  residue  of 
hia  estate. 

idd,  that  the  deyise  to  E.  in  the  codicil  was  substitutional  for  the  bequest  to  her 
in  the  will. 

1M,  also,  that  under  the  codicil  E.  took  an  estate  in  iee,  and  not  one  subject  to 

the  inddenta  of  the  original  gift  in  the  will, 
n  no  ease  of  substitutional  gifts  has  it  been  held  that  the  subsequent  gift  is  to 

to  the  parties  entitled  under  the  subsequent  limitation  of  the  former  gifl. 
!ne  word  '*  heirs  "  may  sometimes  mean  "  children,"  both  in  regard  to  personal 

and  real  estate,  but  that  meaning  will  only  be  given  to  it  when  it  is  clear  that 

the  propel  ty  was  intended  to  go  to  the  children. 

This  was  a  suit  for  a  construction  of  the  will  of  one 
Peter  Stiver,  deceased,  wherein  one  Emily  Scott,  daughter 
of  the  testator,  and  her  children,  were  plaintifls,  and  William 
[John,  executor  of  the  said  will,  and  certain  other  children 
md  grandchildren  of  the  testator,  were  defendants. 

The  provisions  of  the  will  in  question,  and  the  other  facts 
)£  the  case,  suflSciently  appear  from  the  judgment. 

The  case  was  heard  at  Toronto,  on  November  20th,  1882, 
before  Proudfoot,  J. 

At  the  hearing  the  infant  plaintiffs  were  made  defen- 
ants,  and  James  Reeve  was  appointed  to  act  for  them. 

McCarthy,  Q.  C,  for  the  plaintiff  Emily  Scott.  The  gifts 
Y  the  will  and  the  codicil  are  cumulative.  Substitution  is 
>t  to  be  presumed  :  Wllsoii  v.  O'Leary,  L.  R.  12  Eq.  525, 

C.  in  App.  L.  R.  7  Ch.  448.  A  will  is  not  revoked  by  a 
idicil  unless  there  is  a  clear  intention  to  revoke.  But  if 
le  gifts  are  not  cumulative,  but  substitutional,  the  plain- 
S  takes  the  fifty  acres  in  Markham  in  fee.  I  refer  to 
heobald  on  Wills,  2d  ed.,  p.  219 ;  Jai-m.  on  Wills,  4th  ed., 
>L  2,  p.  368;  Jesson  v.  Wright,  2  Bl.  O.  S.  1 ;  Appleion  v. 
awley,  L.  R.  8  Eq.  139 ;  Herrick  v.  Franklin,  L.  R.  6  Eq. 
58 — ^VOL.  IV  O.R. 
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)3;  P olden  v.  Bastard,  L.  R.  1  Q.  B.  156 ;  Lawrence 

letchum,  28  C.  P.  406,  S.  C.  4  App.  92 ;  Ruthven  v.  /iutib^^^  ^• 

len,  25  Gr.  534 ;  Green  v.  Tribe,  27  W.  R  39. 

James  Reeve,  for  the  infant  plaintiSs  made  defendantizr  % 
If  it  be  held  that  Emily  Scott  takes  the  land  in  Markhar 
in  fee,  substitutionally,  her  children  will  take  no  inter 
under  the  will.    But  the  devise  to  the  children  of  EmL 
Scott  is  by  way  of  purchase,  and  the  mother  has  no  inter 
except  the  income  of  the  one-fourth  referred  to.  The 
tator  s  intention  is  to  give  the  land  to  Emily  Scott  and  1 
children  in  the  same  terms  as  in  the  will.    Hero,  howe\ 
there  is  no  expression  of  any  intention  to  revoke  the 
There  is  no  inconsistency  such  as  to  imply  revocation, 
all  events,  the  codicil  should  be  interpreted  so  as  to  prfftf^ 
the  interest  of  the  children.    I  refer  to  Theobald  on  ^W^S^jj^ 
2nd  ed.,  p.  423;  Jarman  on  WiUs,  4th  ed.,  vol.  1,  pp.  1  ^76, 
181 ;  lb.  vol.  2,  pp.  359,  368,  382 ;  Cleoburey  v.  Beckett,  14 
Beav.  583 ;  Murray  v.  Johnston,  3  Dr.  &  W.  143 ;  Rar^^d- 
field  v.  Randfield,  8  H.  L.  225;  Barclay  v.  MoMkelyne^^*  ^ 
Jur.  N.  S.  12;  Doe  dem.  Murch  v.  Marchant,  0  M.  &G.  81 
Doe  dem.  Hearle  v.  Hicks,  8  Bing.  475. 

a.  H.  Blake,  Q.  C,  for  Catharine  Wiley,  one  of  the  defetr^^^^ 
dants,  a  daughter  of  the  testator.   Substitution  is  dearl^^^^^^-^j 
intended.  The  only  question  is,  whether  the  devise  to  Bmil^^-^ 
Scott  was  for  life  or  in  fee.   Jesson  v.  Wright,  2  Bli.  0.  ' 
1,  is  not  law  now.  Russell  v.  Dickson,  4  H.  L.  0.  298,  giver^^ 
the  rule  of  construction.    I  also  refer  to  Theobald  ^^^^^'Am 
Wills,  2nd  ed.,  p.  114,  et  seq.;  lb.  p.  142,  576 ;  Moggridg^V?^  '  jj 
v.  Thackwell,  1  Ves.  Jun.  464;  Wilson  v.  O heavy.  L  R  l^-^^^^l^ 
Eq.  525.  S.  C.  in  App.  L.  R  7  Ch.  448 ;  BoulcoU  v.  BouiootOf^^^^^^ 
2  Dr.  25.  There  is  no  intention  here  to  diminish  the  sbare^^^^^T  ^ 
of  the  other  three  daughters,  Susan,  Catharine,  and 
beth.    The  word  "  heirs  "  in  the  substituted  gift  should  bc^    ^  , 
read   children."    Ciises  of  revocation,  and  cases  of  suhstf-i*^^^' 
tution,  are  entirely  different.    The  case  here  is  one  ^ 
substitution :  Grecii  v.  Tribe,  37  W.  R  39,  was  a  case  ^ 
revocation. 

J.  Crickmore,  for  the  other  defendants.  The  word  "  aa^" 
the  codicil,  is  equivalent  to  "  in  like  manner/'  and  thei^^*"^" 
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"fore  the  gifts  are  not  cumulative.  The  word  "  heirs,"  in 
^he  codicil,  are  words  of  purchase,  and  the  children  are 
meant  I  refer  to  King  v.  Beck,  15  Ohio,  559 ;  Chew's 
Appeal,  37  Penn.  23. 

McCarthy,  Q.  C,  in  reply.  The  meaning  of  the  lan- 
guage used  shews  intention,  and  the  surrounding  circum- 
stances do  not  prevail  over  the  language  used  as  evidence 
of  intention.  I  refer  to  Emmins  v.  Bradford,  L.  R  13 
CJh.  D.  493.  But,  in  fact,  the  surrounding  circumstances 
here  are  rather  in  favour  of  the  view  that  the  plaintiff 
was  to  take  the  fee  in  the  fifty  acres.  The  testator  put 
her  in  possession  of  the  land.  He  probably  thought  he 
had  given  it  to  her,  and  he  added  the  codicil  to  the  will  to 
shew  he  did  not  mean  to  take  it  from  her.  But  it  is  better 
to  leave  the  circumstances  alone,  and  interpret  the  will  by 
the  language.  The  codicil  must  not  be  held  to  revoke  more 
than  is  necessary.  See  Jarman  on  Wills,  4th  ed.,  vol.  1,  p- 
170-6;  Cheen  v.  Tribe,  37  W.  R.  39;  Boulcott  v.  BovZ- 
eoU,  2  Dr.  25 ;  Dujffield  v.  Ihiffield,  3  Bli.  N.  S.  260.  If 
•heirs/'  in  the  codicil  does  mean  "children,"  then  the 
plaintiff  and  her  four  children,  bom  at  the  death  of  the 
testator,  take  as  tenants  in  common,  and  her  after-bom 
children  are  excluded.  I  refer  to  Jarman  on  Wills,  4th 
d.,  voL  2,  p.  882 ;  and  to  Milroy  v.  Milroy.  14  Sim.  48. 

December  16,  1882.  Proudfoot,  J.  —  On  January 
1th,  1856,  Peter  Stiver  made  his  will,  and  directed  that 
is  debts  and  funeral  expenses  should  be  paid;  and, 
I  to  his  worldly  estate,  disposed,  of  it  by  giving  to  his 
ifo  certain  bequests,  and  to  his  grandson  Peter  Scott  (a 
Ha  of  the  plaintiff),  eight  acres  as  soon  as  he  became  of 
je  and  his  (testator's)  wife  should  be  dead.  Then,  after 
is  wife's  death,  his  executors  were  to  sell  all  his  real  and 
3rsonal  estate,  and  divide  the  proceeds  as  follows : 

To  his  daughter  Ann  Vanhorn,  £50 ;  and  to  her  son  W. 
^  Vanhom,  £10.  To  his  daughter  Susan  one-fourth  of 
le  remainder  of  the  proceeds.  To  his  daughter  Catharine 
le-fomth  of  the  remainder  of  the  proceeds.    To  his 


4G0  THE  ONTARIO  REPORTS,  1884- 

dauglitf  r  Elizabetli,  tlie  legal  interest  on  one-fourth  of  the^s^^^r 
said  reniainclei ,  to  Ijc  paid  to  her  yearly  for  her  life,  and  afteir-^'^^^ 
her  death  to  be  equally  divided  among  her  sur\dving  ehil —    ^  ^ 
dren  when  the  youngest  attained  twenty-one  years: 

"  To  my  daughter  Emily  (the  plaintiff)  the  legal  interest 
on  the  one-fourth  of  the  said  remainder  of  the  proceeds  of 
my  estate,  to  be  paid  to  her  yearly  and  every  year  during  q^S 
her  natural  life,  and  after  her  death  the  said  one-fourth  to 
be  equidly  divided  among  her  surviving  children  when  the 
youngest  ai*rives  at  the  age  of  twenty-one  years,  or  any 
portion  of  it  may  be  paid  sooner  if  my  executors  think  it  ^ 
proper  or  necessary'  to  do  so." 

By  a  codicil,  dated  April  4th,  1858,  he  devised  as  follows :  . 

"  1,  Peter  Stiver,  &c.,  do  hereby  will  and  bequeath  to  my  ^ 
daughter  Emily  Scott  and  her  heirs,  that  share  or  division 
of  my  estate,  as  ref eiTed  to  in  a  former  will,  in  land  com- 
posed  of  the  north-east  part  of  lot  No.  7,  third  concession^ 
Markham,  and  to  be  by  admeasurement  fifty  acres."  ^-Q: 

It  appeared  that  the  testator  had  put  the  plaintiff  and 
her  husband  in  possession  of  the  fifty  acres  mentioned  in  ^-md 
the  codicil  some  time  before  his  death,  and  that  this  portion  ^^^Ug? 
of  fifty  acres  was  about  equal  in  extent  and  value  to  one-  ^^ij 
fourth  of  the  whole  residue  of  his  estate.  ^-le- 

The  questions  are,  whether  the  devise  in  the  codicil  to 
Emily  is  substituted  for  the  bequest  in  the  will  to  her  and^  ^ 
her  children?  and,  if  substitutional,  what  estate  doc^^^^^ 
Emily  take,  in  fee,  or  for  life  with  remainder  to  the  chil-4r£7^ 
dren,  or  to  her  and  her  four  children  aJive  at  the  testator*:***.^^" 
death  as  tenants  m  common  ? 

Where  the  bequests  or  devises  to  the  same  individu^  «^ 
are  by  different  instruments,  e.  gr.,  by  will  and  codicil,  teC^^^^ 
presumption  is,  that  they  are  cumulative ;  and  more  esp^i^j^ 
cially  where  they  are  not  ejusdem  generis,  as  a  gift 
maintenance  by  will,  and  a  town  lot  by  codicil :  Baby  ^ 
Miller,  1  Er.  &  Ap.  218  ;  or  as  in  this  case  money  by  w— 'i^Xll 
for  life,  and  land  in  fee  by  codicil. 

But  the  rules  observed  in  construing  such  gifts  are  ommmc^Jj 
to  be  applied  when  the  intention  is  doubtful ;  where  ^ftJie 
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intention  is  plain  the  rules  are  discarded.    There  can  be 
no  doubt  here  as  to  the  testator's  intention.    He  gives  to 
Kmily  and  her  heirs  by  the  codicil  the  share  or  division  of 
the  estate,  referred  to  in  the  will,  in  land,  instead  of  in 
money  as  given  by  the  will.    It  cannot  be  reasonably 
doubted  that  the  share  or  division  he  means  is  that  in 
^hich  EmQy  was  interested.    There  is  nothing  to  shew 
that  he  intended  to  revoke  the  bequests  to  her  sisters,  or 
tx>  diminish  them.    It  is  true,  that  in  the  will  Emily  takes 
nothing  but  the  interest  of  the  share  or  division  for  life. 
£ut  the  codicil  does  not  give  the  land  in  lieu  of  her 
interest  in  the  money,  but  in  lieu  of  the  share  or  division 
"itself.    Any  other  construction  would  make  the  codicil 
X'evoke  the  will  to  a  very  large  extent,  much  greater  than 
"fcy  the  interpretation  I  put  upon  it ;  for  it  would  not  only 
<iiminish  the  residue  by  one-fourth,  but  would  still  keep 
the  division  into  fourths,  and  give  Emily  s  children  one 
-of  them,  i.     it  would  give  Emily  four-sixteenths  of  the 
^tate,  and  her  sisters  and  her  children  each  three-six- 
leenths,  or  Emily  and  her  children  by  the  joint  effect  of 
the  will  and  codicil  would  take  seven -sixteenths  of  the 
estate. 

The  rule  was  pressed  on  me  that  the  revocation  should 
not  be  to  any  greater  extent  than  necessary  to  give  effect 
to  the  intention.  I  acknowledge  the  propriety  of  the  rule, 
and  think  that  its  applic^itbn  would  not  have  the  effect  of 
permitting  so  grave  a  change  in  the  dispositions  of  the 
will. 

My  opinion  is,  that  the  codicil  substitutes  the  devLse  of 
the  land  to  Emily  and  her  heirs  for  the  bequest  of  the 
money  to  Emily  for  life  and  to  her  children  in  remainder 
in  the  will. 

It  was  contended  on  behalf  of  the  children,  that  the 
substituted  gift  must  l>e  subject  to  the  incidents  of  the 
original  one,  and  that  Emily  takes  only  an  estate  for  life 
in  the  land,  with  remainder  to  her  children.    One  con- 
sequence of  this  would  be,  if  the  words  heirs  is  to  read 
€sjMdr€n,  as  only  four  children  were  bom  at  the  testator's 


>2 


THE  ONTARIO  REPORTS,  1884- 


eath,  that  the  mother  and  these  four  children  would 
iS  tenants  in  common,  to  the  exclusion  of  the  after  borr:^-^ 
chUdren  :  Wild's  Case,  G  Rep.  17  ;  R  S.  O.  ch.  105,  sec.  1" 

The  rule  of  construction  applicable  to  such  a  case  is  statc^^^^ 
by  Mr.  Jarman  (3rd  Ed.  vol.  1,  p.  162)  to  be,  not  to  distu»r_^^ 
the  disposition  of  the  will  further  than  is  absolutely  necc^^^  ^ 
sai-y  for  the  purpose  of  giving  effect  to  the  codicil, 
disposition  in  the  codicil  is  to  have  full  effect ;  but  that 
a  devise  in  fee  to  Emily,  and  leaves  nothing  for  the  will 
operate  on,  unless  Iieirs  are  to  be  read  as  children. 
the  words  heirs  may  sometimes  mean  cliildren  is  uo  don 
true,  both  in  regard  to  personal  and  real  estate,  but  t^ 
meaning  will  only  be  given  to  it  when  it  is  clear  that 
property  was  intended  to  go  to  the  children.  Where 
entire  subject  is  personal,  the  word  heirs,  if  unexplai 
by  the  context,  must  be  taken  to  be  used  in  their  prc^^^Der 
sense  :  DeBeauvoir  v.  DeBeauvoir,  3  H.  &  C.  624  and  S7. 
What  is  such  an  explanation  of  the  context  as  will  K  rm  vr 
the  effect  of  making  heirs  mean  children,  may  be  seen  is 
Loveday  v.  Hopkins,  Amb.  273,  and  Bull  v.  Ccnnberbii^^:^^ 
25  Beav.  540,  which  were  bequests  of  personalty ;  and  ^ 
M'droy  v.  Milroy,  ,  14  Sim.  48,  a  devise  of  realty. 

But  nothing  of  the  kind  is  to  be  found  in  this 
The  share  or  division  of  the  estate  is  entirely  taken  ot-^'*J 
of  the  will,  it  is  given  in  laud  instead  of  in  money,  and 
estate  in  the  land  intended  to  be  given  is  only  to  be  foxxm^^^ 
in  the  codicil,  and  that  estate  in  my  opinion  is  an  estate  ii^^ 
fee. 

In  Alexander  v.  Alexander,  5  Beav.  518,  the  codidli'' 
revoked  the  disposition  of  the  will  as  to  the  distributiosC^ 
of  the  residue,  and  the  testator  gave  to  his  son  a  legacy  oft' 
£20,000  in  lieu  of  the  one-third  of  the  residue  given  toC 
him  by  will,  payable  at  twenty-five,  and  under  some 
special  conditions.    It  was  held  that  the  substituted  legacy 
was  not  affected  by  the  conditions  attached  to  the  origins 
bequest.    The  revocation  was  treated  as  absolute,  and  i 
lieu  of  it  an  absolute  interest  in  the  legacy  was  give 
The  express  revocation  distinguishes  that  from  the  prese? 
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■     if  it  can  be  gathered  that  the  intention  was  to  revoke 
e  original  gift,  the  same  conclusion  would  follow. 
Hius  in  Haley  v.  Bannister,  23  Beav.  33G,  the  testator 
his  wiU  gave  the  trustees  £20,000  in  trust  for  his 
uu^hter  for  life,  and  after  her  decease  in  trust  for  her 
Lildren  as  tenants  in  common,  to  be  vested  in  them  when 
"9  <i  da  they  respectively  should  attain  "  twenty-one,  or 
^«  under  that  age,  leaving  lawful  issue,  living  at  his  or 
death"    The  codicil  providing  "instead  of  £20,000, 
'^ich  I  have  left  to  my  executors  in  trust  for  my  daughter, 
leave  them  in  trust  for  my  said  daughter  only,  £15,000, 
*    for  her  life  time,  and    *    *    after  her  decease 
i^er  children,  to  be  equally  divided  amongst  them, 
t^e  survivors,  share  and  share  alike.*'    The  daughter 
^     live  children,  all  of  whom  attained  twenty-one,  but 
^    died  in  their  mothers  lifetime.    Under  the  will  all 
t;liem  would  have  been  entitled,  but  it   was  held 
only  the  survivors  were  entitled  by  virtue  of  the 
"^icil.    There  was  no  express  revocation  of  the  clause  in 
will.    The  Master  of  the  Rolls  considered  the  legacy  in 
codicil  as  a  new  gift  to  those  who  survived  their 
^t)ther. 

Mr.  Theobald  (p.  37,  1st  ed.)  places  additional  and  sub- 
^'tational  legacies  on  the  same  footing  in  regard  to  being 
"Xibject  to  the  same  conditions  as  the  previous  gift,  which 

limits  to  conditions  in  respect  to  vesting,  separate  estate, 
•lie  fund  out  of  which  it  is  payable,  and  freedom  from 
.egacy  duty. 

Oe  says  it  is  not  quite  clear  whether  they  will  be  sub- 
ject to  the  same  executory  gifts  over  as  the  original  gift ; 
it  seems,  however,  that  they  will  not.  And  Mann  v. 
Fuller,  Kay  624,  states  the  result  of  the  cases  as  not 
having  gone  further  than  this;  where  the  subject  of  the  first 
gift  is  given  absolutely  to  the  party,  or  is  made  defeasible, 
the  second  gift  has  been  held  to  be  given  upon  similar 
terms ;  for  example,  if  the  former  gift  were  absolute  and 
free  of  legacy  duty,  the  additional  gift  has  been  held  to 
ave  all  the  same  incidents ;  so  if  the  former  gift  is  to  be 
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lost  in  a  certain  event,  the  additional  gift  is  to  be  defea 
on  the  same  conditions.    In  no  case  has  it  been  held  tl 
the  latter  gift  is  to  go  to  the  parties  entitled  under 
subsequent  limitations  of  the  former  gift. 

U'[)on  the  whole,  I  think,  the  bequest  in  the  will  o 
share  or  division  of  the  residue  to  Emily  for  life,  and^ 
her  (loath  to  her  children,  is  entirely  revoked,  and 
devisf^  in  the  codicil  of  the  land  to  Emily  and  her  h 
takes  its  place. 


A.  F.  F. 
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[CHANCERY  DIVISION.] 

Dixon  v.  Cross. 

*  of  toay —  Way  of  necessity — Registration^NotUe — Short  form  deed — 

Landlord  and  tenant. 

^n<l  W.,  becoming  entitled  in  1830,  as  tenants  in  common  of  one  hundred  acres 
"/and.  under  a  devise,  made  a  partition  thereof  by  agreement,  whereby  fifty 
es  were  allotted  to  each  in  severalty.   The  fiftv  acres  allotted  to  B.  were 
1-locked,  and  there  was  no  way  out  to  the  highway,  except  over  the  fifty 
M  of  W.,  over  which  accordingly  B.  was  allow^  by  W.  to  pass  at  will.  lu 
^  W.  sold  to  B.  the  thirty  acres  of  his  fifty,  next  adjoining  B.'s  fifty  acres, 

Wnd  aUo  a  strip  for  a  road  across  the  other  twenty  acres.    In  1848  K.  granted  to 
then  owner  of  B/s  fifly  acres  a  strip  for  a  road  along  the  north  side  of  his 
thirty  acres,  and  also  the  strip  along  W.'s  twenty  acres  conveyed  to  him  in  1840. 
VHia  nuule  a  change  in  the  course  of  the  way  theretofore  used  by  B.,  and  his 
coessors,  and  was  thenceforth  the  course  followed  by  the  latter,  and  was  the 
[i;ht  of  way  in  question  in  this  action :  but  this  deedl  was  not  registered  till 
32.    B.'s  parcel  subsequently  became  vested  in  the  plaintiff,  under  convey- 
_oefl  spiting  not  only  the  land,  but  also  all  ways,  kc.,  therewith  used  and 
Qjojed.    The  defendant  claimed  title  to  part  of  W.'s  fifty  acres  by  deed  made 
Ln  1854,  without  notice,  as  he  alleged,  of  the  deed  of  1848.  The  right  of  way  in 
iraestion  had  been  used  by  the  plaintiff,  and  his  predecessors  in  title  for  over 
bnirty  years,  prior  to  the  obstruction  thereof  by  the  defendant,  to  restrain 
^Mch  this  action  was  brought. 
^d,  that  the  effect  of  the  will  and  agreement  together  was  the  same  as  if  the 
nil  itself  had  devised  the  one  half  to  B..  and  the  other  to  W.,  and  the  plaintiff 
ViiMd  a  right  of  way  of  necessity  over  the  defendant's  land,  and  was  entitled  to  an 
^S-iijiiDction  to  restrain  the  obstruction  complained  of ;  and  it  was  not  necessary 
-^^or  him  to  shew  any  express  grant  of  the  right  of  way  by  the  defendant,  or  his 
^^^vedeoessors  in  title. 
"^^^d^  however,  that  the  right  of  way  would  have  passed  under  the  grant  of  the 
od,  and  all  ways,  &c.,  used  and  enjoyed  therewith,  as  also  under  a  deed  of 
^  ant  drawn  according  to  the  Act  respecting  short  forms  of  conveyancing,  even 
L^it  had  not  been  a  wkj  of  necessity,  and  no  such  words  were  necessary  in  order 
^  p\8A  a  way  of  necessity. 

also,  that  the  subsequent  express  grant  of  a  right  of  way  by  the  defendant's 
^  ^/'eUecessor  in  title,  did  not  destroy  the  right  to  a  way  of  necessity. 

also,  that  the  defendant  having  notice  of  an  actual  travelled  way  across  his 
M  And  was  affected,  also,  with  notice  of  the  origin,  as  well  as  the  existence  of  the 

also,  that  changing  the  locality  of  the  way,  from  time  to  time,  by  theagree- 
at  of  the  resi>ective  owners,  did  not  destroy  the  right  of  way.  nor  could  the 
Qt  of  a  certain  specific  line  for  the  road  put  an  end  to  the  right,  in  case  a 
_JPJ^»*«ha»er  rhould  buy  without  notice  of  the  grant. 

^^^^  ^    lastly,  that  any  act  of  a  tenant,  without  the  knowledge  or  sanction  of  the 
^*''^^:51ord,  conld  only  affect  his  interest  as  tenant,  and  could  not  prejudice  the 
Sc^^^  ^Tsioner. 

J-^—^^^,  that  a  way  of  necessity  does  not  give  a  right  to  the  owner  of  the  dominant 
J?"*-*-  ^ment  to  cross  any  part  of  the  servient  tenement  at  pleasure,  but  is  confined 
Zr  definite  way  to  be  determined  by  the  agreement  of  the  parties,  or  by  the 

*~       —  of  the  servient  tenement,  or  of  the  dominant  tenement  in  his  default. 

'his  was  an  action  brought  by  Edward  Dixon,  plaatifF» 
^^^-inst  Michael  Cross,  defendant,  claiming  a  declaration 
^^'^'ti  he  was  entitled  to  a  certain  roadway  from  his  land 
^^^r  the  adjoining  land  of  the  defendant,  and  he  claimed 
59 — ^VOL.  IV  o.  r. 
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to  be  SO  entitled  in  common  with  all  pei'sons  justly  cL 
ing  under  one  William  Farrier,  and  one  Elias  Fari 
any  part  of  the  50  acres  next  adjoining  on  the  east « 
the  defendant's  land ;  and  he  also  claimed  an  injunc^ 
to  restrain   the  defendant,  his  servants,  workmen, 
agents  from  obstructing  or  interfering  with  him  in 
use  and  enjoyment  of  the  said  roadw^ay,  costs  of  aet^jfon, 
and  general  relief. 

The  facts  of  the  case  arc  fully  set  out  in  the  judgme:^'^ 
It  may,  however,  be  stated  that  the  plaintitf  claimed  ttm^  *^ 
the  roadway  to  which  he  was  entitled  was  a  roadway  ^ 
links  wide,  as  across  the  30  acres  immediately  west  "^^^e 
his,  the  plaintifl''s  land,  and  50  links  wide  as  across  tk^^-^^, 
remainder  of  the  defendant's  land  to  the  concession  roac:^ 
running  along  the  western  side  of  tlie  defendants  lani^ 

The  case  was  heard  at  Toronto  on  December  2nd,  1885^^ 
before  Proudfoot,  J. 

G.  M.  Evans,  for  the  plaintiff.  We  claim  a  right  of  way  ^^^v^^t 
necessity,  by  deed,  and  by  prescription.    As  to  our  righP'  ^^Z^^^ 
to  a  way  of  necessity,  I  cite  TumhvXl  v.  Alerriam,  14  ^^^--"^^ 
U.  C.  R.  205 ;  fennington  v.  Galland,  9  Ex.  1  ;  Fidd/tf^r^^^ 
V.  Bannister,  8  Gr.  257;  Saylov  v.  Cooper,  2  O.  jR.  398 
Moo^*e  V.  The  Corporation  of  the  Township  of  Esquesing^^-^^-^* 
21  C.  P.  277 ;  Woolrych  on  Ways,  2nd  ed.,  p.  29 ;  GaU^-^^^ 
on  Easements,  5th  ed.,  p.  131.    As  to  the  right  of  wa^^^^^^^ 
by  deed,  we  cl  im  that  under  the  deed  of  July  3rc^' —  ^* 
1848 ;  and  the  way  of  necessity  is  not  extinguished  b^^-J 
the  deed.    As  to  prescription,  it  extends  over  a  period 
thirty  yeara.    As  to  the  gate  now  complained  of  as  a  m  bih^^" 
obstruction,  the  defendant  had  no  right  to  put  it  up  :  Jamm  m^*^^ 
V.  Hayinondy  Sir  W.  Jones,  Rep.  221,  refeiTed  to  in 
on  Easements,  5th  ed.,  p.  570  ;  Heward  v.  Jackson,  21 
203.    1  refer  also  to  R.  S.  O.  ch.  102,  sec.  4. 

2).  McMichaely  Q.  C.    If  the  grantor  did  not  grant  a  wi 
of  necessity,  the  defendants  are  not  bound :  WooLrydi 
Ways,  32;  Gale  on  Easements,  5th  ed.,  p.  131.    Now,  te^ 
deviiiC  in  this  case  did  not  cause  the  necessity  for  a  way  c  
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necessity,  for  the  devisees  might  have  so  divided  the  land  as 
to  give  to  each  of  them  a  road  to  the  concession.  The 
deed  of  July  3rd,  1848,  sells  a  road,  and  so  puts  an  end  to 
*ny  way  of  necessity.  But  this  deed  is  no  evidence  against 
defendant  for  want  of  registration,  but  it  is  good  evi- 
dence against  the  plaintiff.    When  the  plaintiff  bought 
he  did  not  have  the  road  conveyed  to  him,  and  Brett  v. 
Olowson,  L.  R.  5  C.  P.  D.  376,  lays  down  the  rule  that, 
"  except  in  the  case  of  a  way  of  necessity,  ever}'  way  a 
owns  does  not  pass  by  grant."    Croft  got  a  deed  from 
^njamin  Farrier,  but  no  way ;  then  he  got  a  giant  of  a 
from  Elias  Farrier,  but  permitted  it  to  be  extin- 
fiT'Hshed  by  a  want  of  registration.    The  case  is  thus 
'^duced  to  one  of  a  right  of  way  by  user.    But  there  is  a 
distinction  between  public  and  private  ways,  and  a  private 
cannot  be  in  gross  :  Gcde  on  Easements,  5th  ed.,  p. 
^3.     Moreover,  the  fact  that  the  tract  went  out  of  the 
,  **^t  line  in  places  prevents  a  continuous  user  of  the  line 
question  being  established :  Reg,  v.  Plunkett,  21  U.  C. 
^  536 ;  Bolton  v.  Walton,  L.  R.  21  Ch.  D.  968.    I  also 
^^^er  to  Corporation  of  London  v.  liigga,  L.  R.  13  Ch.  D. 
and  to  R.  S.  0.  ch.  62,  sed.  10,  and  lb,  ch.  108,  sec.  37. 

January  10,  1883.    Proudfoot,  J. — David  Farrier,  who 
in  1830,  by  his  will  made  in  1827,  devised  to  his  wife 
*ie         acres,  part  of  lot  4,  in  the  4th  concession  of  Mark- 
7^*^*  for  life,  and  he  gave  the  above  mentioned  land  to  his 
^  3ons  Benjamin  and  William,  to  each  of  them  50  acres, 
his  own  and  his  wife's  death,  if  they  would  take  care 
^itn  and  his  wife  till  then.    As  this  was  supposed,  in  the 
I         state  of  the  law,  to  pass  only  a  life  estate,  a  quit 
f^*^*^  was  obtained  from  the  eldest  son  John,  the  heir  at 

e  land  so  devised  at  its  west  end  fronted  on  a  conces- 
road,  the  east  end  abutted  on  the  land  of  one  Hem- 
^Xigway,  and  on  the  north  and  south  was  bounded  by  the 
^^^d  of  other  persons. 

benjamin  and  William  divided  the  100  acres  between 
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them,  by  a  line  nearly  north  and  south.  Benjamin  chose 
the  east  half  and  William  the  west  half.  William's  half 
thus  fronted  on  the  road,  while  Benjamin's  half  was  land- 
locked. 

The  effect  of  the  will  and  of  this  division  was  in  my 
opinion  the  same  as  if  the  will  had  devised  the  east  half  to 
Benjamin  and  the  west  half  to  William,  and  thus  Benja- 
min would  have  had  a  way  of  necessity  over  the  west  half; 
and  so  the  brothers  understood  it,  for  William,  who  was 
examined  as  a  witness,  says  that  ''Benjamin  came  out 
through  my  place  when  he  pleased." 

On  January  18th,  1840,  William  sold  to  his  brother 
Elias  30  acres  off  the  east  end  of  his  50,  and  a  strip  50  links  ^ 
in  width  of  the  north  side  of  the  20  acres  he  retained,  thus  ^ 
giving  Elias  the  fee  of  what  was  intended  for  a  road  from^^ 
his  3i)  acres  to  the  concession  road.  This  deed  was  never^^ 
registered,  and  when  Elias  sold  to  Michael  Cross  the  defeo 
dant,  in  1851,  that  deed  was  given  up  to  William  and  cat 
celled,  and  he  executed  a  deed  dated  March  15th,  185 
direct  to  Michael  Cross,  for  the  30  acres,  and  a  strip  t"*=^-->.— 
a  road  25  instead  of  50  links  wide. 

On  March  12th.  1845,  Benjamin   sold  and  convey= — ^ 
the  east  50  acres  to  Robert  Croft,  with  the  usual  grant  ^/ 
ways,  easements,  privileges,  appurtenances,  &c.,  to  the  la^xid 
belonging  or  therewith  used  and  enjoyed.    And  on  J  ^m^lj 
3rd,  1848.  by  deed  of  that  date,  Elias  granted  to  RoL>«rt 
Croft  a  strip  25  links  wide  along  the  north  side  of  th&  30 
acres,  and  also  the  25  links  he  had  received  from  Willi^^™ 
along  the  north  side  of  the  20  acres  retained  by  Willie.™., 
thus  giving  a  roadway  from  the  east  50  acres  to  the  cottC5^^ 
sion  road,  for  which  Croft  paid  to  Elias  $22.50.    The  cJ^^^ 
specifies  that  the  strip  is  to  be  used  exclusively  for  the  j^i*^"" 
pose  of  a  road  by  and  between  the  said  parties,  their  b^^** 
and  assigns  forever.    Up  to  this  time  the  imd  used  by  S^^' 
jamin  and  Robert  Croftjpassed  over  Elias's  30  acres  near  t^^^ 
centre  to  his  house,  and  from  thence  to  the  strip  alon^  tli^ 
north  of  the  20  acres  and  over  it  to  the  concession  ro^*^ 
Elias  applied  to  Croft  to  have  the  road  straightened, 
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asked  S25  for  the  strip.    Croft  offered  him  $22.50,  which 
was  accepted  and  the  deed  executed.    This  deed  was  not 
registered  till  May  22nd,  1882.    From  the  time  of  its 
execution  in  1848  Croft  and  tliose  claiming  under  him  used 
this  strip  for  a  road  until  the  interruption  complained  of. 
The  fences  were  moved  to  agree  with  this  description.  The 
track  actually  travelled  did  not,  all  the  way,  keep  strictly 
^thin  the  25  links.    There  was  no  fence  on  the  north  side 
of  the  strip  for  a  considerable  part  of  the  distance,  and  in 
one  or  two  instances,  where  a  stump  was  in  the  strip,  the 
tirack  wound  round  it  on  the  north  side,  encroaching  on  the 
land  of  another  person,  but  there  is  still  room  enough  for  a 
to  pass  between  the  stump  and  the  fence  on  the  south 
^de,   Robert  Croft,  by  deed  of  October  1st,  1873,  conveyed 
liis  son  Robert  James  Croft,  the  east  50  acres,  and  on 
'^^ly  5th,  1878,  Robert  J.  Croft  conveyed  that  50  acres 
^  tlie  plaintiff  Edward  Dixon.    On  November  16th,  1881, 
^^tert  Croft,  by  deed  of  that  date,  after  reciting  the  grant 
^  the  road  to  him  by  Elias  Farrier,  and  that  by  oversight 
had  been  omitted  in  the  conveyance  to  R.  J.  Croft, 
S^^'^^ted  the  said  strip  to  the  plaintiff  to  be  used  exclusively 
the  purpose  of  a  road  by  and  between  the  said  plaintiff 
^'^^  the  heirs  and  assigns  of  the  plaintiff  and  of  Elias 
as  owner  of  lands  adjoining  thereto,  forever, 
^^illiam  Farrier,  on  October  21st,  1840,  conveyed  to 
''^^lin.  Jacob  Lunan  the  20  acres  retained  by  him,  and 
^^^xnbed  it  so  as  to  leave  50  links  off  the  north  side,  being 
SO  links  he  had  previously  conveyed  to  Elias  by  the 
'^^^^gistered  deed  of  January  18th,  1840. 

1845  Lunan  conveyed  these  20  acres  to  Amelia  Cross 
afterwards  married  one  Qanton,  and  in  1854  the  Gan- 
conveyed  to  the  defendant,  but  as  these  latter  deeds 
r^"^^  not  been  left  with  me  I  do  not  know  if  anything  can 
^9&tbered  from  them  that  would  affect  the  case. 

defendant  denies  notice  of  the  unregistered  deed 
Elias  Farrier  to  Robert  Croft  of  the  strip  for  a  road, 
^  July  3rd,  1848. 

^  am  rather  inclined  to  doubt  the  truth  of  this  denial  of 
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notice  by  the  defendant,  but  as  on  other  grounds  I  thic 
the  plaintiff  entitled  to  succeed,  it  is  not  necessary  ^ 
exaiJiiiie  the  evidence  on  the  question. 

■  There  was  a  way  of  necessity  vested  in  Benjamin  and  ^ 
owners  of  the  east  half  so  soon  as  the  land  was  divided  ~K=3P/ 
Benjamin  and  William.    Some  of  the  cases  seem  to  consic^^^ 
that  this  gave  a  right  to  the  owners  of  the  east  half  to 
over  any  part  of  the  west  half  at  their  pleasure,  but  iJm^^ 
better  opinion  seems  to  be  that  it  is  confined  to  a  defin/^*^*"*"^^ 
way  to  be  determined  by  the  agreement  of  the  parties,  ^^^^^'"^A, 
by  the  owner  of  the  servient  tenement,  or  by  the  owner  '^^y^^^ 
of  the  dominant  tenement,  on  default  of  the  other :  FidA 
V.  Bannister,  8  Gr.  257  ;  Chase  v.  Perry,  26  Albany  Law 
Journ.  413.  ^ 

Changing  the  locality  of  the  way  from  time  to  time  by 
the  agreement  of  the  respective  owners  does  not  destroy  the  f>-*^ 
right,  nor  can  the  grant  of  a  certain  specific  line  for  the  road  ^ 
put  an  end  to  the  right,  in  case  a  purchaser  should  buy 
without  notice  of  the  grant.  That  the  defendant  had 
notice  of  the  existence  of  an  actual  travelled  way  is 
established  by  overwhelming  evidence,  and  if  not  other- 
wise aware  of  the  right,  this  must  be  taken  to  affect  him 
with  knowledge  of  the  origin  as  well  as  existence  of  the 
right. 

The  evidence  proves  satisfactorily  that  the  track  laid  off 
on  the  north  side  of  the  west  50  acres  has  been  used  by  the 
owners  of  the  east  50  acres  for  more  than  thirty  years. 
It  would  be  tedious  to  go  over  all  the  evidence  on  the 
matter,  but  the  witnesses,  Robert  Crofl,  Button,  Lunan  and 
his  wife,  Scott,  Foote,  and  Mrs.  R.  J.  Croft  give  dear  and 
to  my  mind  sufficient  evidence  of  the  existence  and  almost^ 
daily  use  of  the  way  by  the  owner  of  the  east  50  acres  forraK:^ 
more  than  thirty  years. 

The  defendant  endeavored  to  prove  by  his  sons  that  R  J. 
Croft  had  paid  rent  for  the  use  of  the  road.    I  do 
credit  their  evidence.    Indeed,  one  of  them  swears  to  suctiCr=--A 
a  payment  at  a  time  when  it  is  shown  that  R  J.  Crofc  wa 
dead.    To  establish  such  an  acknowledgment  of  title  wit 
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^  person  now  dead  would  require  very  clear  and  very  re- 
liaV>le  testimony.  The  witnesses  to  it  are  the  sons  of  the 
defendant,  and  I  was  not  favorably  impressed  with  the  way 
they  gave  their  testimony. 

The  defendant  also  gave  evidence  to  prove  that  Wm. 
Di  xon,  the  son  of  the  plaintiff,  and  who  is  a  tenant  to  hi^ 
father  of  the  land,  assisted  in  putting  up  the  gate  now  com- 
J>i«tined  of  as  an  obstruction,  and  that  the  plaintiff  himself 
i«.<i  applied  to  purchase  a  road  out  from  the  defendant  or 
^  of  his  sons.    Any  act  of  Wm.  Dixon  without  the  know- 
feclg^  or  sanction  of  his  father  could  only  affect  his  interest 
t>enant,  and  would  not  prejudice  the  plaintiff  the  rever- 
^**^x:icr.    But  Wm.  Dixon  denies  positively  that  he  ever 
''^'^^ie  any  application  to  purchase  a  way  out.    I  give  credit 
^^^^    't:-lie  plaintiff  and  his  witnesses. 

TlTie  deed  from  Benjamin  Farrier  to  Robert  Croft  granted, 
X;  have  said,  all  ways,  &c.,  appertaining  to  the  premises 
fherewith  used  and  enjoyed,  in  the  ordinary  long  form 
in  use.    The  deed  from  Robert  Croft  to  Robert  James 
^^oft  is  in  the  short  form,  which  as  extended  in  the  statute, 
^^^^'v:^^rs  all  ways,  &c.,  used  or  enjoyed  with  the  premises. 
I^We  deed  from  R.  J.  Croft  to  the  plaintiff  is  also  in  the 
o:rt  form. 

'jJhe  general  words  of  those  conveyances,  even  if  the  way 
"^^ere  not  one  of  necessity,  would  pass  this  right  of  way,  as 
tiiWe^  include  ways  "  therewith  used  and  enjoyed  Lang- 
V.  Hammond^li,  R.  3  Ex.  161;  Watts  v.  Kelson,  L. 
C  Ch.  166 ;  Kay  v.  Oxley,  L.  R.  10  Q.  B.  360. 
These  words  were  wanting  in  Brett  v.  Clowser,  L.  R.  5  C. 
D.  376,  and  it  was  upon  the  omission  of  them  that  the 
<iecision  of  the  case  was  rested.    But  no  such  words  are 
'^^l^ired  in  the  case  of  a  way  of  necessity.    Denman,  J., 
tAiAtWorthirigton  v.Gimson,  2  E.  &  E.  618;  Pearson  v. 
^P«>i<;«r,  1  B.  &  S.  571,  and  Wheeldon  v.  Burrowes,  L.  R. 
^2  Oh.  D.  31  determine  that,  except  in  case  of  a  way  of 
^^^Bsity,  in  the  absence  of  any  reservation,  no  right  to 
'Wayfl  which  have  been  used  and  enjoyed  in  fact  passes 
^  ^  grantee  of  the  land,  unless  there  be  something  in  the 
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conveyance  to  shew  an  intention  to  create  the  right  to  use 
the  way  de  novo. 

In  the  present  case,  therefore,  whether  considered  as  a 
way  used  and  enjoyed  with  the  land,  or  as  a  way  of  neces- 
sity, the  plaintiff  is  entitled. 

I  think  the  plaintiff  entitled  to  the  relief  he  asks — a 
declaration  that  he  is  entitled  to  the  use  of  the  roadway  in 
common  with  all  persons  justly  claiming  under  William 
Farrier  any  part  of  the  50  acres,  and  to  an  injunction 
restraining  the  obstruction  of  it,  and  to  the  costs  of  suit. 


A.  H.  F.  L. 


474 


THE  ONTARIO  REPORTS,  1884. 


plaintiffs'  title  than  those  alleged  to  have  been  alread}^^ 
done  by  them  in  the  plaintiffs'  statement  of  claim ;  coei 
and  general  relief. 

By  their  statement  of  claim  the  plaintiffs  alleged  tbi 
at  the  time  of  the  wrongful  acts  thereinafter  mentions 
they  were  and  at  the  time  of  making  this  statement  sti^=^  ^  ^ 
were  the  owners  in  fee  of  certain  lands  in  the  city 
Toronto :  that  they  had  caused  the  said  land  to  be 
divided  into  city  and  villa  lots  of  dimensions  to  suit  pc^im^j. 
chasers,  and  had  advertised  such  lots  for  sale,  and  w^^^^ 
endeavouring  to  make  sale  thereof  to  persons  desirous 
purchasing  the  same:  that  on  June  7th,  1882,  the  def"^^^. 
dants  H.  E.  Caston  and  George  A.  Shaw  presented  to  "tj^e 
defendant  Charles  Liudsey,  the  registrar  of  the  citj^  ^/ 
Toronto,  a  document  in  the  words  and  figures  following  r 

Enow  all  men  by  these  presents  that  I,  George  Alexander  Sha-w;  of 
the  City  of  Toronto,  esquire,  do  hereby  declare  that  I  claim  the  lands  ouxf 
premises  known  and  described  as  follows:^^  (being  the  said  lands  above 
referred  to)  *'or  some  estate,  right,  title,  or  interest  therein:  and  opon 
the  decease  of  George  Shaw,  a  lunatic,  proceedings  if  necessary  will  t>0 
instituted  to  assert  and  establish  my  title  and  claim  thereto ;  and 
persons  are  hereby  notified  and  cautioned  against  dealing  with  the  b»>^ 
properly  or  any  part  thereof,  and  any  person  or  persons  committing  wi^"*^ 
or  damage  to  said  lands  and  premises  will  be  held  responsible  theref^'^^* 
and  damages  claimed  accordingly.     As  witness  my  hand  and  seal  ^ 
Toronto,  this  6th  day  of  June,  A.D.  1882. 

[Signed]       Geo.  A.  Shaw.  [SesLl 
Signed,  sealed  and  delivered 
in  presence  of 

[Signed]       Claude  F.  Boulton." 

and  retjuested  the  defendant  Charles  Lindsey  to  repsi 
the  said  document  in  the  registry  oiBce  of  the  said  cii 
ngainst  the  said  lands,  and  the  said  document  was 
registered  on  June  7th,  1882,  as  appeared  by  the  books 
the  said  registry. 

Tlie  statement  then  went  on  to  allege :  (4)  The 
instrument  was  drawn  up  and  prepared  by  the  defen< 
H.  E.  Caston,  who  is  a  solicitor  of  this  Court*  and  w 
executed  hj  the  defendant  George  A.  Shaw,  malicious^ 
and  with  design  and  for  the  purpose  of  slandering,  casti^^^ 
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<loTil:>t8  upon,  and  injuring  the  plaintiffs*  title  to  the  said 
lands,  and  of  preventing  them  from  making  sales  or  other- 
wise dealing  with  the  said  lands,  and  it  was  in  furtherance 
of  the  said  malicious  design  and  purpose  that  they  caused 
the  sfiid  document  to  be  registered  against  the  title  to  the 
«aid  lands.  (5)  The  defendant  Charles  Lindsey  carelessly 
and  negligently,  without  any  warrant  or  authority  in  law, 
iwei^ed  and  registered  the  said  document,  and  by  such 
conduct  on  his  part  the  defendants  H.E.  Caston  and  George 
•A-  Sliaw  were  enabled  to  execute  their  said  design  and 
pux^ose. 

The  plaintiffs  then  alleged  that  in  consequence  of  such 
^gistration  they  had  lost  many  purchasers,  and  were  then 
wi:ia.l>le  to  make  sale  of  the  said  lands,  "  the  registration  of 
tlxe  said  document  operating  as  a  cloud  upon  the  plaintiffs' 
title   to  the  said  lands,  and  preventing  and  deterring 
^^t^eiading  purchasers  from  dealing  with  the  plaintiffs  in 
'^jpect  thereof,  and  unless  the  registration  of  the  said 
^^^Ument  be  cancelled  the  said  lands  will  be  rendered 
^l^olly  useless  to  the  plaintiffs :    that  the  defendants  had 
'^^glected  and  refused  to  cancel  the  said  document,  though 
^^^qiiently  applied  to  by  the  plaintiffs :  that  the  defendants 
Gaston  and  Gteorge  A.  Shaw  threatened  other  acts  of 
^^JiXry  to  and  slander  of  the  plaintiffs*  title  to  the  said 
'^^s.     And  the  plaintiffs  claimed  as  above  stated. 
Tlie  defendant  Lindsey,  by  his  statement  of  defence, 
^^^S^  that  the  grievances  complained  of  were  committed 
hkim  after  the  passing  of  R  S.  0.  ch.  73,  and  when  ful- 
**lxx^  a  public  duty  as  registrar,  as  aforesaid,  and  in  the 
^^^^ormance  of  such  duty  and  not  otherwise,  and  that  one 
notice  of  action  had  not  been  given  him  pursuant 
^Vie  said  statute :  that  he  registered  the  document  refer- 
to  without  malice,  and  bmid  fide  believing  it  to  be  an 
^^'t^niment  capable  of  being  registered,  as  he  hjid  reason- 
^^^^        and  probable  cause  for  doing,  and  in  no  way  desiring 
.  ^  ^*jure  the  plaintiffs,  or  assist  the  other  defendants  in 
^^^ix  alleged  wrongful  act,  and  he  claimed  the  same  bene- 
^  ^  though  he  had  demurred :  that  he  had  no  power  to 
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cancel  the  registration  of  the  said  instrument  after  y 
receipt  by  hiui,  and  that  the  action  should  be  dismissec^ 
against  him,  with  costs. 

The  defendant  H.  E.  Caston,  by  his  statement  of  defek  Yice 
alleged  that  at  the  time  of  the  execution  of  the  said  docu- 
ment he  was  solicitor  for  the  defendant  George  A.  Sl^a,w- 
that  the  said  George  A.  Shaw  was  the  only  son  and  heir 
apparent  of  one  George  Shaw,  who  had  for  many  yes^r^ 
been  confined  as  a  lunatic  in  the  provincial  lunatic  asyiuxx*^  * 
that  some  months  before  the  execution  and  registration 
the  said  document  the  said  G.  A.  Shaw  consulted  him, 
his  solicitor,  with  regard  to  the  said  lands,  and  he  instruct 
him  that  he  claimed  to  be  entitled  to  the  said  proper 
upon  the  death  of  his  father,  the  said  George  Shaw,  ^""^ 
he  declared  that  as  soon  as  he  could  raise  the  necessai 
funds  he  would  take  legal  proceedings  for  the  purpose 
having  it  declared  that  the  said  property  therein  wj 
vested  in  the  said  G.  A.  Shaw,  notwithstanding  certa: 
conveyances  thereof  which  had  been  made  by  certa' 
parties  claiming  to  be  entitled  to  the  said  property  under"'  ^ 
certain  decree  of  foreclosure ;  and  he  furthermore  instmct^rr— <J 
him,  H.  E.  Caston,  that  the  plaintiffs  were  negotiating  ^ 
the  purchase  of  the  said  property:  that  pursuant  "fco 
instructions  then  received  by  the  defendant  H.  K  Castc^n, 
from  the  defendant  G.  A.  Shaw,  and  before  the  plaint^  "fls 
had  carried  out  their  said  intended  purchase,  the  plaintrifis 
were  duly  notified  of  the  claims  to  the  said  property  set  up 
by  the  defendant  G.  A.  Shaw,  as  the  heir  apparent  of 
said  lunatic,  and  were  made  fully  aware  of  his  intentiozx  to 
protect  his  interests  therein,  but,  notwithstanding  1>his 
notice,  the  plaintiffs  proceeded  to  complete  their  said  pur- 
chase and  to  subdivide  the  said  land :  that  the  defendant  j 
G.  A  Shaw  subsequently,  finding  that  the  plaintiflb  h^d 
paid  no  attention  to  the  said  notice,  but,  on  the  oontnir^' 
were  ofiering  the  property  for  sale,  again  consulted 

E.  Caston,  as  to  how  it  would  be  possible  to  prevent  tfc^^ 
said  lunatic's  estate  from  passing  into  the  hands  of  innooe^^ 
persons  for  value  without  notice  of  his  said  claims:  tb^^^ 


ONTARIO  INDUSTRIAL  LOAN  CO.  V.  LINDSEY  ET  AL.  477 


thex-eupon  he,  acting  in  entire  good  faith  and  wholly  as  the 
solioitor  of  the  defendant  Shaw,  and  without  any  malice 
H'hatever,  drew  up  the  document  set  forth  in  the  said 
stati^ment  of  claim,  and  the  defendant  G.  A.  Shaw  approved 
the  same,  and  it  was  duly  executed  by  him  and  registered 
liis  instructions,  without  malice  or  evil  design,  but 
oily  for  the  purpose  of  preserving,  if  possible,  his  bond 
fid^    claims  to  the  said  property:  that  the  document  in 
qae^tion  wws  capable  of  registration,  and  the  registration 
^h^»*«of  ought  not  to  be  cancelled  or  interfered  with  in  any 
™a»'r^ner.  And  he  prayed  to  be  dismissed,  with  his  costs  of 
deff'ence. 

I^he  defendant  George  A.  Shaw,  by  his  statement  of 
deCfence,  stated  that  prior  to  1850  the  lands  mentioned  in 
tlio   statement  of  claims  were  owned  and  occupied  bj'  his 
fatlier,  George  Shaw.    He  then  set  out  an  account  of  the 
de^^lings  with  the  said  lands  since  his  said  father  became  a 
limatic,  in  1848,  whereby  the  said  lands  were  ultimately 
foreclosed  and  sold,  which  are  sufficiently  referred  to  in  the 
judgment  He  then  alleged  that  feeling  fully  persuaded  that 
TMrder  the  circumstances  before  set  out  he  had  valid  grounds 
ior  contending  that  the  foreclosure  and  sale  of  the  said 
laads  which  had  taken  place  were  null  and  void,  and 
^tending,  on  the  death  of  his  father,  to  institute  proceed- 
for  the  recovery  of  the  said  estate,  he  consulted  the 
defendant  Gaston,  as  his  solicitor,  prior  to  the  purchase  of 
aaid  lands  by  the  plaintiffs,  and  caused  them  to  be  noti- 
as  in  the  defence  of  the  defendant  Gaston  alleged:  that 
^'^^J-eafter  in  order  to  prevent  the  said  lands  falling  into 
^  Hands  of  a  purchaser  without  notice,  who  might  inno- 
^Jitly  purchase  a  defective  title,  he  instructed  the  defen- 
Gaston  to  draw  and  register  a  paper  in  order  to  notify 
•^clx  purchaser  of  the  true  position  of  matters,  and  accord- 
a  paper  was  in  good  faith  drawn  up,  executed  and 
!^^tered.  but  not  maliciously  ;  and  in  executing  the  said 
^^*^ment  and  instructing  the  Registrar  as  to  the  same,  he 
in  the  utmost  good  faith,  and  in  the  honA  Jide  inten- 
of  preserving  his  own  and  his  father's  interest  in  the 
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said  property.  Lastly,  he  submitted  that  the  document  ^ 
question  was  capable  of  registration,  and  the  registrati^^^ 
should  not  be  cancelled  or  interfered  with  in  any  manD^^^ 
an<l  that  he  was  justified  in  doing  all  he  had  done,  ai^^^^ 
that  the  plaintiffs  had  not  by  their  statement  of  claii 
made  out  any  ground  for  the  interference  of  the  Court  i- 
the  premises. 

There  were  certain  mortgagees  of  the  property  in  que 
tion,  who  were  not  made  parties  to  this  action,  viz.,  persons 
to  whom  the  plaintiffs  had  giuen  a  mortgage  on  the  pr 
perty  to  secure  the  purchase  money,  on  purchasing  it^*-* 
This  mortgage  was  at  the  time  of  action  brought  iizK^ 
default. 

The  rest  of  the  facts  of  the  case  sufficiently  appear  iEK^S 
the  judgment. 

The  case  was  heard  on  November  8th,  13th,  and  14thJCr.3 
1882,  at  Toronto,  before  Proudfoot,  J. 

J,  Bethune,  Q.  C,  for  the  plaintiffs.    As  to  the  liabilil^H;^ 

of  the  registrar,  this  is  an  invasion  of  the  plaintiffs'  leig*  ^7 
rights,  and  it  is  not  necessary  to  shew  that  the  registi — 
acted  maliciously,  if  the  act  was  eoctra  vires  he  is  liati^Ie 
to  an  action  independently  of  malice.    See  Harrison-- 
Brega,  20  U.  C.  R.  324 ;  Boss  v.  McLay,  40  U.  C.  R  S3, 
89;  and  R.  S.  O.  ch.  73,  ss.  1,  2,  20.    The  defendants 
ton  and  Shaw  are  also  liable,  either  on  account  of  ^lie 
damage  resulting  from  the  cloud  on  the  title,  or  on  -fclio 
ground  of  slander  of  title.    The  paper  registered  does  no^ 
allege  an  intention  to  appeal  from  the  decisions  in  tib^ 
former  case  of  Shaw  v.  Crawford,  4  App.  371,  which  ^vrt^ 
commenced  in  1877,  heard  on  November  11th,  1878, 
disposed  of  in  appeal,  1879,  and  the  time  for  further  app^*^» 
in  which  is  gone,  but  it  alleges  an  intention  of  instituting 
an  independent  proceeding.    I  also  refer  to  Bowles 
Stewart,  1  Sch.  &  L.  209  :  Kerr  on  Frauds,  Ist  ed.,  p.  81  * 

W.  Bead,  for  the  defendant  Lindsey.    The  registrar 
not  liable  unless  the  act  was  done  maliciously,  and  witl^^^ 
out  reasonable  and  probable  cause.    He.  is  entitled  to  tiv^-^ 
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prt>t€ctioa  of  R.  S.  0.  ch.  73,  s.  1.    He,  it  is  admitted, 
acted  bond  fide.    I  refer  also  to  35  Vic.  eh.  27,  0.    If  he 
thought  he  was  actin^r  in  discharge  of  his  duty,  he  will 
protected,  though  he  may  not  have  exactly  complied 
with  the  statute.  If  he  had  acted  within  the  statute  he 
would  need  no  protection :  Ross  v.  McLay,  40  U.  C.  R  83, 
^7.     As  to  the  registration  of  the  document,  it  was  proper 
m  the  registrar  to  register  in  a  case  of  doubt,  and  here 
^ere  was  doubt;  and  if  the  instrument  does  not  affect 
l*ncls,  the  plaintiffs  have  no  case  :  Drew  v.  The  Earl  of 
^otrOury,  3  Jo.  &  Lat.  267,  296.    On  the  point  of  no 
'*'>tice  of  action  having  been  given,  I  refer  to  Mmsey  v. 
'^oh.^xson,  12  East  67;  and  to  Wilkinson  v.  Hall,  3  Bing, 
O.  508;  Doe  ileni  McBeraie  v.  Lundy,  1  U.  C.  R.  186^ 
Anhford  v.  McNanghion,  11  U  C.  R.  171  ;  and  to  the 
tuition  of  "instrument,"  in  Tomlinsons  Law  Dictionary, 
^"-^^    in  Webnters  and  the  Imperial  Dictionary. 

'ST.  jy.  Blake,  Q.  C  ,  for  the  defendants  Caston  and  Shaw. 
^  Notice  such  as  the  one  here  may  be  registered :  Moore  v. 
^^^erkam.  27  Beav.  639  ;  Mafjrath  v,  Tod^l,  2()  U.  C.  R. 
^  ;  Mobson  v.  Waddell,  24  U.  C.  R.  574.  The  defendant 
^^^tK)n  is  certainly  not  liable;  he  only  acted  as  solicitor  for 
SK^^.  jitty^od  V.  Small,  6  CI.  &  Fin.  232,  352;  Marshall 
^-   Gladden,  7  Ha.  428,  442 ;  Barnes  v.  Addy,  L.  R  9  Uh. 

The  notice  registered  was  merely  a  notice  to  the 
J^^^t>Xic  that  Shaw  did  not  abandon  his  claim.  There  is  no 
"^Sl^ti  to  damages  if  there  wjis  a  scintilla  of  right  to  do 
^^^ti  was  done,  in  the  absence  of  malice :  Pitt  v.  Dono- 
1  M.  &  S.  039 ;  Pater  v.  Baker,  3  C.  B.  831 ;  Smith  v. 
^Pc^ner,  3  Taunt.  246  ;  Steward  v.  Yowikj,  L.  R,  5  C.  P. 

^  BivUon  V.  Shields,  3  U.  C.  R.  21 ;  Ashford  v.  Ckoate, 
^         P.  471 ;  Kinu  v.  Patteson,  4  B.  &  Ad.  9 ;  Starkie  on 
^^-^^der.  3rd  ed.  167  ;  Townsliend  on  Slander  and  Libel,  3rd 
p.  336,  338,  342-7;  Cook's  Law  of  Defamation,  p.  22, 
^  »  SoUcard's  Law  of  Slander  and  Libel,  127.    Your  Lord- 
cannot  remove  this  paper  from  the  registry,  and  there- 
you  are  asked  merely  to  reiterate  the  decree  of  the 
^^"Urt  of  Appeal  in  Shaw  v.  Crawford,  4  App.  371.  More- 
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over,  the  mortgagees  are  necessary  parties  to  this  suit,  for 
if  not  successful  it  might  impair  the  value  of  their  security. 
Possession,  too,  is  not  sufBcient  pHiud  facie  evidence  of 
title  in  a  ca<e  like  this.  I  also  refer  to  Graham  v.  C^umI^ 
mera,  2  L.  J.  N.  S.  269  ;  Bobson  v.  Carpenter,  11  Gr.  293  ; 
Hard  V.  Billington,  6  Gr.  145 ;  Buchanan  v.  Campbell^ 
14  Gr.  163. 

A.  C.  Gait,  on  same  side.    The  case  of  Shaw  v.  Craw- 
ford, out  of  which  this  action  has  arisen,  may  be  appealed 
at  any  time  to  the  Privy  Council ;  for  the  rule  requiring  a 
party  to  appeal  within  a  year  is  purely  discretionary,  and 
appeals  have  there  been  entertained,  even  in  formd  paur 
peris,  after  a  much  longer  lapse  of  time  than  has  occurred 
here  :  St,  Louis  v.  St.  Louis,  1  Moo.  P.  C.  0. 143  ;  Sree  Mutty 
Bissnosoondery  Dahee  v.  Bajah  Burrodacaunt  Roy,  3  Moo. 
P.  C.  C.  11  ;  In  re  Sarchet,  10  Moo.  P.  C.  C.  533  ;  UOrliae 
V.  UOrliac,  4  Moo.  P.  C.  C.  374  ;  Brouard  v.  Dumaresque,  3 
Moo.  P.  C.  C.  457.  The  documents  put  in  in  Shaw  v.  Craw- 
ford shewed  that  the  appointment  of  the  committee  of  the 
lunatic  depended  upon  conditions  which  were  not  p^er-.^ 
formed,  and  particularly  that  no  security  was  ever  per-^^ 
fected  by  the  proposed  committee,  without  which  th^  ^ 
appointment  was  invalid :  Re  Ratter,  1  W.  R.  27 ;  Elme-:^^ 
on  Lunacy,  5th  ed.  49.    Gen.  Orders  38,  sections  1  and  2.^^ 
jR^  Frank,  2  Russ.  450.    The  bona  fides  of  the  defen<Sfc 
ants  having  been  proved,  no  damages  are  recoverable :  Stas^^ 
kie  on  Slander,  3rd  ed.  p.  163  et  seq.;  Townshend  on  Sland^^aa 
3rd  ed ,  p.  336  et  seq. 

J.  Bethune,  Q.  C,  in  reply.  As  to  the  limit  of  the  tiia^a 
for  appealing,  see  MacQaeen  on  the  Practice  of  the  Hoi^^m 
of  Lords,  p.  694,  757 ;  R.  S.  O.  ch.  38,  sec.  49.    The  SHE 

Louis  case  was  determined  under  the  Quebec  statu  

which  was  different:  Lattey*8  Privy  Council  Practice,  l^d^ 
The  recovery  of  judgment  in  a  suit  for  foreclosure 
the  time  from  which  the  statute  runs.  The  case  of  2V«^= 
und  Loan  Company  v.  Shaw  was  completed  on  Octofctf — ' 
2nd,  1868,  when  the  final  order  of  foi*eclosure  was  obtainecS^v 
and  in  1869  the  legal  estate  under  the  prior  mortgage 
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^got  in.    Even  if  Shaw  was  not  served,  it  would  be  no 
'Objection  :  McLean  v.  Grant,  20  Gr.  76  ;  Ounn  v.  Dohle,  15 
"^r.  655.    Again,  prior  lunacy  is  no  objection :  Rob,  and 
Jo8.  Digest,  2180-2.    Then  the  improbability  of  ever  get- 
ting leave  to  appeal  from  the  unanimous  judgment  of  the 
Court  and  of  the  Court  of  Appeal  is  very  great:  The 
Preindefn  t  and  Members  of  the  Orphan  Board  v.  VanBee- 
wc??,  1  Knapp  P.  C.  83 ;  Tarring'a  Law  relating  to  Colo- 
nies, 170.    The  paper  objected  to  here  was  put  on  record 
to  prevent  purchasers  buying :  it  does  not  express  any 
intention  of  appealing,  but  an  intention  of  instituting  new 
Piweedings,  neither  does  it  state  the  title  under  which 
^he  defendant  Shaw  is  going  to  claim,  it  might  be  an  inde^ 
^^wident  title.    As  to  the  defendant  Shaw,  he  was  a  pri- 
^^Bjry  actor,  and  personally  required  the  document  to  be 
^"^gistered ;  and,  as  regards  the  defendant  Caston,  in  torts 
-^ai  attorney  is  as  liable  as  a  principal.    Again,  the  instru- 
^^i^aent  is  not  a  registrable  document :  R.  S.  0.  ch.  3,  sec.  2^ 
^.iil>'8ec.  1.    As  to  the  removal  of  clouds  on  title  by  the 
^CjJourt,  see  Dynes  v.  Bales,  25  Gr.  593  ;  Matthews  v.  Cragg, 
U.  C.  R.  319 ;  Matthews  v.  Walker,  26  C.  P.  67  ;  Rob.  and 
^m^os.  Dig.  3408-9.    As  to  Slander  of  Title,  I  refer  to  Oooley 
^zz»ii  Torts,  221 ;  and  as  to  its  not  being  necessary  to  make 
^ft^he  mortgagees  parties,  to  the  Judicature  Act,  sec.  17,  sub- 
.^sec  5  (Ma^clennan's  Ann.  ed.  p.  19). 

February  9th,  1883.    Pkoudfoot,  J. — The  action  is 
Tfc)rought  against  Mr.  Lindsey,  the  Registrar  of  the  city  of 
TZToronto,  and  George  A.  Shaw  and  Mr.  Caston  his  solicitor, 
:Cor  registering  and  causing  to  be  registered,  on  June  7th, 
"3.882,  a  paper  stating  that  George  A.  Shaw  declared  that  he 
<^laimed  certain  land,  of  which  the  plaintiffs  are  the  own- 
•^rs,  or  some  estate,  right,  title,  or  interest  therein,  and  upon 
^he  demise  of  his  father,  George  Shaw,  a  lunatic,  proceed- 
ings if  necessary  would  be  instituted  to  assert  and  establish 
his  title  and  claim  thereto,  and  all  persons  were  notified 
against  dealing  with  the  property. 

The  claim  against  the  Registrar  is  stated  to  be  that  he 
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iarelessly  nnd  negligently  and  witnout  any  warrant  cdl^ 
authority  in  law  received  and  registered  that  document 

As  to  the  other  two  defendants  it  is  alleged  that  the  ; 
struinent  was  drawn  up  and  prepared  by  Mr.  Caston,  i 
solicitor  of  this  Coui*t,  and  was  executed  by  Mr.  Sha? 
maliciously,  and  with  the  design  and  for  the  purpose  or- 
slandering  and  casting  doubts  upon  and  injuring  the  plains 
tiffs  title  to  the  land,  and  preventing  them  from  makin^^ 
sales  and  othenvise  dealing  with  the  land,  and  that  iwr 
furtherance  of  that  purpose,  he  caused  it  to  be  registerec:^ 

From  the  evidence  given  tliere  is  no  doubt  this  pT"^ 
was  prepared  anJ  registered  for  the  purpose  of  preventii 
the  plaintitis  dealing  w^ith  the  land ;  and  Mr.  Shaw  in 
proceeding  acted  for  the  purpose  of  asserting  a  suppos 
title  to  the  property. 

I  do  not  think  that  this  is  such  an  instrument  as  ougr- —  ^Mit 

tf>  have  been  placed  upon  the  register.    Tlie  Registry  A  ^^t, 

R.S  O.,  c.  111.  s.  2,  sub-s.  1, in  defining  the  instruments  ttr-z^jit 
may  be  registered,  after  specifying  a  number  which  clea  izxrly 
do  not  include  such  a  paper  as  this,  concludes  thus,  "         ■  ij 
every  other  instrument  whereby  lands  may  be  transferer — «d, 
disposed  of,  charged,  incumbered  or  aflected  in  any  wis^»  ,  in 
law  or  in  equity,  affecting  land  in  Ontario."    This  pa^j^^^r 
must  come  under  this  category,  if  under  any.    It  is  not^^ 
instrument  transferring,  disposing  of,  charging  or  incui*^^^* 

bering  the  land.    Is  it  any  one  afecting  in  any  way,  ^ 

law  or  in  equity,  the  land  ?    Affecting  lands  must  mean  b^^^} 
the  direct  force  of  the  instrument,  in  some  way  similai^-^^^ 
to  tlie  previous  words  made  use  of,  as  transferring,  &a 
This  paper  does  not  profess  to  affect  the  landa.    I«isa  ^ 
mere  notice  that  if  the  claimant  should  survive  his  father 
he  might  then  take  proceedings  to  assert  a  title.    He  has 
no  title  at  present,  and  may  never  have  one  ;  he  may  not 
survive  his  father,  or  his  father  may  entirely  recover,  or 
may  have  a  lucid  interval,  and  make  a  will  devising  ihe 
land  to  other  than  the  plaintiff.    And  if  he  should  survive 
his  father  there  is  no  certainty  that  he  would  seek  to  en- 
force his  claim.    It  never  could  have  been  intended  that 
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ie  register  was  to  contain  a  record  of  such  claims  as 
bis. 

With  regard  to  Mr.  Lindsey,  however,  his  liability  does 
ot  de])end  upon  the  fact  whether  such  a  paper  should  be 
KK>rded  or  not.  The  R.  S.  O.,  c.  73,  s.  1,  appears  to  me  to 
ictend  to  registrars.  It  provides  that  every  action  brought 
^inst  any  officer  or  person  fulfilling  any  public  duty  for 
Qything  done  by  him  in  the  performance  of  such  public 
aty  shall  be  an  action  on  the  case  as  for  a  tort,  and  in  the 
eclaration  it  shall  be  expressly  alleged  that  such  act  was 
one  maliciously  and  without  reasonable  and  probable 
ause.  The  declaration  in  this  case  contains  no  such  alle- 
Ation.  It  only  charges  him  with  carelessly  and  negli- 
:ently  acting  in  permitting  the  paper  to  be  registered.  If 
le  had  acted  entirely  within  the  limit  of  his  powers  he 
TOuld  have  required  no  protection.  But  the  statute  in- 
ended  to  protect  him  in  the  honest  discharge  of  what  he 
kssumed  to  be  his  dut}',  though  he  may  have  in  some  res- 
>ect  mistaken  it.  If  he  maliciously  and  without  reasonable 
)r  probable  cause  did  any  act  under  color  of  his  office  he 
rets  no  protection.  The  bona  fides  of  Mr.  Lindsey  was  ad- 
nitted,  and  it  seems  to  me  impossible  to  make  him  liable 
IS  sought  in  this  action,  and  a  verdict  must  be  entered  for 
lim,  with  costs. 

Even  without  the  protection  of  the  Act,  I  do  not  think 
;he  facts  in  this  case  would  wairant  a  verdict  against  him 
:br  carelessness  and  negligence.  Although  in  my  opinion 
>he  paper  ought  not  to  have  been  registered,  it  is  a  matter 
ipoo  which  different  persons  might  arrive  at  another  con- 
dnsion.  Registrars  are  not  in  general  professional  men, 
uid  it  is  not  to  be  expected  that  they  are  to  take  advice 
nrhen  any  dubious  instrument  is  presented  to  them  for 
registry,  whether  it  is  such  as  contemplated  by  the  registry 
aw.  Their  position  would  be  a  hard  one  if  they  are  in 
rach  a  case  to  be  responsible,  either  for  not  registering  or 
Tor  registering.  I  think  Mr.  Lindsey  took  a  prudent 
sourse  in  registering  it,  and  one  that  ought  not  to  subject 
him  to  liability. 
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The  case  as  to  Shaw  rests  on  different  grounds.    The  ac-   — Q«Jt- 
tion  is  for  slandering  title.    An  action  of  that  kind  is  not  <^<^ot 
for  words  spoken  or  written,  but  for  damage  sustained  by  "^s^CDy 
reason  of  the  speaking  or  publication  :  MaUichy  v.  Soper, 
3  Bing.  N.  C.  371.    To  maintain  the  action  the  statement  ^.arx^ 
must  be  false:  Guterole  v.  Mathers,  1  M.  &  W.  495;  and  made  ^.Q^^ 
mala  fide,  and  the  damage  must  result  from  it:  Brook  v. 
Rdivl,  4  Ex.  521.     This  mala  fides  or  malice  may  be  •. 
either  express  or  implied,  and  must  go  to  defeat  the  plain- 
tiff's title.   If  the  allegations  are  made  by  a  stranger  who  1 
no  right  to  interfere,  malice  is  presumed,  and  if  he  cannot#^4 
shew  the  truth  he  is  responsible  in  damages;  if  by  a  partyi^^ 
interested  and  made  hand  fide  to  protect  his  own  interest^^s 
the  legal  presumption  of  malice  is  rebutted,  and  the  plainti^ft"  i 
must  then  shew  that  there  was  no  reasonable  or  probable  I  * 
ground  for  the  statement.    In  Pater  v.  Baker,  3  C.  B.  868 
Maule,  J.,  says,  *'  Slander  of  title  ordinarily  means  a  state  i 
ment  of  something  tending  to  cut  down  the  extent  of  title 
which  is  injui  ious  only  if  it  is  false.    It  is  essential  to  giv^" 
a  cause  of  action  that  the  statement  should  be  false,  * 
that  it  should  be  malicious,  not,  as  Lord  Ellenborougfc?  ^5^"^^^ 
observes  in  Pitt  v.  Donovan,  1  M.  &  S.  639,  malicious  w  ^^!^^V3 
the  worst  sense,  but  with  intent  to  injure  the  plaintiff;  '-^^ 
If  the  statement  be  true,  if  there  really  be  the  infirmity  ^< 
in  the  title  that  is  suggested,  no  action  will  lie,  however 
malicious  the  defendant's  intention  might  be.    The  jury 
may  infer  malice  from  the  absence  of  probable  cause,  but 
they  are  not  bound  to  do  so.    The  want  of  probable  cause 
does  not  necessarily  lead  to  an  inference  of  malice ;  neither 
does  the  existence  of  probable  cause  afford  any  answer  to 
the  action." 

In  this  case  there  is  no  direct  statement  in  the  registered 
paper  that  the  plaintiffs'  title  is  defective,  but  it  is  a  neces- 
sary implication,  a.s  it  was  a  warning  to  purchasers  that 
the  lunatic  had  a  title,  and  that  his  heir  might  assert  a  title 
derived  from  him  at  some  future  time.  It  was  wmething 
tending  to  cut  down  the  extent  of  title. 

the  statement  false,  and  made  without  reasonable  or 
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;jprobable  cause?  For  I  am  willing  to  assume  that  Mr 
^Shaw  made  it  b<y)id fide  to  protect  his  own  interest. 

On  October  2nd,  1868,  an  order  for  foreclosure  abso- 
L  ute  was  made  in  a  suit  brought  by  The  Trust  and  Loan 
CZk>mpany  against  the  lunatic  and  his  committee,  upon  a 
Knortgage  made  by  the  lunatic  on  May  1st,  1855,  by 
"Xiis  committee  to  the  Trust  and  Loan  Company.  This 
:xnortgage  was  approved  of  and  allowed  by  the  then  Chan- 
cellor.    On  February  9th,  1869,  the  Trust  and  Loan 
<Ik)inpany  sold  and  conveyed  the  property  in  question  to 
JT ohn  Crawford.    The  present  committee  of  the  lunatic  filed 
^  bill  in  his  name  in  November,  1877,  against  the  represen- 
tatives of  Mr.  Crawford  and  the  Trust  and  Loan  Company, 
alleging  that  the  mortgage  made  by  the  former  committee 
was  invalid,  because  the  sureties  for  the  committee  had 
not  been  given,  and  asking  leave  to  be  let  in  to  redeem 
the  property.     And  such  proceedings  were  had  that 
upon  November  11th,  1878,  the  late  Chancellor  made  a 
decree  dismissing  the  plaintiff's  bill.    This  decree  or  order 
was  appealed  to  the   Court  of  Appeal,  where  it  was 
afEjrmed  by  the  unanimous  judgment  of  the  Judges,  in 
June,  1879.    In  the  following  month  an  application  to 
enlarge  the  time  for  appealing  to  a  higher  Court  was 
refused,  and  three  years  afterwards  this  paper  is  placed  on 
record. 

For  the  purpose  of  this  suit  I  must  assume  that  decree 
to  be  final  and  conclusive,  and  the  Court  of  Appeal  in 
declaring  the  case  of  the  plaintiff  of  being  able  to  open  the 
foreclosure  to  be  hopeless,  (4  App.  390,)  is  a  sufficient  indi- 
cation to  me  how  useless  it  would  be  to  treat  it  as  yet  hope- 
ful. And,  indeed,  so  long  as  Qunn  w.JDoble,  15  Gr.  655,  and 
McLean  v.  Orant,  20  Gr.  76,  remain  unreversed,  I  do  not 
see  what  other  conclusion  could  be  arrived  at.  But  these 
cases  have  been  approved  of  in  the  Court  of  Appeal :  4 
App.  385. 

It  was  argued,  however,  that  the  Court  of  Appeal  had 
not  paid  sufficient  attention  to  the  form  of  the  order 
appointing  the  committee,  and  that  some  evidence  the 
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plaintiff  offered  was  rejected.    It  is  possible  this  may 
so,  but  how  can  I  determine  the  amoimt  of  attention  tha^^^^^^^ 
ought  to  be  given  to  facts  and  arguments  in  the  AppellatiN*'-^^^^ 
Court,  or  whether  the  evidence  was  properly  refused.  BotH'*oot\i 
matters  were  presented  to  that  Court  for  their  considera-^s-^^Ta- 
tion,  and  the  Court  considered  them  and  adjudicated  uponzKKZM^yon 
them  adversely  to  the  claim  now  set  up.    It  is  not  as  iki   a«  if 
these  matters  had  been  omitted  in  the  judgments  of  th^mJi;^  the 
Appellate  Court,  nor  as  if  it  were  new  evidence  that  was A^-vvwag 
sought  to  be  introduced.    The  matters  were  discussed,  an(£>£x:  Aand 
the  evidence  was  then  in  existence  and  was  rejected.  An<E>xx-And 
so  with  regard  to  the  charge  of  notice  to  the  Trust  &nc>.c:r,j^^j 
Loan  Company  and  the  Crawford  estate,  the  questioK:o  xcttion 
was  investigated  by  the  Court  of  Appeal  and  pronounce^Q->^^gj 
upon. 

I  think  upon  this  short  ground  that  I  must  conclu<& jj^j^ 
that  the  lunatic  has  no  longer  any  title  to  the  land,  aocr..^ 
that  the  implied  assertion  that  he  has  is  untrue,  and  maoo^^^^j^ 
without  reasonable  or  probable  cause,  and,  therefore,  thc^f^  ^jj^^ 
the  defendant  George  A.  Shaw  is  liable  in  damages  ^  f^^J, 

placing  or  causing  it  to  be  placed  on  record.  Theevidei:K:.^^gjjg^ 
is  clear  that  the  object  contemplated  by  the  paper  -  jj^g 

been  attained,  and  purchasers  have  been  frightened  frraT^  from 
entering  into  and  from  completing  contracts  of  purch^.*^— »hase. 
It  is  not  material  that  the  plaintiffs  might  have  co^^  com- 
pelled performance  of  contracts  actually  signed, 
necessity  lor  a  suit  in  each  case  for  that  purpose  wc:>- 
create  an  equity  to  have  this  blot  wiped  out.  And 
it  has  been  the  means  of  preventing  purchasers  ^ 
signing,  and  thus  preventing  the  plaintiffs  from  ha'^, 
a  remedy  against  them,  its  removal  is  more  imperio 
called  for. 

That  it  is  a  cloud  upon  the  title  is  sufficiently  pr*  lovej 

from  its  effect.    And  that  the  Court  has  juri8dict^o^»^/ 
such  a  case  to  give  relief  is  decided  in  Dynes  v.  Bale^^  2$ 
Or.  593,  and  the  order  in  that  case  will  be  the  fomo  fof 
the  order  here — a  declaration  that  the  lunatic  Qceotg^ 
Shaw  and  George  A.  Shaw  have  no  title  to  or  interest  in  tfie 
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ds,  and  declare  the  notice  and  the  registration  thereof 
>e  a  cloud  on  the  plaintiffs*  title,  and  that  the  regis- 
jion  thereof  be  vacated. 

n  regard  to  Mr.  Caston,  it  is  clear  on  the  evidence  that 
Eulvised  the  step  that  was  taken,  and  prepared  the  paper 
L  procured  its  registration.  The  rule  is  well  known, 
t  in  cases  of  breaches  of  trust,  where  any  charge  of 
lid  in  connection  with  the  transaction  is  made  in  which 
solicitor  participated,  he  may  properly  be  made  a  party, 
jven  if  the  circumstances  warrant  no  other  decree  against 
1  he  might  be  made  liable  for  costs  :  Story  on  Equity 
adings,  sec.  232  No  doubt  the  Court  discourages 
king  solicitors  parties  where  no  other  decree  can  be  made 
inst  them  than  perhaps  a  liability  for  costs.  And  to  this 
}Ct  are  the  cases  referred  to  of  Attwood  v.  STYvall,  6  CI. 
t*.  232,  and  Barnes  v.  Addy,  L.  R.  9  Chy.  244. 
3ut  if  any  other  decree  ought  to  be  made  against  him 
re  is  no  reason  for  this  qualification, 
it  has  been  seen  that  if  a  stranger  who  has  no  interest 
cimits  a  wrong  by  which  a  person  is  injured,  such  as  a 
ider  of  title,  if  the  statement  be  untrue  malice  is  implied 
1  he  is  answerable  in  damages.  The  rule  being  that  an 
>nt  is  personally  liable  to  third  parties  for  doing  something 
ich  he  ought  not  to  have  done  :  {Evans  Law  of  Prin. 
\  Agent,  328),  it  is  quite  immaterial  to  the  third  party 
ether  the  offenders  are  as  between  themselves  client  and 
icitor,  or  occupy  any  other  of  the  numerous  characters  to 
ich  the  principle  of  agency  applies.  To  the  third  party 
is  not  asolicitor,  he  is  merely  a  wrongdoer,  a  tort-feasor, 
d  to  torts  the  principle  of  agency  does  not  apply  ;  each 
ongdoer  is  a  principal.  This  has  been  expressed  by 
ing  that  the  law  does  not  recognize  the  relation  of 
Qcipal  and  agent  as  existing  amongst  wrongdoers : 
irland  v.  Mildon,  5  Hare  469. 

Slander  of  title  is  a  wrong.  All  persons  procuring 
imanding,  aiding,  or  assisting  in  the  commission  of  a 
ipass,  or  any  other  wrongful  act,  are  principals  in  the 
ttsaction :  Bates  v.  Pilling,  6  B.  &  C.  38  ;  Stephens  v 
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Elwall,  4  M.  &  S.  261 ;  Perkins  v.  Smith,  1  Wils.  328. 
common  instance  is  where  an  arrest  has  been  made  und^ 
process,  which  is  afterwards  set  aside  for  irregularity,  bot-^^^«^ 
the  attorney  who  sued  out  the  process  and  the  client  wh»  ^^^^^^ 
set  the  attorney  in  motion  may  be  sued  for  the  assault  anc^  ^izrzzA 
false  imprisonmont :    Parsons  v.  Lloyd,  2  W.  Bl.  844. 

These  authorities  would  justify  treating  Mr.  Gaston  as  8»       ^  i 
stranger  doing  a  wrong  to  the  plaintiffs  without  having^  ^ — 
any  interest,  but  it  is  not  of  much  importance  here  whetheiKT'^^ 
I  look  upon  him  in  that  character,  or  as  in  the  same 
position  as  Mr.  Shaw,  for  as  there  was  not  in  my  opinion 
any  reasonable  or  probable  cause  for  the  impeachment  o"< 
the  plaintiflTs  title,  he  is  equally  liable  as  if  the  act  wer  • 
done  with  express  malice. 

It  was  objected,  however,  that  the  mortgagees  ought  tJ 
be  parties,  but  this,  I  think,  is  not  well  founded.  Tl: 
cases  contemplated  by  Judicature  Act  sec.  17  sub-sec. 
refer  to  the  rights  of  mortgagors  in  possession  of  lands  wi- 
the consent  of  the  mortgagees,  and  to  remedies  to  prote<r:^-sct 
these  rights,  the  receipt  of  rents  and  maintenance  in  posseu^^^^^^ 
sion,  &c. 

But  rule  103  is  of  much  wider  application,  and  enables  ^^^^ 
the  Court  to  deal  with  the  interests  of  the  parties  actually  ^'^^c^ 
before  the  Court,  notwithstanding  any  misjoinder  of  ^ 
parties,  and  misjoinder  includes  non-joinder  it  seems: 
Mdclennans  Jud.  Act,  153. 

Torts  affecting  a  number  of  persons  give  a  substantive 
cause  of  action  to  each,  when,  as  in  this  case,  the  tort  does 
not  arise  out  of  contract,  and  does  not  affect  persons  in  ^ 
partnei-ship  in  regard  to  their  partnership  business.    The  j 
plaintiffs  here  sustain  a  substantive  and  independent  J 
injury  with  which  the  mortgagees  have  nothing  to  do,  and  ^ 
there  is  no  reason  why  they  should  be  delayed  in  enforcing  j 
their  remedies  by  requiring  the  mortgagees  to  assert  a 
claim  for  a  distinct  wrong  suffered  by  them:  BarreU  v 
Collins,  10  Moo.  46.  ^ 

The  judgment  will,  therefore,  be  as  I  have  indicated 
above,  making  Mr.  Shaw  and  Mr.  Caston  liable  for 
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daaia.ges,  an  inquiry  as  to  the  amount  of  the  damage  to  be 
^^d^  by  the  Master,  with  costs  to  the  hearing.  Subse- 
9ueriti  coats  to  follow  the  result  of  the  account,  (a) 

A.  H.  F.  L. 


[CHANCERY  DIVISION.] 

Charlton  v.  Watson  et  al. 

''^icipo/  corporcUion — Tcuc  sale  where  no  taxes  really  in  arrear — Mistake — 
Cancellation  of  tax  deed — Xotice— Parties — Remedy  over  against  person 
not  paHy—R.  S.  0.  eh.  180,  sec.  165. 

pUtntiff  was  owner  in  fee  of  certain  lands  which  were  conyeyed  to  him  by 
*^aeed  of  July  27th.  1868,  registered  August  11th,  1868.   Subsequently,  by  mis- 
^%ike,  the  said  lands  were  sold  for  taxes,  although  no  taxes  were  actually  in 
-^toear  ;  and  by  deed  of  March  11th,  1880,  were  conyeyed  to  A.  McL.,  the  tax 
Tfarcbaser,  which  deed  was  registered  May  18th,  1880.   On  Noyember  29th, 
0^881,  A.  McL„  oonyeyed  the  said  hinds  to  J.  W.  by  deed  absolute  in  form,  but 
intended  as  seoarity  for  money  advanced  by  J.  W.,  which  deed  was  registered 
December  1st,  1881.   The  plainti£f  found  out  that  this  sale  for  taxes  had  tiken 
place  shortly  before  bringing  this  action,  in  which  he  sought  the  cancellation  of 
the  deeds  to  McL.,  and  J .  W. 
-^o^^lrf,  that  the  plaintiff  was  entitled  to  have  the  deeds  cancelled,  and  J.  W.  was 

entitled  to  judgment  against  A.  McL.,  for  the  moneys  advanced  by  him. 
•Kf^i^Id.  also,  that  the  fact  that  the  defendants  might  have  a  remedy  over  against  the 
AaDicipkl  corporation  which  had  sold  the  land  for  taxes,  did  not  make  the  cor- 
Toration  a  nt  cessary  party  to  this  action. 

also,  that  B.  S.  O.  ch.  180,  sec.  165,  does  not  apply  in  a  case  where  there 
-BuiTe  been  no  taxes  in  arrear  at  the  time  of  the  sale  of  the  land  for  taxes. 

T'his  was  an  action  brought  by  one  John  Charlton, 
«e'«lcing  to  have  a  sale  of  certain  lands  for  taxes  declared 
ilM^^gX  and  void,  and  certain  deeds  declai-ed  to  be  a  cloud 
l^^is  title  to  the  said  lands,  and  ordered  to  be  delivered 
"fcpo  be  cancelled. 
"^tTBie  writ  of  summons  was  issued  on  October  18th,  1882. 
"^^^^^    defendants  were  James  Watson,  by  original  writ,  and 
•^"^^^^Bnibald  McLellan,  added  as  a  party  defendant,  by  order 
— Chambers,  made  on  the  application  of  the  plaintiff  after 
delivery  of  the  statement  of  defence. 

^j^J*'^     The  action  having  been  afterwards  transferred  to  the  Queen  s  Bench  Divi- 
^1^^^*    <mod  there  heard  by  way  of  appeal  from  the  above  judgment,  the  decree 
.^^^^.^''^^ed  by  ordering  judgment  against  the  defendants  for  nominal  damages, 
Aai^i^^^t  costs  as  against  the  defendant  Lindsey,  with  costs  against  the  oUier 
^•^^^^i^ts.   See  the  Report  8  0.  R.  66. 
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In  his  statement  of  claim  the  plaintiff  alleged  that  abois^^-^^^^ 
July  27th,  1868,  one  W.  Strachan,  being  owner  in  fee  (O  ^ 
certain  lands,  conveyed  the  same  in  fee  to  him  for  valuabH^J  -^^^ 
consideration  by  deed  of  that  date,  duly  registered  ok^^  on 
August  11th,  1868 ;  and  he  had  ever  since  been  the  owne^^^er 
and  in  occupation  of  the  same :  that  shortly  before  th»  rf'^ie 
issue  of  the  writ  herein  he  ascertained  the  fact  that  all  th»*J^he 
said  land,  except  ten  acres,  was  sold  for  taxes  alleged  to  b^J'  ^* 
due  on  all  the  said  land  for  the  year  1878,  to  the  abov^-^ 
named  Archibald  McLellan,  who  on  May  18th,  1880^^^ 
caused  to  be  registered  in  the  proper  office  what  purported  ^^=^'^^^ 
to  be  an  indenture,  dated  March  11th,  1880,  and  mad  S^^^^^^^^ 
between  one  Findlay  McRae,  the  then  warden  of  th-^:^^^^^^ 
county  of  Grey,  and  one  Stephen  Parker,  whereby  the  sai»  ^^S^  -•^^ 
warden  assumed  to  convey  the  said  last  mentioned  land=^^  t_>ds 
being  the  lands  in  question,  to  the  said  McLellan,  for  S3.1  'V 
as  and  for  arrears  of  taxes  alleged  to  be  due  on  all  the  saioFV^ 
first  mentioned  lands  up  to  January  8th,  1878,  together  ^ 
with  costs :  that  the  said  McLellan  by  deed  of  November  '^^^ 
29th,  1881,  assumed  to  convey  the  lands  in  question  to  the 
defendant  James  Watson,  which  deed  was  registered  on 
December  1st..  1881,  which  deed  Watson  claimed,  though 
absolute  in  form,  was  given  and  accepted  merely  as  security 
for  moneys  advanced  by  him  by  way  of  loan  to  the  said 
McLellan,  in  whom  the  equity  of  redemption  remained : 
that  at  the  time  of  the  sale  to  McLellan  and  of  the 
execution  and  registry  of  the  deed  to  him,  there  were  no 
taxes  due  or  in  arrear  on  the  said  lands  as  alleged,  but  on 
the  contrary  all  taxes  of  every  nature  and  kind  what- 
soever assessed  against  the  said  lands  were  punctually  paid 
by  him,  the  plaintiff,  when  due  and  payable,  and  that  he 
held  a  receipt  from  the  proper  officer  for  the  taxes  for 
which  his  land  was  sold  as  aforesaid :  that  the  registration 
of  the  deed  to  McLellan  and  to  Watson  were  a  doud  on 
his  title  to  the  lands  in  question,  which  cloud  Watson 
had  refused  to  remove,  asserting  himself  to  be  the  owner 
of  the  lands ;  and  he  claimed  that  the  sud  sale  for  taxes 
might  be  declared  illegal  and  void:  that  the  deeds  to 
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SdcLieUan  and  Watson  might  be  declared  to  be  a  cloud  on 
kis,  the  plaintiff's,  title  to  the  lands  in  question,  and  might 
te  delivered  up  to  be  cancelled  and  the  registration  vacated: 
"ti^hat  if  the  equity  of  redemption  in  the  said  lands  should 
\ye  found  by  the  Court  to  be  still  outstanding  in  the  said 
^SfcLellan,  that  the  said  McLellan  might  be  ordered 
:s:elea8e  the  same,  or  his  equity  of  redemption  therein 
:Mnight  be  foreclosed ;  for  all  proper  directions,  and  further 
:a-elief. 

By  his  statement  of  defence,  the  defendant  Watson 
mlleged  that  it  was  not  until  a  short  time  before  the  com- 
mencement of  this  action  that  he  knew  the  plaintiff'  made 
.auiy  claim  to  the  land  in  question  :  that  about  November 
29th,  1881,  the  defendant  McLellan  applied  to  him  for  a 
loan  of  8200  on  the  said  land,  of  which  he  claimed  owner- 
ship :  that  he  examined  the  title  in  the  proper  registrj*^ 
"books  and  found  the  deed  of  March  11th,  18S0,  above 
mentioned :  that  he  accordingly  advanced  the  $200,  and 
took  the  conveyance  of  November  29th,  1881,  which 
though  absolute  in  form  was  intended  merely  as  a  security 
for  the  said  loan  :  that  in  April,  1882,  he  made  a  further 
advance  to  McLellan  of  $400  on  the  same  security,  before 
receiving  notice  from  the  plaintiff  that  he  made  any  claim 
to  the  land :  that  a  sum  of  $600  was  now  due  to  him  in 
respect  of  the  said  loans :  that  the  plaintiff*  had  notice  of 
the  claim  of  McLellan  prior  to  the  deed  to  himself,  the 
defendant  Watson,  and  acquiesced  in  the  same  and  enabled 
him  to  use  the  said  land  as  his  own  property,  for  the  pur- 
pose of  obtaining  loans  as  aforesaid,  and  he  claimed  the 
protection  of  the  Court  as  a  purchaser  for  value  without 
notice ;  that  he  was  willing  to  be  redeemed,  and  to  convey 
the  land  to  the  plaintiff  on  payment  of  the  said  $600; 
without  which  payment  the  plaintiff's  Idches  and  acquies- 
cence disentitled  him  to  relief:  that  he  claimed  title  as 
aforesaid  under  the  said  municipality  of  the  county  of 
Grey,  and  was  entitled  to  be  indemnified  by  them  in  case 
the  plaintitf  succeeded  in  this  suit,  and  submitted  the  said 
municipality  was  a  necessary  party  to  this  action,  and  that 
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*at  no  taxes  -  -  ,„ne  ^^T^nrSV  Or.  4^^d 
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The  effect  of  the  evidence  adduced  sufficiently  appears 
in  the  judgment. 

April  5th,  1883.  Ferguson,  J. — At  the  close  of  the  argu- 
ment I  found  upon  the  evidence  that  there  were  not  at  the 
time  of  the  sale  for  alleged  arrears  of  taxes  any  unpaid 
taxes  upon  the  land  sold.  The  evidence  to  shew  this  was 
abundant.  It  was  made  quite  clear  that  the  taxes  for 
which  the  lands  had  been  sold  were  paid  at  the  proper 
time,  and  that  the  sale  took  place  by  reason  or  in  conse- 
-quence  of  what  was  clearly  shewn  to  be  a  mistake. 

As  to  the  objection  that  the  corporation  of  the  county  of 
Cfrey  should  have  been  a  party  to  the  suit,  on  the  ground 
t3rLS,t  the  defendants,  in  case  of  the  success  of  the  plaintiff, 
vtroald  have  a  remedy  over  against  them,  I  am,  after  look- 
the  authorities  referred  to  by  counsel,  of  the  opinion 
ttM^^t,  the  corporation  was  not  a  necessary  party  to  the 
-a^^'fcicDn. 

was  argued  that  the  defendant  Watson  had  a  lien 
the  land  for  the  amount  paid  by  the  defendant 
^*^^Xl_*ellan,  through  whom  he  claimed,  for  fifty  cents  taxes 
f^*^^^     costs,  making  in  all,  83.19,  and  that  this  sum  had  not 
tendered  before  action,  and  section  165  of  the  Assess- 
^^^'^^^^  t  Act  (a)  was  relied  on  in  support  of  the  argument.  This 
^^^*^^on  is  the  same  as  33  Vic.  ch.  13,  sec.  13,  and  I  am  of 
opinion  that  the  section  does  not  apply  in  a  case  where 
^    ^         has  been  no  arrears  of  taxes  at  the  time  of  the  sale. 
^     ^^uch  a  case  how  can  there  be  a  "  tax  purchaser." 

cannot  perceive  that  the  ingenious  arguments  of  counsel 
^^^^rding  the  meaning  to  be  attached  to  the  '*  occupation" 


^        affect  the  rights  of  the  plaintiff  here.    I  think  the 
"^^Sence  of  demand  and  tender  of  a  conveyance  sufficient, 
of  the  opinion  that  the  plaintiff  is  entitled  to  judg- 
^t  in  his  favour,  and  to  have  the  cloud  removed  from  off 


title  as  he  has  asked,  and  to  his  costs  of  suit  from  the 
^"^^ndante.  The  defendant  Watson  is  entitled  to  judgment 


(a)  R.  S.  0.  ch.  180. 
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against  the  defendant  McLellan  for  the  whole  amount  thar.^* 
he  advanced,  $600  and  interest  and  his  costs  of  suit,  aac:>-^=^<^ 
upon  payment  of  the  plaintiffs  costs  of  suit  he  will  h&^^^>^ 
entitled  to  add  these  to  his  claim  against  the  defendantt'^^s^^^ 
McLellan. 

There  is  judgment  accordingly. 

A.  H.  F.  L. 


[CHANCERY  DIVISION.] 

Smith  v.  The  Midland  Railway  Company. 

Sale  of  railway  lands  fm-  taxes — Statute  of  LimUa^ns — Asaesgment  Ad  of 
1869—32  Vic  ch.  36. 

Under  the  Assessment  Act  of  1869,  32  Vic.  ch,  36,  the  lands  of  ndlwajB  might 

be  sold  for  the  non-payment  of  taxes. 
The  Statute  of  Limitations  does  not  begin  to  run  against  a  tax  purchaser,  until 

the  period  of  redemption  has  expired. 
Where  it  appeared  that,  as  far  as  the  county  treasurer  was  conoemed,  aU  the  stens 

taken  by  him  in  regard  to  the  sale  were  regular,  and  auUiorised  by  32  Vic  eh. 

36,  and  that  the  sale  had  taken  place  for  taxes  actually  in  arrear  for  the  required 

length  of  time,  followed  by  a  tax  deed  thereafter,  which  had  not  been  questioned 

within  two  years, 

Hdd,  that  the  sale  and  deed  were  not  afterwards  impeachable,  although  it  was  not 
clear  on  the  eridence,  whether  the  county  clerk  and  the  assessor  h£ai  or  had  not 
pro  jerly  complied  with  the  requirements  of  sees.  Ill  and  112  of  the  said  Act. 

This  was  an  action  brought  by  Robert  Charles  Smith 
against  the  Midland  Railway  of  Canada,  claiming  possession 
of  certain  land,  being  a  portion  of  the  defendants'  railway, 
or  an  order  for  sale  thereof,  and  payment  of  the  value  and 
interest  to  him ;  and  claiming  also  $100  for  Tnesne  profits 
since  March  10th,  1874,  costs  of  suit,  and  general  relief. 

The  statement  of  claim  set  up  that  the  defendants' 
railway  ran  through  lot  4.  concession  12  of  the  township 
of  Smith,  in  the  county  of  Peterborough :  that  on  August 
19th,  1872,  the  taxes  upon  that  part  of  the  lailway  run- 
ning through  the  said  lot  for  the  year  1869  being  in  arrear, 
a  warrant  bearing  that  date  was  issued  under  the  hand  of 
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♦irhe  warden,  and  under  the  seal  of  the  said  county,  com- 
Knanding  the  county  treasurer  to  levy  on  that  portion  of 
-^he  said  lot  for  the  said  arrears  of  taxes  with  costs :  that 
-accordingly  the  treasurer,  on  December  5th,  1872,  sold  by 
2j>ublic  auction  to  one  R.  Lukey  for  $5.37,  on  account  of 
^he  said  taxes  and  costs,  a  portion  of  the  said  railway 
-■•unning  through  the  said  lot,  being  the  lands  in  question 
"in  this  action:  that  on  March  10th,  1874,  in  accordance 
^with  the  Assessment  Act,  the  said  land  not  having  been 
Tedeemed,  the  warden  and  treasurer  of  the  said  county,  by 
<leed  of  that  date,  conveyed  the  said  land  to  Lukey  ; 
"that  on  December  16th,  1874,  Lukey  conveyed  the  said 
land,  so  sold  for  taxes,  to  the  plaintiff,  his  wife  joining 
And  barring  her  dower ;  and  that  the  defendants  retained 
possession  of  the  said  land  and  refused  to  give  it  up  the 
same  to  the  plaintiff,  though  he  had  demanded  the  same » 
and  the  plaintiff  claimed  as  above  stated. 

By  their  statement  of  defence  the  defendants  denied 
generally  the  allegations  of  the  plaintiff's  claim,  and  they 
set  up  that  they  were  at  the  time  of  their  said  defence^ 
and  had  been  for  fifteen  years  or  more,  through  themselves 
or  the  persons  through  whom  they  claimed,  in  continuous 
and  undisturbed  possession  of  the  land  in  question,  and 
they  claimed  the  benefit  of  Ont.  Jud.  Act,  1881,0.  15, 
Rule  20.  They  further  said  that  no  portion  of  the  taxes 
on  the  said  land  was  in  arrear  at  the  time  of  the  alleged 
sale  to  Lukey,  or  for  or  in  the  third  year,  or  for  more  than 
three  years  preceding  1872,  when  the  warrant  to  levy 
was  issued,  and  that  the  statement  of  claim  did  not  allege 
that  such  taxes  were  so  in  arrear,  as  required  by  the  Assess- 
ment Act,  and  they  claimed  the  same  benefit  as  though 
they  had  demurred :  that  the  alleged  sale  to  Lukey  was 
irregular  and  invalid  under  the  Assessment  Act,  among 
other  respects  in  that  it  was  improperly  and  insufficiently 
advertised,  and  not  made  in  the  manner  i»rescribed  by  the 
said  Act,  and  that  at  the  time  of  the  said  sale  the  said  trea- 
surer failed  to  sell  the  said  lands  for  the  full  amount  of  taxes 
thereon,  and  did  not  at  such  sale  adjourn  the  same  until  a 
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day  to  be  publicly  named  by  him  as  required  by  the  i 
Act,  and  that  no  estate  passed  to  Lukey  by  the  deed 
him,  and  the  plaintiff  had  no  right  to  maintain  this  actior: 
that  the  treasurer  of  the  county  of  Peterlx)rough  did  nc 
furnish  to  the  clerk  of  the  municipality  in  which  the  lane 
were  situate,  any  list  of  lands  in  the  said  municipality 
respect  of  which  taxes  were  in  arrear  for  three  years  befot 
February  1st,  1882,  as  required  hy  the  Assessment  Ac 
nor  were  the  said   lands  included  in  said  list,  if 
was  so  furnished,  and  were  therefore  not  liable  to  be  so^ 
for  taxes  :  that  even  if  the  plaintiff  or  any  one  throu^ 
whom  he  claimed  was  ever  theretofore  entitled  to  maint 
ejectment  for  the  land  in  question,  this  action  was  i* 
brought  within  ten  years  next  after  the  time  when 
right  to  bring  it  first  accrued  to  the  plaintiff  or  the  per^^on 
through  whom  he  claimed,  and  the  plaintiffs  right  to 
bring  this  action  was  barred  by  R.  S.  O.  ch.  108 :  f^Sfciafc 
they  were  and  for  more  than  ten  years  before  the  ccz^m- 
uiencement  of  this  suit  had  been  in  possession  of  the  1  ^ELnd 
in  question  using  the  same  for  purposes  of  their  rsHymF^Ay, 
and  that  the  said  land  was  necessary  for  the  said  purjy<z>ses 
and   under  the  defendants'  statutes  was  such  as  fc>liey 
had  the  right  to  take  and  have  for  the  said  purposes  ; 
and  if  the  plaintiff  had  any  interest  in  or  right  to  the 
said  land  he  was  entitled  to  compensation  therefor,  but 
not  as  against  the  defendants  to  possession :  that>  the 
said  statutes  provided  for  the  fixing  of  the  said  compen- 
sation by  arbitration,  and  the  plaintifi 's  remedy  wbs  by 
that  means,  and  not  by  a  suit  at  law  to  recover  poeseffsioxi 
and  they  claimed  the  same  rights  in  this  respect  as  ihoag^ 
they  had  demurred :  and  lastly  that  at  the  time  of  tJ^^ 
deed  from  Lukey  to  the  plaintiff,  they  were  and  lo^^ 
before  then  had  been  in  possession  of  the  said  land,  clai^^" 
ing  the  same  adversely  to  Lukey,  and  the  alleged  convet^' 
:ince  from  Lukey  was,  under  32  Hen.  VIIL  ch.  9,  sees.  2, 
and  6,  void  and  passed  no  title  to  the  plaintiff. 

The  case  was  heard  before  Boyd,  C,  at  the  sittings  ^ 
this  Court  at  Peterborough,  on  April  6th,  1883. 
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h  appeared  that  the  lands  in  the  statement  of  claim 
ntioned  were  placed  on  the  collector's  resident  roll  for 
89,  for  $2.69,  described  as,  12th  concession,  Cobourg 
i  Peterborough  R.  W.  Co.,  part  lot  4,  two  acres. 

February,  1872,  the  usual  return  was  made  by  the 
aty  treasurer  to  the  township  clerk  of  lands  liable  to 
sold  for  taxes,  including  this  land,  but  the  town- 
clerk's  return  of  occupied  lands  did  not  contain  this, 
i^arrant  of  the  warden  to  levy  was  dated  August  19th, 
5.    The  sale  was  published  first  in  the  Examiner,  of 
fexborough,  on  August  29th,  and  therein  continuously 
ieptember  5th,  12th,  19th,  and  26th  ;  October  3rd,  10th, 
fc.,  24th,  31st;  November  7th,  14th,  21st,  28th;  and 
3mber  5th;  in  all,  fifteen  times  and  100  days  before  sale, 
ch  took  place  on  December  5th,  1872.    The  sale  was 
advertised  in  the  Ontario  Gazette,  on  October  19th, 
2Gth,  and  November  2nd,  and  9th.    At  the  sale,  one 
rter  of  an  acre,  the  land  in  question,  was  sold  to  Robeil 
ley.    There  was  no  enlargement  of  the  sale.  Lukey 
c  out  his  deed  on  March  10th,  1874.     On  December 
a,  1874,  by  deed  registered  March  31st,  1875,  he  con- 
ed the  land  in  question  to  the  plaintiff, 
'he  rest  of  the  facts  sufficiently  appear  from  the  judgment. 

^a«&,  Q.  C,  for  the  plaintiff*.  The  sale  of  the  land 
►  valid,  and  as  the  railway  has  no  claim  to  any  special 
"ilege,  the  plaintiff*  is  entitled  to  judgment. 
-  Moaa,  Q.  C,  for  the  defendants.  The  tax  sale  is  not 
^rly  proved.  There  is  no  proof  that  the  municipality 
'<i  the  rate  in  respect  of  >vhich  the  tax  sale  took  place. 
^  the  land  was  occupied  in  1872,  and  should  have  been 
icJed  in  the  township  clerk's  return  of  occupied  lands, 
statutory  requirements  were  not  complied  with :  32 
oh.  36,  sec.  109,  et  aeq.  Eesides  the  plaintiff* is  barred  by 
Statute  ot  Limitations:  Cotter  v.  Sutherland,  18  C.  P. 
.  McLaughlin  v.  Pyper,  29  U.  C.  R.  526.  I  also  refer 
tcKay  v.  Crysler,  3  S.  C.  R.  436;  Fenton  v.  McWain, 
J.  C.  R.  239 ;  The  Corporation  of  the  County  of  Welland 
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V.  The  Buffalo  and  Lake  Huron  R.  W.  Co.,  30  U.  C.  R.  14^^  . 
S.  C.  in  App.  31  U.  C.  R.  539  ;  The  Grand  Trunk  R.  W.  ^ 
V.  The  Credit  Valley  R.  W.  Co.,  26  Gr.  572 ;  Starling 
The  Grand  Junction  R.  W,  Co.,  30  C.  P  247 ;  Slatei^  —  ^ 
Tlie  Canada  Central  R.  W.  Co.,  25  Gr.  363. 

Lash,  Q.  C.,^m  reply.    There  was  no  such  occupat^?=^ 
by  tlie  defendants  here  as  would  bar  the  plaintiff,  a^^^^j 

any  error  of  the  assessor  in  respect  of  not  returning  tie 

land  in  1872  as  occupied,  is  cured  by  32  Vic.  ch.  36,  "  m^^^ 
155  and  156.     I  refer  also  to  sec.  113.     Moreover^  ^ 
regards  the  Statute  of  Limitations,  the  right  of  a 
purchaser  depends  entirely  on  statute  before  he  gets  tik 
deed.    The  matter  is  in  contract  merely  before  that.  .See 
as  to  this  32  Vic.  ch.  36,  sees.  141  and  150. 

April  28th,  1883.  Boyd,  C. — I  retain  the  view  expres»^<i 
at  the  hearing,  that  the  land  of  the  railway  may  be  sc^^^ 
for  taxes.    By  the  Assessment  Act  of  1869,  32  Vic.  ch.  ^ 
all  the  real  estate  of  such  companies  is  taxable — ^.secs.  7, 5^^^ 
(including  the  roadway),  and  the  accrued  taxes  are  declavec:^  j^x 
to  be  a  special  lien  on  the  land,  having  preference  over^^jj^ 
any  claim,  lien,  privilege,  or  incumbrance  of  any  partj  ^i 
except  the  Crown  (sec.  107).    In  the  case  of  an  ordinary- 
vendors  lien,  the  roadway  of  the  company  can  be  sold : 
Wing  V.  Tottenham  and  Hampstead  Junction-  R.  W.  Co., 
L.  R.  3  Ch.  740,  and  in  view  of  the  English  decisions,  there 
is  no  impropriety  in  giving  effect  to  the  statutory  lien  for 
unpaid  taxes  by  means  of  a  sale  of  the  land :  Muniis  v. 
Isle  of  Wight  R.  W.  Co.,  L.  R.  5  Ch.,  at  p.  418. 

So  as  to  the  Statute  of  Limitations,  I  still  think  that  it 
did  not  begin  to  run  against  the  plaintiff  till  the  period  for 
redemption  had  expired,  and  when  he  might  have  obtained 
his  deed.  In  other  words  the  statute  did  not  commence 
to  run  from  the  date  of  the  tax  sale,  and  during  the  pen- 
dency of  the  certificate  of  sale ;  but  only  from  the  time 
when  the  right  of  redemption  ceased.  There  is  a  qualified 
ownership  during  the  year  for  redemption,  to  protect  the 
property  from  spoliation  and  waste,  under  sea  142 ;  bat  — 
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estate  is  not  vested  in  the  purchaser  till  the  execution 
of  tHe  deed.  By  analogy  to  Pugh  v.  Heath,  L.  R  7  App. 
Cas.  235,  a  point  of  departure  is  given  for  the  statute  when 
the  right  to  redeem  is  extinct  and  the  title  is  vested  in  the 
pui-chaser  (sec.  150).  From  this  point  of  time  ten  years 
liad  Dot  elapsed  before  the  writ  in  this  action  was  issued. 

I  reserved  one  point  for  consideration  as  to  the  validity 
of  the  tax  sale.  It  is  sufficiently  proved  that  the  county 
treasurer  included  the  land  in  question  in  the  list  provided 
for  by  the  110th  section  of  the  Assessment  Act,  32  Vic. 

36.   This  was  received  by  the  township  clerk,  and  a 
return  was  afterwards,  in  June,  made  by  him  to  the  treasu- 
rer of  lands  included  therein  which  had  become  occupied, 
^hex-e  is  no  evidence  as  to  what  was  done  with  this  list  by 
*iio  local  officers,  i.  6.,  the  clerk  and  assessor.    It  is  not 
shewn  that  it  was  kept  on  file  in  the  office,  or  that  it  was 
delivered  to  the  assessor,  or  that,  if  delivered,  the  assessor 
^^^It  therewith  as  provided  by  sections  111  and  112  of  the 
•^^^t.    It  may  be  that  the  assessor  made  default  in  the 
P^^per  performance  of  his  duty  in  not  making  a  return  of 
land  as  occupied  by  the  railway  company,  which 
*'I^I>^ars  to  be  the  state  of  facts  regarding  the  line  of  the 
^^^d  in  1869,  from  about  May  or  June.    But,  on  the  other 
^^^^d,  it  may  be  that  the  assessor  made  his  inspection  before 
^^"^^se  months,  so  that  when  he  went  his  rounds  there  was 
"xmble  change  in  the  aspect  of  the  premises  from  that 
I^^'^sented  in  former  years,  when  the  track  was  abandoned, 
when  the  assessment  was  upon  the  land  as  non-resident 
(^^^  sec  7). 

-fclowever  the  facts  may  be,  it  appears  to  be  the  intention 
"tile  Act  not  to  vitiate  a  sale  on  account  of  the  default  of 
!?y*^i>dinate  officers  in  observing  statutory  requirements. 

as  the  county  treasurer  is  concerned,  all  the  steps 
^*^en  by  him  were  regular  and  authorized  by  the  Act.  He 
P^pHred  the  special  list  of  lands  liable  to  be  sold,  and  had 
^txtimation  by  the  return  of  occupied  lands  that  the 
TP'^Hxises  in  question  were  exempt  from  immediate  sale  by 
^^Ue  of  sec.  131  of  the  Act.    In  these  circumstances,  a 


oOO  THE  ONTARIO  REPORTS,  1884- 

sale  having  taken  place  for  taxes  actually  in  arrear  for  th^^ 
required  length  of  time,  followed  by  a  tax  deed  thereafte 
which  has  not  been  questioned  within  two  years,  I  am  cc^ 
opinion  that  the  sale  and  deed  are  not  now  impeachabf"^ 
lor  the  default  (if  there  be  default)  of  the  subordinate  loct.^^^ 
orticers  in  carrying  out  the  special  provisions  of  the  A  ^ 
above  referred  to.    By  effluxion  of  time  the  deed  h.^^ 
become  to  all  intents  and  purposes  valid  and  binding  (se  —  ^ 
i:{0,  150  and  155).    It  has  been  decided  under  the  curi^  ^ 
clauses  that  when  the  sale  has  been  oi)enly  and  fai::»jj 
conducted  it  will  be  final  as  against  the  objection  that  nfche 
land,  though  assessed  as  unoccupied,  was  in  fact  occupied: 
The.  Bank  of  Toronto  v.  Fanning,  18  Gr.  391.    Section  iI7 
of  the  Act,  imposing  penalties  upon  defaulting  clerks  and 
assessors  who  fail  to  carry  out  the  statutory  directions 
regarding  the  list  of  lands  liable  to  be  sold,  affords  sug^ges- 
tive  evidence  that  this  is  the  remedy  intended  by  the  Legis- 
lature, and  not  the  avoiding  of  the  tax  sale  and  de^,  a.!;  aJl 
events  after  two  years. 

Judgment  for  the  plaintiff,  with  costs  of  action:  but  the 
execution  of  the  judgment  as  to  possession  may  be  sus- 
pended for  such  reasonable  time  as  will  enable  the  com- 
pany to  take  steps  to  expropriate  this  land. 

Six  months  suspension,  with  leave  to  apply. 

A.H.  X 
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Mitchell  v.  Sykes. 


—Power  to  »eU  for  repayment  oj  advaneee  without  special  atUhorie- 
aUon — Irrevocable  power — Power  to  »eU  by  auction. 

iiifkctarer,  desiring  to  borrow  money  from  M.,  agreed  with  M.  in  writing, 
.  should  hare  the  selling  of  the  soods  m&nnfactared  at  his,  S.'s,  factory  ; 

should  giro  M.  a  mortgage  on  the  factory,  and  premises  to  secure  $5000, 
erest,  to  be  advanced  by  M.,  and  should  furnish  to  M.  all  the  goods 
hctored  at  the  factory,  and  manufacture  the  same  to  the  satisfaction  of 
I  ship  the  same  to  M.,  as  M.  directed,  at  such  times,  and  in  such  reason- 
lantities  as  he  from  time  to  time  should  direct,  and  should  pay  M.  a  det 

commission  of  seven  and  a  half  per  cent,  for  selling  the  same,  and 
^  at  eight  per  cent,  on  all  moneys  aaranced  by  M.  over  the  $5000  ;  and 
pnanted,  as  bis  orders  were  filled,  and  the  goods  received,  to  advance  in 

8.  seventy-five  per  cent,  of  the  wholesale  trade  value  of  sach  goods,  and 
t  purpose  the  said  goods  were  to  be  invoiced  to  M .  at  such  value  that  he, 
lid  sell  them  to  the  best  advantage.  It  was  agreed,  also,  that  all  goods 
kctured  at  the  factory  shall  be  so^  only  bv  or  through  . 
A  the  above  agreement  constituted  M.  a  factor,  not  a  pledgee,  for  he  had 
to  sell  without  regard  to  any  default  in  payment,  in  the  ordinary  course 

B. 

o,  that  H.*s  authority  to  sell  was  irrevocable. 

tber,  that,  under  the  interest  which  M.  had  in  the  goods,  and  from  the 
of  the  dealings,  and  arrangements  of  S.,  and  M.,  if  S.  did  not  repay  the 
es  made  to  him,  or  did  not  deliver  to  M.  goods  sufficient  to  keep  his 
es  protecteil  by  a  surplus  of  twenty-five  per  cent,  of  ffoo^ls  at  the  wnole- 
ide  value,  and  it  became  necessary  for  M.  to  protect  himself  against  such 
,  and  he  could  not  within  a  reasonable  time  have  sold  to  cusiomers,  he 
ell  by  auction,  and  was  not  bound  to  deUy  until  private  sales  could  be 

■ed  that  certain  goods  not  specially  ordered  hj  the  plaintiff,  were  sent  to 
f  the  defendant  on  some  arrangement,  on  which  he  advancecl  seventy-five 
it.,  and  which  goods  were  sold  by  him  in  tbe  same  manner  as  goods  sent 
us  orders. 

it  he  had  the  same  right  to  sell  these  goods  as  the  goods  received  under 
itten  agreement. 


J  was  an  action  brought  by  William  Mitchell  against 
n  Sykes.  The  plaintiff  was  a  commission  merchant 
oker,  residing  and  carrying  on  business  in  the  City 
)nto.  The  defendant  was  a  manufacturer  of  matting 
its  at  Cobourg. 

is  statement  of  claim  the  plaintiff  set  out  that  the 
ant  being  in  want  of  money  to  carry  on  business^ 
I  to  him  for  monetary  assistance,  which  the  plaintiff 
to  give  him,  and  an  agreement  was  entered  into 
tn  them,  dated  November  llth,  1881,  respecting  the 
or  the  space  of  two  years  unless  sooner  terminated- 


in 
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en  and  notified,  and  requested  to  do  so  by  the  plaintiff: 
^^"^^t  the  plaintiff,  after  making  a  demand  of  payment  of 
^^^^  moneys  advanced  on  goods  consigned  to  him  as  a  com- 
^  ^sion  merchant,  sold  and  disposed  of  the  same  by  public 
^^on  for  cash,  of  all  of  which  the  defendant  had  due 
^^^"fcice  :  that  the  plaintiff,  as  was  the  agreement  as  well  as 
^^"^^^  rule,  paid  certain  moneys  for  insuring  the  said  goods, 
^  charged  the  defendant  with  certain  fees  for  storage, 
also  interest  at  the  rate  aforesaid,  and  the  commission 
^■^^  selling  the  said  goods  :  that  the  defendant  had  refused 
render  any  statement  of  the  amount  due  to  the  plaintiff 
^^^i*  commission  on  the  goods  sold  by  him  which  he  agreed 
2*^^  pay  the  plaintiff.    And  the  plaintiff  claimed  to  have 
"*^e  said  agreement  terminated  and  cancelled,  also  to  be 
the  sum  of  $6,280.89  and  interest,  being  the  balance 
^^^Xie  on  such  advances  and  charges  as  aforesaid,  after 
^ducting  the  sum  of  84863.44,  the  amount  realised  from 
sale  of  the  said  goods. 
In  his  statement  of  defence,   he  defendant  admitted  that 
~^^e  executed  the  agreement  of  November  11th,  1881,  which 
-^^e  set  out  at  length.    He  then  denied  the  material  allega- 
^^ions  in  the  plaintiff's  statement  of  claim,  and  as  to  that 
l^g>ortion  of  it  which  alleged  that  the  plaintiff  after  making 
demand  of  payment  of  the  moneys  advanced  on  goods 
^:^nsigned  to  him  as  commission  merchant,  sold  the  same 
public  auction,  the  defendant  said  that  by  the  said 
^^kgreement  the  plaintiff  was  to  advance  75  per  cent,  on  the 
wholesale  trade  value  of  such  goods  as  were  invoiced  to 
^liim  at  the  wholesale  trade  value,  and  was  to  receive  inter- 
at  the  rate  of  8  per  cent,  on  all  moneys  he  should, 
irom  time  to  time,  advance  over  and  above  the  amount  of 
^d  loan,  to  be  secured  by  mortgage,  (see  the  agreement 
jset  out  in  the  judgment)  but  that  the  plaintiff  did  not 
advance  any  sum  over  and  above  the  amount  secured 
by  mortgage^  or  over  and  above  the  amount  of  75  per 
cent,  advanced  on  said  goods,  but  that  the  plaintiff,  instead 
of  making  such  advances  on  goods  as  be  agreed  to  do> 
for  the  purpose  of  raising  money  to  make  such  advances, 
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and  in  violation  of  such  agreement,  wrongfully  and  unlaw- 
fully pledged  a  large  portion  of  said  goods  to  some  third 
party,  and  did  suffer  the  said  goods  to  be  sold  by  public  — >  j 
auction  on  a  few  days'  notice,  and  for  cash,  and  said 
plaintiff  did  not  sell  the  said  balance  of  goods  to  the  best 
advantage,  as  he  in  said  agreement  agreed  to  do,  but  al-  ^ — 
lowed  them  to  be  sacrificed  and  sold  much  below  theirr^,^ 
wholesale  trade  value,  and  the  plaintiff  had  refused 
disclose  to  the  defendant  the  name  of  the  party  to  whon 
the  goods  were  pledged,  or  the  amount  for  which  they  wer^- 

so  held,  although  repeatedly  requested  to  do  so :  that  he  

the  defendant,  forbade  the  sale  of  the  said  goods  so  pledge^,^^^^^ 
as  aforesaid  by  public  auction,  or  otherwise  than  in  accorcE^^^^ 
ance  with  said  agi-eenient,  and  demanded  the  release  of  tlrr^^^^ 
same  from  the  said  pledge  as  in  violation  of  the  said  agre*  ^-^^j, 
ment :  that  the  plaintiff  refiised  to  accept  the  goods  of  i 
defendant  ordered  by  him  at  the  regular  prices  of 
wholesale  trade  value,  and  refused  to  advance  75  per  ^ 
of  such  wholesale  trade  value  as  by  the  said  agreeme 
was  provided  :  that  the  said  ageeement  was  still  in  for 
together  with  the  terms  and  provisions  thereof,  and 
plaintiff  was  not  entitled  to  a  rescission  thereof  by  ^^fclie 
Court,  and  the  plaintiff  could  not  now  maintain  this  act^tt^on, 
and  lie  craved  the  same  benefit  of  this  objection  as  if"  he 
had  demurred :  that  he,  the  defendant,  had  suffered  gc=— eat 
loss  an<l  damage  by  the  plaintiffs  breaches  of  the  agHsree* 
ment,  which  agreement  he  the  defendant  then  was  ^mnd 
had  always  been  willing  to  perform. 

And  the  defendant  counter-claimed  for  a  balance  aUtt^P^^^ 
to  be  due  to  him  on  goods  supplied  by  him  to  the  plaim 
in  i)ursuance  of  the  terms  of  the  agreement,  and  f^^^ 
damages  for  breaches  of  the  said  agreement  by  the  plaintf^^^^* 

The  case  was  heard  at  Toronto  before  Wilson,  C.  J. 
P.  D.,  on  May  2nd,  1883. 

John  Bain,  for  the  plaintiff,  referred  to  Pigot  v.  CuhUy^ 
15  C.  H.  N.  S.  701 :  Halliday  v.  Holgate,  L.  R.  3  Ex.  299- 
Donald  v.  Suckling,  L.  R.  1  Q.  B.  585;  Johnson  v.  SUar^ 
15  C.  B.  N.  S.  701. 
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jBf.  WatsoHy  for  the  defendant,  referred  to  Smurt  v. 
Sa^dara,  3  0.  B.  380,  S,  G.  in  App.  5  C.  B.  882. 

June  6th,  1883.    Wilson,  C.  J.  C.  P.  D.— I  am  of 
opizxion  the  written  agreement  of  November  11th,  1881, 
<^nt>ciin8  a  full  and  perfect  agreement  between  the  parties. 
It    pecites  that  the  defendant  under  the  name  of  the 
Onfc^jio  Matting  Company  desired  to  carry  on  his  busi- 
as  manufacturer  of  cocoa-matting,  and  mats,  and 
*^^vi.ired  for  the  purpose  $5,000  in  money,  which  the  plain- 
^as  willing  to  procure  for  him  as  a  loan  upon  the 
s^txiity  of  a  second  mortgage  on  the  factory  and  premises  of 
the   defendant  for  two  years,  and  that  the  plaintiff  was  to 
^'v-^  the  selling  of  the  goods  manufactured  at  the  factory. 

^rte  parties  then  agreed  as  follows  :    The  defendant 
^"^^nantedto  give  John  Fisken.  as  trustee  for  the  plaintiff 
second  mortgage  for  the  85,000  for  two  years  at  eight 
cent  payable  half  yearly;  and  to  furnish  the  plaintiff 
'the  goods  manufactured  at  the  factory  and  to  manufac- 
the  same  to  the  satisfaction  of  the  plaintiff,  and  to 
the  same  to  him  as  the  plaintiff  directed  at  such  times, 
in  such  reasonable  quantities  as  he  from  time  to  time 
^^Xald  direct,  and  to  deliver  the  same  to  him  at  Toronto  ; 

to  pay  the  plaintiff  a  del  credere  commission  of 
^^^n  and  a  half  per  cent,  for  selling  the  same,  and 
X*  ^"^sirest  at  eight  per  cent,  on  all  moneys  advanced  from 
r^^^^  to  time  by  the  plaintiff  over  and  above  the  $5,000, 
^^^^^^^  a  commission  of  five  per  cent,  for  the  amount  advanced 
^he  mortgage  for  the  first  year  and  two  and  a  half  per 
"  tw  for  the  second  year,  to  be  payable  in  advance  ;  and 
ive  the  plaintiff  and  one  George  Longmore  the  first 
^"%iBal  of  purchasing  the  factory  during  the  term  of  the 
•^Ttgageat  $14,000. 
^     ^^^llie  plaintiff  covenanted  to  lend  the  $5,000  for  two 
^^^^"^^rs,  and  as  his  orders  were  filled  and  the  goods  received 
^         advance  in  cash  to  the  defendant,  "  seventy -five  per 
/^^it.  of  the  wholesale  trade  value  of  such  goods,  and  for 
^^JOfc  purpose  the  said  goods  are  to  be  invoiced  to  him  at 
64 — VOL.  IV  O.R. 
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such  value  that  he  will  sell  the  goods  to  the  best  advan-*:*^^' 
tage:"  to  render  proper  account  of  all  goods  sold  everj^^^sfetj 
month,  beginning  with  the  first  consignment:  to  sell  fo¥^>i  fov 
the  seven  and  a  half  del  credere  commission  :  to  keep  tb^cJ^  the 
accounts  of  the  defendant  if  retiuired  for  six  months  froDocrc^-rom 
the  date  of  the  agreement  gratuitously,  provided  he  was  nof^^MiM  not 
required  to  go  out  of  Toronto  for  that  purpose. 

It  was  also  mutually  agreed  between  the  parties  that  alX.»  «ali 
the  goods  manufactured  at  the  factory  were  to  be  sold  onl^XL^zmij 
by  or  through  the  plaintiff :  that  the  agreement  was  to  bcif'  be 
in  force  for  two  years,  unless  terminated  by  notice  in  writt'i^^t- 
ing,  which  either  party  might  give  in  default  of  maniDr-»«' 
f acturing  for  three  months  or  of  making  such  advances,  suc^s:^  jc^ib 
notice  to  be  made  by  a  month's  notice  in  writing,  and 
be  left  at  the  usual  place  of  business  of  the  party,  and  tl 
the  moi*tgage  should  become  payable  at  the  time  the 
ment  was  terminated  by  either  of  the  |>arties,  although  tbs  * 
two  years  had  not  expired. 

By  this  agreement  I  understand  the  plaintiff,  so  far  as  ^"^^^ 
this  action  is  concerned,  was  not  bound  to  do  more  than  to  ^^j^ 
procure  for  the  defendant  the  loan  of  the  $5,000,  and  as  ^ 
the  plaintiff's  orders  were  filled  and  the  goods  were  ^ 
received  by  him  to  advance  seventy -five  i>er  cent,  of  the 
wholesale  trade  value  of  such  goods,  and  for  that  purpose 
the  goods  were  to  be  invoiced  to  him  at  such  value  "  that 
he  will  sell  the  goods  to  the  best  advantage."    What  was 
meant  was  that  the  goods  should  be  invoiced  at  such  prices 
that  the  plaintiff   will,"  i.  e.,  be  enabled  "  to  sell  the  goods 
to  the  best  advantage." 

The  defendant  on  his  part  was  bound  to  deliver  to 
the  plaintiff  at  Toronto  all  the  goods  he,  the  defendant, 
manufactured  at  the  factory,  and  to  send  them  to  the 
plaintiff  at  such  times,  and  in  such  reasonable  quantities,  • 
AS  the  plaintiff  from  time  to  time  should  direct 

There  is  not  a  word  in  the  agreement  binding  the  plaintiff 
to  accept  any  other  goods  than  those  which  he  ordered,  or 
to  advance  the  75  per  cent,  upon  any  other  goods  than 
upon  those  which  he  received  in  fulfilment  of  his  ordmsL 
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It  appeal's  from  the  evidence  that  of  the  $5,000  lent  to 
^lie  defendant,  about  the  sum  of  $3,000  was  required  by 
^^.im  for  the  purchase  of  stock  and  procuring  men  and 
;](>ay  ing  wages.  And  it  also  appears  the  $3,000  was  not  suflS- 
<^ieiit  for  these  purposes,  and  when  that  sum  was  expended 
'fclia,^  further  advances  or  loans  were  made  by  the  plaintiff 
fco  ^he  defendant  to  enable  him  to  purchase  stock  and  to 
wages ;  and  that  goods,  not  in  filling  the  plaintiff's 
<3rders,  that  is,  not  required  for  present  customers,  were 
^sent  by  the  defendant  to  the  plaintifi  upon  an  agreement 
arrangement  of  some  kind  by  which  the  plaintiff  was 
-fco  make  advances,  and  upon  which  he  did  advance  75  per 
^^nt.,  and  which  goods  he  had  the  right  to  sell,  and  did 
s:sell  as  opportunity  offered,  just  the  same  as  the  goods  which 
^^vere  sent  to  him  upon  ordera,  or  to  fill  orders. 

The  effect  of  such  arrangement  and  coui-se  of  dealing,  so 
S^ong  as  it  continued,  for  it  was  certainly  not  binding  either 
^ui>on  the  plaintiff  or  the  defendant  longer  than  they  respec- 
^^^vely  pleased,  was  to  constitute  the  plaintiff  a  factor  for 
^^he  sale  of  these  goods  upon  the  like  terms  he  was  selling 
^^hose  which  he  ordered  from  the  defendant,  or  to  con- 
:«^itiite  the  plaintiff  a  pledgee  of  the  goods. 

I  think  it  was  to  constitute  the  plaintiff  a  factor,  for  he 
.Siad  power  to  sell  without  regard  to  any  default  or  pay- 
waent  in  the  ordinary  course  of  trade. 

Assuming  the  plaintiff  to  have  been  acting  as  a  factor, 
-^as  I  think  he  was  with  respect  to  the  goods  sent  for  special 
9idvances,  that  is,  just  to  fill  orders,  the  question  is,  had  he, 
^nder  the  circumstances  of  this  case,  the  power  to  sell  for 
-repayment  of  bis  advances  of  his  own  motion  without 
l)eing  specially  authorized  to  do  so  ?    A  factor,  it  is  deci- 
ded, cannot  sell  to  reimburse  himself  for  advances  against 
the  will  of  his  principal :  Smart  v.  Sandars,  5  C.  B.  895, 
in  Oraham  v.  Dysiev,  6  M.  &  S.  1,  the  plaintiffs  transmitted 
the  bill  of  lading,  which  was  to  deliver  the  goods  to  their 
order,  to  B.  &  Co.  their  brokers,  instructing  them  to  sell,  and 
he  drew  on  B.  &  Co.,  as  on  former  occasions,  authorizing 
them  to  deal  with  the  goods  at  their  discretion ;  B.  &  Co. 
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accepted  the  bills,  and  placed  the  goods  in  the  hands  of  the 
defendant,  their  factor,  for  sale,  not  disclosing  to  him  that  the 
goods  were  not  theii-s,  B.  &  Co. 's,  property,  and  B.  k  Co. 

drew  on  the  defendant  on  account,  which  bill  the  defen-   ^^-^ 

dant  accepted,  and  paid,  and  sold  the  goods,  and  rendered  -fctes-r- 
to  B.  &  Co.  his  account  including  the  sale  therein.  R  &  Co^.^^^^^^ 
failed  before  their  acceptance  for  the  plaintiff  became  due  a*:^  _ 
and  their  acceptance  was  dishonoured.   Held,  the  plaintiffs 
were  entitled  to  recover  the  proceeds  of  such  sale  from  th^ 
defendant.    Lord  Ellenborough,  C.  J.,  said :  "  The 
tiffs  consign  to  B.  &  Co.  a  valuable  cargo  of  hides,  impartin  i 
to  them  the  most  extensive  authority  which  could 
given  to  them  as  brokers,  that  is,  to  sell  the  hides  at  the 
discretion;  that  is,  with  power  to  regulate  the  time 
place  of  disposal,  the  price  and  all  other  particulars  inc 
dent  to  sale.    The  plaintifis  also  stipulated  they  should  ' 
at  liberty  to  draw  on  B.  &  Co.  by  way  of  advance,  and, 
course,  could  not  have  objected  to  any  mode  of  sale  whi 
B.  &  Co.  might  adopt,  in  order  to  reimburse  themselv^^ 
for  these  advances    *    *    But  I  find  nothing  from  whic--^:^^ 
to  infer  an  authority  to  pledge.    *    •    The  case,  as  it 
now  presented,  resolves  itself  into  the  ordinary  case  of  a  ^ 
pledge  by  a  factor."    But  the  factors  B.  &  Co.  had  no  ^ 
authority  to  pledge.  ^ 

Bayley,  J.,  said  :  "  The  fact  that  the  plaintifis  drew  bilk 
against  this  consignment,  and  had  also  drawn  in  like  man- 
ner against  other  consigmnents,  makes  no  difference  with 
respect  to  raising  an  implied  authority.    It  is  every  day's 
practice  between  factor  and  principal  so  to  do;  and  the  only 
difference  which  this  practice  makes  is,  that  it  conveys  to 
the  factor  a  right  to  reimburse  himself ;  but  it  is  unneees- 
sary  for  this  purpose  that  he  should  be  entitled  to  pledge. 
He  may  sell  on  credit  and  discount  the  bills,  and  if  he  fears 
that  these  means  will  not  insure  his  reimbursement  he  must 
stipulate,  if  he  will  have  it,  for  authority  to  pledge,"  In 
Smart  v.  Sandars,  5  C.  B.  895,  it  was  decided  that  a  fac- 
tor to  whom  goods  have  been  consigned  generally  for  aale^ 
and  who  has  subsequently  made  advances  to  his  principal 
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credit  of  the  goods,  has  no  right  to  sell  them  con- 
^^*"Jr  to  the  orders  of  his  principal,  on  th 


the  latter  neglecting 


>^quest  to  repay  the  advances,  although  such  sale  would 
^     %i  sound  exercise  of  discretion  on  his  part — his  authority 
^11  not  becoming  by  reason  of  the  unpaid  advances  irre- 
/^^^ble  as  an  authority  coupled  with  an  interest.  The 
^^laintiff  in  that  case,  after  receiving  the  advances  from  the 
^^e/endant,  instructed  the  defendant  not  to  sell  any  more 
"^^f  his  goods  below  a  specified  price,  and  then  only  to  a 
limited  extent,  but  the  defendant  sold  without  obeying 
'^'^uch  directions.    Wilde,  C.  J.,  in  that  case,  with  reference 
the  remarks  of  Bayley,  J.,  in  the  case  of  Ch^aham  v. 
^JDyater,  mpra,  that  in  default  of  the  principal  to  pay  the 
^mdvances  the  factor  may  sell,  said  at  p  915  :  "  These  re- 
"xnarks  were  made  with  reference  to  a  factor  who  had  an 
-express  authority  which  had  never  been  revoked,  to  sell  at 
liis  discretion;  and  they  furnish  no  authority  for  maintaining 
^hat,  in  a  case  where  the  principal  has  prohibited  the  sale 
under  prescribed  limits  he  may  notwithstanding  sell ;"  and 
^^ifter  referring  to  several  cases  as  to  when  an  authority  is 
Tevocable,  and  when  it  is  not,  he  said  :  "  The  result  appears 
to  be  that  when  an  agreement  is  entered  into  on  sufficient 
-consideration,  whereby  an  authority  is  given  for  the  pur- 
pose of  securing  some  benefit  to  the  donee  of  the  authority, 
such  authority  is  irrevocable.    This  is  what  is  usually 
meant  by  an  authority  coupled  with  an  interest,  and  which 
is  commonly  said  te  bo  irrevocable.   But  we  think  this  doc- 
trine applies  only  to  cases  where  the  authority  is  given  for 
the  purpose  of  being  a  security,  or,  as  Lord  Kenyon  expresses 
it,  as  a  part  of  the  security — not  to  cases  where  the 
authority  is  given  independently,  and  the  interest  of  the 
d(»nee  of  the  authority  arises  afterwards,  and  inciden- 
tally only.    As  for  instance  in  the  present  case,  as  disclosed 
by  the  13th  plea,  the  goods  are  consigned  to  a  factor  for  sale; 
that  confers  an  implied  authority  to  sell';  afterwards  the 
factor  makes  advances.    This  is  not  an  authority  coupled 
with  an  interest,  but  an  independent  authority,  and  an 
interest  subsequently  arising.    The  making  of  such  an 


510 


THE  ONTARIO  REPORTS,  1884- 


advance  may  be  a  good  consideration  for  an  agreement"^ 
that  the  authority  to  sell  shall  be  no  longer  revocable 
but  such  an  effect  will  not,  we  think,  arise  independently^  J 
of  agreement    There  is  no  authority  or  principle  in  ou  mzj 

law,  that  we  are  aware  of,  which  leads  us  to  think  it  will  f 

The  enquiry  is,  was  there  any  agreement  entered  int.:^ 
on  sufficient  consideration  whereby  an  authority  was  give:<: 
for  the  purpose  of  securing  some  benefit  to  the  donee  < 
the  authority  (the  plaintiff)  by  which  he  should  be  enable 
to  sell  the  goods  he  had  on  failure  of  the  defendant  i 
repay  the  advances,  or  to  deliver  to  him  goods  sufficient  i 
cover  his  advances  ?    Or  was  the  authority  to  the  plaint 
to  sell,  on  default  of  the  defendant  to  pay  or  to  Hecure 
advances,  given  for  the  purpose  of  being  a  security  and  aa^ 
part  of  the  security  ?  Or  was  there  an  agreement  ihmM 
there  should  be  an  authority  to  sell  in  consideration  of  the  ^ 
advances  to  be  made  ?    In  any  of  these  cases  the  authoritj 
to  sell  cannot  be  revoked.    To  determine  whether  the 
arrangement  between  the  parties  was  one  within  the  terms 
of  any  of  the  above  propositions  it  will  be  necessary  to 
look  at  the  written  agreement    For  although  the  gooda 
sent,  but  not  to  fill  orders,  were  not  within  the  terms  of 
the  written  agreement,  the  parties  apparently  dealt  with 
respect  to  the  goods  not  within  the  written  agreement 
upon  the  like  terms  as  they  dealt  with  the  goods  which 
were  delivered  under  it.    That  is,  advances  were  made 
upon  them  to  the  extent  of  seventy-five  per  cent,  and  they 
were  sold  from  time  to  time  by  the  plaintifiT  just  as  if  they 
had  been  specially  sent  in  fulfilment  of  orders  and  commis- 
sion, and  interest,  at  the  like  rates  as  in  the  written  a|{Tee- 
ment,  and  insurances  were  charged  upon  such  goods  just 
as  they  were  charged  by  the  plaintiff  on  goods  within 
the  terms  of  the  written  agreement    The  terms  ,  of  that 
agreement  expressly  provide  that  the  defendant  shall 
deliver  all  the  goods  he  manufactured  to  the  plaiutifir  to- 
sell,  and  that  all  sales  of  such  goods  should  be  made  only 
by  and  through  the  plaintiff.    Now  the  parties  have  been 
dealing  throughout  as  if  the  goods  not  within  the  written 
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w  mgi  eement  were  to  be  dealt  with  as  if  they  were  within 
^fche  written  agreement.    The  only  difference  I  can  make 
^=>ut  between  the  dealings,  rights,  and  liabilities  of  the 
^2>arties  with  respect  to  the  two  classes  of  goods  is  this,  that 
^he  parties  were  bound  to  continue  such  dealing  with  the 
jvQods  sent  under  the  written  agreement  according  to  the 
terms  of  that  agreement,  while  they  were  not  bound  to 
4]eal  or  to  continue  their  dealing  with  respect  to  the  goods 
-  not  within  the  terms  of  that  agreement  longer  than  they 
both  chose  to  deal  in  that  manner  ;  that  is,  either  of  them 
oould  discontinue  such  a  dealing  with  respect  to  these 
giKMls  at  any  time  he  pleased. 

I  hold,  therefore,  there  was  a  special  agreement,  and 
founded  on  a  good  consideration,  by  which  the  plaintiff 
liad  the  right  to  deal  with  the  goods  sent  to  him  not  within 
the  written  agreement,  and  upon  which  he  made  advances, 
just  as  he  could  deal  with  those  which  he  received  under 
the  written  agreement,  and  that  the  plaintiff  had  an  irre- 
vocable authority  to  sell  the  goods,  but  in  my  opinion,  in 
like  manner  as  he  had  the  power  to  sell  the  goods  which  were 
delivered  under  the  written  agreement.  That  is,  he  was  to 
sell  them  upon  a  del  credere  commission,  at  the  remuneration 
of  seven  and  a-half  per  cent.,  &c.,  and  he  was  to  make 
advances  upon  them  to  the  extent  of  seventy-five  per  cent. 
«if  the  wholesale  trade  value  of  the  goods.  And  for  that 
purpose  the  goods  were  to  be  invoiced  by  the  defendant  to 
the  plaintiff  at  such  value  that  he  might  be  able  to  sell  the 
goods  to  the  best  advantage.  The  parties  contemplated  by 
the  a^eement  and  provided  : 

1.  That  the  plaintiff  should  sell  all  the  goods  manufac- 
tured by  the  defendant  at  his  factory. 

2.  That  the  plaintiff  should  direct  the  defendant  to 
deliver  them  to  him  from  time  to  time  as  he  required 
them  to  fill  his  order. 

3.  That  the  del'endant  should  invoice  the  goods  he  sent 
to  the  plaintiff  at  such  value  that  the  plaintiff  might  be 
able  to  sell  the  goods  to  the  best  advantage. 

4.  That  the  plaintiff  should  sell  as  a  del  credere  agent 
or  factor  at  a  commission  of  7^  per  cent. 
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The  sales  provided  for  were  to  fill  orders  which 
plaintitf  had  received  for  the  goods — that  is  from  purchai 
of  them  ;  sales  by  auction  were  very  likely  not  oont 
plated.  The  plaintiff  was  not  obliged  to  take  any  gc 
excepting  to  till  ordera  which  he  had  received  for  them 
at  any  time  the  plaintiff  had  goods  on  hand  which 
one  who  gave  an  order  for  them  refused  to  take- 
who  became  insolvent  before  they  were  delivered  to  him 
or  from  any  other  cause — and  he  conld  not  dispose 
th(»m  in  the  ordinary  way  to  customers  who  came 
him  for  them,  what  was  he  to  do  with  these  goods  ?  Cc 
he  sell  by  auction  if  he  pleased  ?  A  sale  by  private  < 
tract  will  not  be  enforced  if  the  power  is  given  to  sell 
auction,  upon  the  ground  that  the  power  is  not  properly  e: 
<iised  :  Daniel  v.  Adams,  Ambl.  495;  In  re  Loft  8  Jur.  I 
In  Dtut  on  V.  &  P.  5th  ed.  5,  it  is  said:  "  And  an  exp 
authority  to  sell  by  private  contract  would  not,  it  is  < 
ceived,  justify  a  sale  by  auction,"  (referring  to  Dani€ 
Adaim,  Ambl.  495,)  unless  the  authority  were  to  sell  f< 
specified  sum,  and  the  price  obtained  at  the  auction  (a 
payment  of  the  incidental  expenses)  exceeded  or  equa 
that  amount."  In  Ambler  at  p.  498,  it  is  said  by  the  It 
ter  of  the  Rolls,  that  the  sale  of  land  was  not  like 
case  put  of  a  factor,  which  is  for  the  convenience  of  tra- 
in Sufjdens  Law  of  Property  as  administered  by 
House  of  Lords  at  p.  71-2,  it  is  said  an  heir  entitled  tc 
estate  tail  in  remainder  upon  his  father  s  life  estate,  anc 
heir  expectant  may  deal  for  their  rights  according  to  tl 
value  in  the  market:  ^A  sale  by  auction  fairly  condu< 
is  binding,  a«  the  price  obtained  cannot  but  be  deemed 
market  value  "  The  thing  is  worth  what  it  will  fe< 
Earl  of  Aldhorough  v.  Trye,  7  CI.  &;  F.  436.  I  an 
opinion,  as  trade  sales  are  very  usual,  and  as  the  mai 
value  of  goods  is  probably  as  well  ascertained  at  such  a 
as  at  any  other,  especially  the  trade  or  wholesale  mai 
value,  that  the  plaintitf  could  sell  by  auction  as  well  ae 
private  sale  if  the  sale  were  to  the  best  advantage,  and  « 
tainly  if  the  sale  was  for  not  less  than  the  invoiced  pri 
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I    am  also  of  opinion  under  the  interest  which  the  plain- 
tiflT  liad  in  the  goods,  and  from  the  nature  of  their  dealings 
&Yicl   an-angements,  that  if  the  defendant  did  not  repay  the 
baI  v^«ices  made  to  him,  or  did  not  deliver  to  the  plaintiff 
g<:>o<3s  sufficient  to  keep  his  advances  protected  by  a 
a\iri>lu8  of  25  per  cent,  of  goods  at  the  wholesale  trade 
val-ue,  and  it  became  necessary  for  the  plaintiff  to  protect 
hincuself  against  such  default,  and  he  could  not,  within  a 
rea^scnable  time,  have  sold  to  customers,  that  he  could  sell 
by  Auction,  and  was  not  bound  to  delay  until  private  sales 
<^oiald  be  made.    These  questions  having  been  disposed  of, 
the  matters  of  fact  have  now  to  be  considered.  [The  learned 
Chief  Justice  then  proceeded  to  deal  with  the  questions  of 
fact,  ultimately  finding  a  balance  of  $1,081.24  due  to  the 
plaintiff.] 

A.  H.  F.  L. 
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[CHANCERY  DIVISION.] 

Edwards  v.  Pearson  et  al. 

Will — Construction^Cumulaiive  legadM. 

A  testator,  after  directing  payment  of  his  debts,  and  funeral  and  

expenses,  disposed  uf  the  residue  as  follows  :  "  Secondly,  I  give  to  my  wiw^ 
$150  annually,  during  her  natural  life,  or  so  long  as  she  may  remain 
widow,  the  said  sum  to  be  received  and  accepted  by  her  in  lieu  of  dover,  th^-s^ 
said  yearly  allowance  to  be  a  lien  upon  my  real  estate,  and  to  be  paid  my  saica*^ 
wife  as  she  may  need  it,  either  Quarterly  or  half-yearly."  He  then  directed  hi&>r 
executors  to  sell  his  farm  and  all  his  personal  pn»perty  except  that  preyioosl^ 
disposed  of,  and  out  of  the  proceeds  :  first,  to  pay  his  debts,  &c..  asaforeaaid 
ana  to  divide  the  balance  then  remainini;  between  his  s  ma.  aubject  to  each  a 
them  securing  to  their  mother  an  annual  payment  of  SCO  daring  her  nati 
life,  the  security  to  be  satisfactory  to  her  and  his  executora. 

Held,  that  there  were  snffinent  i>oints  of  difference  between  the  firat  annuity  ^ 
the  subsequent  ones,  to  make  it  apparent  that  the  ae? eral  annoitiea  in  faroiL^  — 
of  the  widow  were  intended  to  be  cumulative- 

This  was  an  action  brought  by  Lavinia  Edwards  for  the 
purpose  of  obtaining  from  the  Court  the  eonstmction  of 
the  will  of  her  late  husband,  James  Green  Edwaxds,  the 
provisions  of  w^hich  are  sufficiently  set  out  in  the  judg- 
ment. ^ 

The  defendants  to  the  action  were  the  executors  to  the 
said  will  and  the  three  sons  of  the  testator,  Joel  Edwards, 
William  Edwards,  and  Albert  Edwards,  who  were  the 
residuary  legatees  and  devisees  under  the  said  will.  The 
<|uestion  in  dispute  was,  whether  the  annuities  contained 
in  the  said  will  in  favour  of  the  plaintiff  were  camulative 
or  not. 

The  plaintiff  claimed  that  the  wiU  might  be  construed  • 
that  certain  arrears  might  be  paid  to  which  she  claimed 
to  be  entitled  in  respect  of  the  said  annuities  to  her :  that 
the  said  annuities  might  be  declared  a  chaige  upon  the 
farm  devised  by  the  plaintiff ;  that  the  securities  which  ^ 
under  the  said  will]  the  said  three  sons  of  the  testator  were  ^ 
required  to  give,  were  subject  to  her  approval,  and  the  ^ 
custody  of  them  should  be  given  to  her ;  costs  of  suit  and 
general  relief. 

The  defendants,  in  their  statement  of  defence,  alleged  iE>na 
that  neither  at  the  time  of  making  his  will,  nor  at  his  .ai 
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^eath,  was  the  testator  possessed  of  sufficient  estate  to  pay 
fc.he  annuities,  and  they  contended  these  were  not  meant  to 
■oe  cumulative. 

The  case  came  up  on  motion  for  judgment  before  Proud: 
*oot,  J.,  on  May  30th,  1883. 

D.  Black,  for  the  plaintiff.  The  legacies  to  the  plaintiff 
clearly  cumulative :  Williams  on  Executors,  8th  ed., 
-voL  2,  p.  1295 ;  Theobald  on  Wills,  2nd  ed.,  p.  114  ;  Haw- 
Jcins  on  Wills,  Am.  ed.,  p.  303  ;  Burkinshaiu  v.  Hodge,  22 
R.  484 ;  Kirkpatrick  v.  Bedford,  L.  R.  4  App.  Cas.  96. 

Moss,  Q.  C,  for  the  defendants,  the  residuary  lega- 
tees and  devisees.  The  presumption  is,  that  the  two 
legacies  to  the  plaintiff,  given  as  they  are  by  the  same 
instrument  are  meant  to  be  repetitions  one  of  the  other,and 
not  cumulative.  After  the  first  gift  of  $150  annually,  the 
testator  directs  a  sale  of  the  estate,  which  indicates  that  he 
knew  it  would  be  requisite  to  sell  it  to  produce  the  annuity. 
The  intention  was,  that  the  sons  should  not  enjoy  the 
estate  unless  the  annuity  of  $150  was  secured.  The  pro- 
visions as  to  the  second  sum  of  $50  from  each  son  are 
fully  satisfied  by  supposing  it  was  intended  to  secure  the 
sum  previously  given.  Then  the  circumstances  of  the  case 
show  that  a  cumulative  gift  was  not  intended.  I  refer  to 
Roper  on  Legacies,  998 ;  Martin  v.  Drinkwater^  2  Beav. 
215  ;  Hooley  v.  Hulton,  1  Bro.  C.  C.  390  ;  Coote  v.  Boyd,  2 
C.  C.  521 ;  Tuckey  v.  Henderson,  33  Beav.  174 ;  RusseU  v. 
Dickaon,  4  H.  L.  C.  293 ;  Kidd  v.  Jfforth,  14  Sim  463 ; 
463 ;  Campbell  v.  Lord  Radnor,  1  Bro.  C.  C.  271 ;  Mogg- 
ridge  v.  Thackwell,  1  Ves.  464 ;  Holford  v.  Wood,  4  Ves. 
79 ;  Early  v.  Benbow,  2  Coll.  354 ;  and  as  to  costs,  I  refer 
to  Stevenson  v.  Stevenson,  28  Gr.  232. 

T.  J.  Robertson,  for  the  executors. 

June  7,  1883.  Proudfoot,  J. — J.  G.  Edwards  made  his 
will  on  April  13th,  1872,  and  died  on  January  6th,  1882. 

By  his  will  he  directed  his  debts  and  funeral  expenses 
to  be  paid  by  his  executors.    The  residue  not  required  for 
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the  payment  of  his  debts,  funeral  charges,  and  the  nrii_ 
penses  attending  the  execution  of  his  will  and  the  admini^^ 
tration  of  his  estate,  he  gave  as  follows : 

"  Secondly,  I  give,  devise,  and  bequeath  to  my  belove 
wife,  Lavinia  Edwards,  the  sum  of  $150  annually,  durii 
the  remainder  of  her  natural  life,  or  so  long  as  she  mg 
remain  my  widow,  the  said  sum  to  be  received  and  accept 
by  her  in  lieu  of  dower;  the  said  yearly  allowance  to 
a  lien  upon  my  real  estate,  and  to  be  paid  my  said  w~ 
as  she  may  need  it,  either  quarterly  or  half-yearly." 
also  gave  his  wife  his  household  furniture  to  dispose  of 
she  might  think  proper.    He  then  directed  his  executor 
sell  his  farm  and  all  his  personal  property,  except  t-'fcat 
previously  disposed  of,  and  out  of  the  proceeds,  firsts  t<> 
pay  all  his  debts  and  funeral  charges,  &c.,  as  aforesaid  ;  ^LXid 
to  his  son  Peter,  $212.   He  then  gave  to  each  of  his  dau*. ot- 
ters, Ann,  Jane.  Martha,  Sarah,  Phcebe,  and  Mary,  $S  1.2: 
"Ihe  balance  then  remaining  to  be  divided  between,  his 
sons  Joel,  William,  and  Albert,  subject  to  each  of  tl:ieJii 
securing  to  their  mother  an  annual  payment   of  SoO 
during  the  remainder  of  her  natural  life,  the  securitij^  to 
be  satisfactory  to  her  and  his  executore." 

The  question  is,  whether  the  legacies  to  the  wife  Are 
repetitions,  or  cumulative  legacies. 

It  is  admitted  that  the  estate  is  not  sufficient  to  pay 
the  legacies,  if  those  to  the  wife  are  cumulative. 

In  the  absence  of  any  intention  apparent  on  the  face  '^^^ 
the  will,  the  rule  is,  that  where  two  legacies  of  quanti^^^^ 
of  equal  amount  are  bequeathed  to  the  same  legatee  0^  ^ 
one  instrument,  there  the  second  bequest  is  considered  ^„.^ 
repetition,  and  the  legatee  shall  be  entitled  to  only  oit^^^ 
legacy  :  Williams  on  Executors,  7th  ed.,  vol.  2,  p.  1295.  ^ 

Then  what  is  the  intention  apparent  on  the  face  of  the^ 

will? 

The  fii-st  legacy  is  an  annuity  of  $150  for  life  or  durin^^ 
widowhood  ;  it  is  given  in  lieu  of  dower ;  it  is  to  be 
lien  upon  the  real  estate  ;  it  is  to  be  paid  as  she  may  need  J 
it,  quarterly  or  half-yearly. 
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The  sale  of  the  land  to  be  made  by  the  executors,  must 
tliex-cfore  be  subject  to  this  annuity,  and  the  balance  of 
tlie  proceeds,  i.  e.,  the  residue  of  the  residue,  is  to  be 
eqviaJly  divided  between  the  three  sons,  each  of  whom  is 
to  p»y  his  mother  $50  a  year,  during  her  natural  life  ;  and 
for  'fchis  payment  each  of  them  is  to  give  security  satis- 
fiwjiiory  to  the  widow  and  the  executors. 

XTae  one  legacy  is  a  charge  on  the  land,  the  other  is  not ; 
one  is  payable  during  life  or  widowhood ;  the  other  during 
•ife.      One  is  in  lieu  of  dower,  the  other  not.     One  is 
as  an  entire  sum  of  $150  per  annum  ;  the  other  in 
throe    sums  of  $50  each.    The  sons  give  no  security  for 
the  oxie — they  do  for  the  other    The  land  is  to  be  sold 
subjeot  to  the  one  ;  the  other  is  to  be  payable  by  the 
of  a  portion  of  the  proceeds  of  the  sale,  and 
therefore  after  the  one  is  provided  for.     One  is  to  be 
as  the  legatee  may  need  it  quarterly  or  half-yearly, 
'^^i*^  is  no  such  provision  with  regard  to  the  other. 

«l11  these  respects  there  is  so  much  difference  between 
legacies  that  the  latter,  if  the  last  three  are  to  be 
one,  cannot  be  considered  a  repetition  of  the 

^c>r  do  I  think  that  the  insuflSciency  of  the  estate  to 
ftttsw-^y.  all  the  legacies  is  a  sufficient  circumstance  to  vary 
^^^**      construction  of  the  will.    It  is  no  uncommon  thing 
^-^^stators  to  express  an  intention  of  liberality  beyond 
^l^ei:^    ability  to  fulfil ;  and  if  he  has  done  so  in  this  in- 
why  is  the  widow  to  be  the  only  legatee  to  suffer  ? 
^        testator  gave  the  first  annuity  as  an  equivalent,  in 


at  least,  for  the  dower  of  the  legatee.    The  three 
of  $50  are  to  be  paid  by  the  sons  as  a  condition  of 
^^'^  taking  anything  under  the  will 
^  ^^^ere  seems  to  be  enough  of  the  estate  to  provide  for 
^^3rst  annuity  and  to  pay  the  legacies  prior  to  the  gift 
"^lie  sons,  Joel,  William,  and  Albert.    The  widow,  in 


— -.vi  to  the  three  annuities  of  $50,  cannot  call  for  any 
.^^^•ii^^ment  of  the  specific  legacies,  as  she  is  only  to  receive 
^'^^  out  of  the  residue  after  payment  of  these  specific 
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tarj  H.  Holland,  and  the  executors  and  trustees  of  the 
ud  will 

The  petition  set  out,  that  by  his  will,  dated  April 
4th,  1874,  the  said  J.  T.  Smith  devised  the  land  in 
uestion  to  his  executors,  their  heirs  and  assigns,  to  hold, 
rstly,  in  trust  for  the  said  Mary  H.  Holland,  absolutely 
wring  her  natural  life  ;  secondly,  after  her  death,  in  trust 
or  the  children  who  might  be  living,  and  the  descendants 
>i  the  direct  line  of  such  child  or  children  as  might  be 
lead,  per  stirpes,  of  the  said  Mary  H.  Holland,  as  tenants 
■a  common  in  fee ;  thirdly,  in  the  event  of  the  said  Mary 
2  Holland  dying  and  leaving  no  children  or  descendants 
£  children  in  the  direct  line  her  surviving,  then  to  hold 
le  same  as  part  of  the  testator  s  residuary  estate,  and  to 
LI  the  same  and  invest  the  proceeds  as  therein  directed. 
3?he  petition  went  on  to  allege  that  the  said  will  did  not 
tain  any  power  to  sell  the  said  lands  and  premises  until 
^  decease  of  the  said  Mary  H.  Holland  leaving  no  chil- 
or  descendants  of  children  her  surviving :  that  the 
^  Mary  H.  Holland  had  only  one  child,  who  was  now 
•►xig,  and  an  infant  of  the  age  of  ten  years :  that  the 
^l>^d  of  the  said  Mary  H.  Holland  died  in  1881  :  that 
^  of  the  land  in  question  was  unbuilt  upon,  though  it 
*^«d  an  eligible  building  lot;  that  this  portion  of  the 

^^as  a  burden  only  by  reason  of  the  taxes  to  be  paid 
*^*^on :  that  the  said  Mary  H.  Holland  was  wholly,  or 
^Ost  wholly,  dependent  on  the  rents  of  the  said  land  for 
Support  and  that  of  her  said  son :  that  when  the  said 
H.  Holland  entered  into  the  enjoyment  of  the  said 
under  the  will,  she  found  certain  dwelling-houses 
^^h  were  on  it  so  dilapidated  from  age  and  out  of 
^3r  that  tenants  would  not  rent  or  occupy  them  unless 
^T^*ations  and  improvements  involving  a  large  expendi- 
were  made,  and  in  order  to  make  the  said  lands  pro- 
^^^ive  and  to  yield  a  rent,  she  spent  considerable  sums 
^oney  in  repairing  the  same,  but  that  lately  they 
^  become  so  biid^  from  age  that  she  had  had  to  expend 
^'^^ards  of  $500  in  beneficial,  lasting,  and  substantial 
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diur-^ng  ihe  testator's  life-time  he  made  an  agreement 
wi^li  one  John  Gillespie,  a  tenant  of  one  of  the  said 
^^ling-houses,  allowing  the  said  Gillespie  to  make  cer- 
^^"■^   plumbing  improvements  in  the  house  occupie<l  by 
lixncft ,  and  agreed  to  pay  the  said  Gillespie,  his  executors, 
•^^noinistrators  or  assigns  therefor,  on  the  expiry  cf  hia 
iea-cs^:  that  in  1881  one  George  Gillespie,  as  assignee  of 
^Ix^^    said  John  Gillespie,  called  upon  her  to  pay  him  for 
^J^*'^^    said  improvements,  and  on  a  valuation  being  made 
^i^^^    value  was  put  at  8100,  which  she  paid  to  the  said 
^^rge  Gillespie  by  allowing  him  to  deduct  the  same  from 
^^■-^^     rent ;  and  that  she  could  not,  from  the  receipts  of  the 
I^^^^^^perty  in  its  present  condition,  support  her  !^aid  child 
herself,  and  would  be  unable  to  give  her  said  child 
advantages  in  education  which  his  situation  in  life 
"iild  require,  and  it  was  urgent  the  said  pro{)erty  should 
^^'^^^       dealt  with  immediately. 

"—■'he  petition  was  heard  on  June  13th,  1883,  before 
^-^lyd,  C. 

— Amoldi,  for  the  petitioner,  Mary  H.  Holland. 
^     -31  8.  Plumb,  for  the  infant  child  of  Mary  H.  Holland, 
^^*=^d  Caldecott  v.  Brmvn,  2  Ha.  144. 

'J Une  20th,  1883.   Boyd,  C— The  testator  has  devised  the 
^*^'^J>erty  in  question  to  his  niece  Mary  Holland,  one  of  the 
^*^'^s«it  petitioners,  for  her  life,  and  afterwards  to  any  of 
<2hildren  who  may  survive  her  in  fee  simple.    She  is 
^  "^^iLdow  and  has  one  child  aged  ten.    She  claims  to  be 
7j*^^>^ed  for  expenditure  made  by  her  upon  two  houses  on 
Ir^^      land  for  repairs  and  lasting  improvements  to  about 
^^^^CD,  and  for  $100  paid  to  a  tenant  for  improvements  made 
3^        him  under  a  promise  by  the  testator  that  the 


at  should  be  paid  for  them.  As  to  this  last  item,  it 
^'^i^d  be  proper  to  reimburse  Mrs.  Holland  from  the  tes- 
^^*^^air*B  general  estate,  as  the  claim  she  paid  appears  to  be  a 
^^^^  due  by  the  testator,  but  I  do  not  see  on  what  principle 
make  it  a  charge  on  the  land,  so  as  to  prejudice  the 
66 — VOL.  IV.  03. 
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infant,  or  those  who  take  if  he  predeceases  his  motH^ , 
According  to  English  law  I  am  precluded  from  chargS^^^ 
the  other  expenditure  on  the  estate.    No  application 
made  for  tlie  sanction  of  the  Court  before  the  outlay 
made,  which  is  always  a  circumstance  considered  by  tl^^ 
Court :  Dent  v.  Dent,  30  Beav.  at  p.  369.  But  even  had  sucTi 
an  application  been  made  it  is  against  all  the  authorities 
burden  the  estate  with  such  charges.    The  land  was  m.  ^c>* 
occupied  and  so  far  as  I  am  informed  was  not  intended 
be  occupied  by  the  beneficiaries.    There  were  two  hous- 
upon  it  which  have  been  rented,  and  no  case  would  wa 
my  charging  the  repairs  made  on  the  inheritance.    A  dL-— 
tinction  exists  between  such  buildings,  and  a  mansion  hou 
which  is  meant  for  the  personal  occupation  and  enjoymer 
of  persons'successively  in  possession  of  the  estate.  Where 
mansion  house  has  been  commenced  by  the  settler,  but  i 
not  finished  at  his  death,  it  may  be  completed  in  ordinary 
cases  at  the  expense  of  the  estate ;  but  if  even  the  mansior  * 
house  gets  out  of  repairs,  the  tenant  for  life  will  not 
allowed  to  renovate  it  and  charge  the  land,  but  will 
expected  to  do  this  in  return  for  the  enjoyment  of  thj 
house;  a  fortiori  no  expenditure  for  repairs  toother  build 
ings  will  be  made  a  charge  upon  the  real  estate :  Hibbert 
Cooke,  1  Sim.  &  Stu.  552 ;  Gilliland  v.  Crawford,  Ir.  R 
Eq.  pp.  39-41 ;  Floyer  v.  Bankea,  L.  R.  8  Eq.  115, 
very  strong  case).    The  law  is  thus  summarised  in  Lewi/r"^^^ 
on  Tinists,  (7th  ed.  p.  503), "  The  repairs  by  a  tenant  for  1 
however  substantial  and  lasting,  are  his  own  voluntary  i 
and  do  not  arise  from  any  obligation,  and  he  cannot  dair^  - 
any  charge  for  them  upon  the  inheritance." 

Upon  the  evidence  this  appears  to  me  to  be  a  prop 
<»ase  for  the  sale  or  leasing,  with  a  right  to  build,  of 
settled  estate.    There  is  no  means  from  the  income  of  i 
property  of  putting  it  into  a  sufficiently  remunerative  ( 
dition  to  support  the  mother  and  child.    She  is  not  ol 
to  support  the  infant,  and  it  will  be  imperative  to  deal  i 
the  property  in  such  a  way  as  to  supply  proper  maint 
^ce  for  the  boy.   If  the  guardian  assents  I  should  thi 
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axi  al)8olute  sale  would  be  the  best  plan.    If  not,  let  the 
master  receive  tenders  for  renting  it,  as  for  a  building 
leasehold,  and  then  there  must  be  some  arrangement  for  the 
proper  support  of  the  child.    The  parties  may  mention  the 
matter  again  as  to  what  is  resolved  upon,  or  may  lay  a 
scheme  before  me. 

A.  H.  F.  L. 
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[COMMON  PLEAS  DIVISION.] 

The  Phoenix  Insurance  Company  v.  The  Anchor 
Insurance  Company. 


Marine  insurance — Re-in^urance — Contract  in  accordance  with  nde*- 
worthine$s — Total  Iom — Abandonment  —  General  average — Part 
average— Costs. 

On  Ist  September,  1881,  the  plaintiffs  insured  the  vessel  Mary  MerriUfor  $^  < 
for  fifteen  days,  by  acceptance  of  an  application  made  to  them  by  M  . 
owner.     On  the  same  day  a  memorandum  was  written  in  the  marsin 
application  and  signed  by  the  manager  and  secretary  of  the  defendant  ^ 
pany,  that  they  covered  one  fourth,  subject  to  survey  and  approval  at  first  j 
of  arrival,  &c.  It  was  understood  that  there  was  an  allowance  of  8  per  c 
for  particular  average.    On  4th  April,  1881,  an  agreement  had  been  enter^*^ 
into  between  the  companies  under  wnich  defendants  were  to  cover  a  fourth  ^'^^jS 
of  all  vessel  risks  accepted  by  plaintiffs :  but  it  was  expressly  agreM  thit  tir^^ 
risks  covered  were  only  on  hulls  of  vessels  not  classed  below  B.  1.  ^ 

By  defendants  Act  of  Incorporation,  35  Vic.  ch.  103,  D.,  all  policies,  in8tni]neQt&,^^^ 
Ac,  issued  or  entered  into  by  defendants,  were  to  be  signed  by  the  presi<leni  ^ ^ 
or  vice-president,  and  counter-signed  by  the  manager  and  secretary,  or  as  other- 
wise directed  by  the  rules  and  regulations  of  the  company  in  case  of  their 
absence,  and  so  signed  they  should  be  deemed  valid,  &c. 

Held,  that  the  plaintiffs  coulci  not  rely  on  the  agreement  of  the  4th  April,  as  it 
was  limited  to  vessels  not  below  B.  1,  and  the  vessel  insured  had  not  been 
classed  ;  but  that  the  contract  was  contained  in  the  memorandum  written  in 
the  margin  of  the  application,  and  that  it  was  so  signed  as  to  be  binding  on  the 
defendants,  for  that,  in  the  absence  of  evidence  to  the  contoary,  it  must  be 
deemed  to  be  signed  in  accordance  with  the  rules  and  re^pilationa  of  the  com- 
pany. 

It  appeared  that  the  vessel  was  driven  ashore  on  the  6th  September,  and  tha/ 
the  plaintiffs  got  her  off  and  towed  her  to  Detroit,  where  she  was  put  into  dry 
dock  and  repaired.  The  salvage  charges  amounted  to  $4000.  On  26th  Sep- 
tember, the  owner  gave  notice  of  abandonment,  and  claimed  as  for  a  total  lens, 
and  the  plaintiffs  settled  with  him  for  $3000.  On  29th  September  the  Tessel  waa 
libelled  tor  seaman's  wages  and  salvage  charges,  and  was  subsequently  sold  to 
{)ay  same.  The  actual  damage  done  to  the  vessel  only  amounted  to  $175.  At 
the  time  of  the  accident  the  vessel  had  only  one  anchor,  hariog  a  short  time 
previously  lost  a  second  one  she  had.  There  was  no  express  warranty  of 
seawoithiness. 

Ueldy  that  the  policy  being  a  time  policy  there  was  no  implied  warranty  of 
seaworthiness. 

also,  (1),  defendants  as  re-insureis  were  not  bound  by  the  plaiutiffa"  settle- 
ment with  the  owner  or  the  acceptance  of  the  notice  of  abandonment,  and  that 
as  to  them  there  had  been  no  total  loss  and  no  valid  abandonment;  i% 
defendants  were  liable  as  upon  a  general  avera^  for  expenses  incurred  by 
plaintiffs  as  salvors  and  insurers  in  saving  the  ship,  after  deducting  the  pro- 
portion to  be  borne  by  the  owners  of  the  vessel  and  cargo,  &c. ;  (3)  there  was  no 
particular  avcage  for  which  defendants  were  liable  to  contribute. 
The  pleadings  were  directed  to  be  amended  according  to  the  findings ;  and  the 
costs  apportioned. 

This  was  an  action  tried  before  Osier,  J.,  without  a  jury, 
at  the^  Toronto  Summer  Assizes,  1883,  to  recover  Sl,642  .J 
upon  a  policy  of  re-insurance  effected  by  the  plaintiffs  with^ 
the  defendants  re-insuring  one-fourth  of  a  risk  of  $6,OO0l^^ 
taken  by  the  former  upon  the  schooner  "Mary  Merritt^^ 
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"^^^i^r  an  instrument  described  as  a  "  Binding  Application,'* 
tyhie  following  terms : 

losarance  is  wanted  in  Phoenix  Insurance  Company,  for  accoant 
J a-nes  Murray.    Loss,  if  total,  payable  to  Quebec  Bank  on  schooner 
Merritt.'    Registered  Costom  House  tonnage,  412;  class, 
^^oH  package  from  port  to  port  subject  to  its  own  average.  Warranted 
^T"  AMsured  free  from  particular  average  under      per  cent.  For  one  year 
the  1st  September,  18SI,  to  the  Ut  September,  1882.  Trade.  To  be 
^'^^ployed  on  inland  lakes  and  rivers;  privilege  of  towing.   For  $6,000, 
*^  ^7.20  per  cent,  premium.  Vessel  valued  at  $8,000.    Insurance  limited 
^  ^6^000.    This  application  to  be  considered  binding  until  rejected  and 
^''^^  v^otice  given  to  the  applicant  or  approved  and  contract  of  insurance 
^-■^"^^cjted  by  issue  of  the  Company's  policy  at  New  York  by  the  Company. 

September,  1881." 

-^^cross  the  face  of  this  instrument  was  written  by  Cap- 
^         Douglas,  the  general  agent  of  the  plaintiff  company : 

*  *  ^^3eld  covered  until  the  15th  instant,  pending  survey  and  class,  which, 
^^•^^low  B.  1,  this  application  will  be  rejected,  charging  for  the  time 
^*^"^^Tcd  till  that  time.  J.  T.  D.,  General  Agent. 


afterwards,  on  the  same  day,  in  the  application  of 
5^^^;Ki:itain  Douglas,  the  following  memorandum  was  written 
'^-^  ^he  margin  by  the  manager  and  secretary  of  the  defen- 
'^^^'■r^t  company  : 

*  ^    Anchor  cover  one-fourth,  subject  to  survey  at  first  port  of  arrival, 
"^•^^^     being  entitled  to  B.  1  class.  Hugh  Scott, 

Manager  and  Secretary." 

'-M.'he  plaintiffs  also  put  in  an  agreemeet  dated  the  4th 
"^:t=^^l,  1881,  called  an  "  Inland  Hull  Open  Policy,"  made 
'^^"ween  themselves  and  the  defendants,  signed  by  W.  P. 
-■^        "wland,  president,  and  Hugh  Scott,  manager  and  secre- 
^^■^  of  the  defendants,  the  material  clauses  of  which  were 

ioUows : 

^  •This  policy  of  re-insurance  in  consideration  of  the  payment  of  a 
^""^^fortionate  share  of  the  premium  and    *   *    of  other  undertakings 
^io  expressed  is  to  cover  one-fourth  part  of  each  and  every  risk  on  a 
,^^^1^1,     •      ♦      the  Phoenix  Insurance  Company  shall  accept  or 
^J^^^oiM  liable  for,  from  and  including  the  date  hereof  to  and  including 
^*  ^vember  30th,  1881.     *     *     Each  risk  to  attach  at  same  time  with 
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and  be  subject  to  the  same  risks  and  conditions  as  the  original  risk  on  tC~  ---^  the 
conditions  of  the  policy  attached  hereto.     *  * 

Report  of  each  risk  applicable  hereto  is  to  be  mailed  not  later  th 
the  day  following  receipt  of  advice  thereof  at  the  head  office  or  ch^^*  ^ 
agency  m  Canada  of  the  Phoenix  to  the  head  office  of  the  Anchor. 

**  This  policy  is  subject  to  the  same  risks,  conditions,  valuations, 
modes  of  settlement,  as  well  in  general  as  in  particular  average  or  tota^ 
loss,  as  are  or  may  be  assumed  by  the  said  Anchor  Insurance  CJompanj.      ^  ^ 
together  with  proportionate  benefit  of  salvt»ge,  and  payment  of  loss  is  to  ^^^^ 
be  made  at  same  time,  place  and  manner  with  the  Phoenix  company. 

It  is  expressly  undeistood  that  risks  are  covered  under  this  policy 
only  on  hulls  of  vessels  not  classed  below  B.  1,  nor  valued  below  $5,000 
on  the  Inland  Lloyd's  Classification  Register  for  1881.''  ^ ; 

A  blank  form  of  Inland  Hull  Policy  was  attached  to 
the  agreement,  which  contiiined  the  following  clauses  : 

^*  It  is  agreed  that  the  acts  of  the  assured  or  assurers  or  their  agents  in 
recovering,  saving,  and  preserving  the  property  assured  in  case  of  disaster 
shall  not  be  considered  a  waiver  or  acceptance  of  an  abandonment,  nor 
as  affirming  or  denying  any  liability  under  this  policy,  but  such  acta  shall  i 
be  considered  us  done  for  the  benefit  of  all  concerned  and  wilhoat  ^ 
prejudice  to  either  party.  Further,  the  assured  shall  not  have  the  right  to 
abandon  the  vessel  in  any  case  unless  the  amount  which  the  assurers 
would  be  liable  to  pay  under  an  adjustment  as  of  a  particular  average  loos, 
exclusive  of  general  average  charges  and  charges  in  the  nature  of 
general  average,  shall  exceed  half  the  amount  of  the  valuation  aforesaid. 
*    *    *    Moreover  no  abandonment  in  any  case  whatever,  even  when  the 
right  to  abandon  may  exist,  shall  be  held  or  allowed  as  effectual  or 
valid  unless  it  shall  bo  in  writing  by  the  assured,  and  delivered  to  the 
assurers  or  their  authorized  agent,  nor  unless  it  shall  he  efficient  if 
accepted  to  convey  to  or  vest  in  the  said  assurers  an  unincumbered  and 
perfect  title  to  the  subject  abandoned,  and  the  valuation  of  said  vessel  as 
expresbed  in  this  policy  shall  be  considered  the  value  in  adjusting  loases 
covered  by  this  policy. 

"  It  is  furthermore  expressly  provided  that  no  suit  or  action  against.^^^ 
the  assurers  for  the  recovery  of  any  loss  or  damage  under  this  policy  shallf  M' 
be  sustained,  unless  commenced  within  twelve  months  after  loss.  Laps — 
of  time  to  be  conclusive  evidence  against  validity  of  claim,  if  actioi 
brought  after  twelve  mouths." 

No  policy  was  in  fact  issued  by  the  plaintiffs.    It  wi 
assumed  at  the  trial  that  it  would  have  contained  aar 
allowance  of  8  per  cent  for  particular  average.  Beyon» 
this,  however,  there  was  no  evidence  of  the  contents 
their  usual  form  of  policy. 
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0:d  the  Isb  September,  the  "  Mary  Merritt"  left  Collin's 
for  Port  Sauble  on  Lake  Superior.     She  lay  to  at  the 
pOTfc    of  Latour,  near  the  mouth  of  tlie  St.  Marie  River, 
*^a-ifcing  for  a  tug.    While  there  she  lost  her  small  anchor, 
^tfcicsh  was  not  replaced,  and  was  taken  into  Lake  Superior 
^  i  ftm  one  anchor  only. 

^ZI>Ti  the  (Jth  September,  having  taken  on  board  a  cargo 
"fcimber,  she  was  driven  ashore  in  a  storm  about  three 
^  l^is  westward  of  Sauble  light. 
'  A^le  plaintiffs  thereupon,  without  communicating  with 
owner,  sent  Captain  Rice,  an  officer  in  their  emj)loy- 
■^^^^K^t,  with  instructions  to  see  what  could  be  done.  As 
vessel  did  not  appear  to  have  sustained  much  damage, 
1*^^         thought  it  best  to  try  to  get  it  off,  and  accordingly 
^^"^^^ng  procured  from  Detroit  a  tug,  steam  ))nmps,  diver, 
the  necessary  apparatus,  he  proceede<l  to  do  so.  The 
^  ^  thrown  out  an<l  taken  by  the  owners,  and  on  the 

^  ^  September,  aftei*  two  days  labour,  the  vessel  wns  sue- 

^**^^fully  got  off  and  towed  to  Detroit,  wliere  it  was  put 
^•^D  dry  dock  for  repairs. 
^  ^  ^-Oaptain  Rice  said  he  thought  it  was  best  in  the  interest 
t  "^^11  concerned  to  take  this  course.    He  did  not,  however, 

-^^re  doing  so,  communicate  with  either  the  owner  or  the 
"^^ndanis,  or  with  either  of  the  other  re-assurers. 
**3rhe  salvage  charges,  including  the  cost  of  putting  the 
^^^=^8ei  into  dry  dock,  and  Captain  Rice's  charges,  ^vere 
^^"^^i^ved  to  be  upwards  of  $4,000. 

^Dn  the  20th  September,  the  owner  served  a  notice  of 
^  ,/^^^^ndonment  declining  to  recognize  any  of  the  expenses 
^^n  or  hereafter  to  l>e  incurred  in  respect  of  the  vessel. 
^3n  examination  the  vessel  was  found  to  have  sustained 
^  iirifling  injurj"  to  her  bottom  and  rudder,  which  was 

^^^^Daired  for  less  than  8175. 

^)n  the  29th  September,  1881,  while  lying  at  the  port  of 
^^troit,  the  vessel  was  libelled  in  the  District  Court  of  the 
"Tr^l^^Jtem  District  of  Michigan  for  seamen's  wages  due  to 
^^'^ran  before  and  after  the  injury,  amounting  to  about  S200 
kjd  also  for  salvage  services  to  the  amount  of  ?4,035.1  L 


528 


THE  ONTARIO  REPORTS,  1884. 


By  an  order  of  the  Court,  dated  19Dh  October,  1881,  made-f 
in  the  suit  on  the  application  of  the  libellants,  the  vesseK  t 
was  ordered  to  be  sold,  and  the  proceeds  of  the  sale  paicE: 
into  Court.  Notice  of  the  sale  was  given  to  the  owner  an<ff^ 
to  the  agents  of  the  underwriters.  No  defence  was  madc^ 
to  the  action,  and  the  vessel  wjis  sold  for  $2^00  or  $2,80(^  ^ 
and  the  proceeds  applied  towards  payment  of  the  claim  s- 
of  the  libellants  without  intervention  on  the  part  of  the 
owner  or  underwriters,  and  without  notice  to  the  defendanta 

The  insured  claimed  as  for  a  total  loss,  and  the  plain tifls 
compromised  with  him  for  a  payment  of  83,000  and  a 
waiver  of  the  premium  note,  in  September,  1882,  being 
advised  that  in  consequence  of  having  taken  possession  of 
the  vessel  they  were  estopped  from  saying  that  there  had 
been  no  valid  abandonment. 

The  case  was  fully  argued. 

McMichael,  Q.  C,  and  W.  T,  Boyd,  for  the  plaintifis. 
OsUr,  Q.  C,  and  C.  R.  W,  BiggaVy  for  the  defendants. 

The  learned  Judge,  after  taking  time  to  consider, 
delivered  the  following  judgment : — 

July   15,   1883.    OsLER,  J.  —  The  first  question  is, 
whether  there  is  a  binding  contract  of  re-insurance. 

I  think  the  plaintiffs  cannot  rely  upon  what  is  called  the 
"pooling"  agreement  of  the  4th  April,  as  that  is  in  terms 
expressly  limited  to  classified  vessels  and  not  lower  than 
class  B  1.     The  vessel  in  question  was  not  classified,^ 
and  it  is  clear  that  both  plaintiffs  and  defendants  thoagfafa^^ 
it  necessary  that  something  more  should  be  done  thai^^ 
merely  to  report  the  risk,  which  is  all  that  was  neede^^ 
under  the  agreement. 

The  contract  is  to  be  found  only,  if  at  all,  in  the  memo*^^ 
andum  signed  by  the  defendants*  managei  and  secretary  ^ 
the  margin  of  the  "binding  application.'*  None  of  i^!^ 
terms  of  the  other  agreement  can  be  imported  into  it,  « 
the  latter  is  not  referred  to  in  or  made  part  of  it  in  a»Kr^ 
way. 
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It  was  argued  that  the  memorandum  was  intended 
^»erely  as  a  note  that  re-insurance  would  take  effect  under 
^he  pooling  agreement  upon  sui-vey  and  classification  of  the 
vessel  at  the  fii*st  port  of  arrival,  and  not  as  an  immediate 
re-insurance. 

I  think,  however,  that  as  the  plaintiffs  were  insuring 
absolutely  for  fifteen  days,  also  pending  survey  and  class, 
-and  as  the  memorandum  would  have  been  unnecessary 
for  the  purpose  of  effecting  insurance  under  the  pooling 
—agreement,  the  defendants'  contract  must  be  taken  to  be 
re-insnrance  of  the  risk  taken  by  the  f)lain tiffs  under  the 
^ftrms  of  the  application,  and  Captain  Douglas  s  acceptimce 
it. 

The  defendants  next  contend  that  the  memorandum, 
^*"^^ing  signed  by  their  manager  and  secretary  only,  is  not 
^    :>iecuted  so  as  to  bo  binding  upon  thpm  under  their  Act  of 
^  ^corporation,  35  Vic.  ch.  103,  D. ;  and  they  rely  upon 
action  14,  which   provides  that    All  policies,  cheques, 
•^^-cnd  other  instruments  issued  or   entered  into  by  the 
^^!55.,;Bid  company  shall  be  signed  by  the  president  or  vice- 
^T^resident  and  countersigned  by  the  manager  or  secretary, 
■"^^r  as  otherwise  directed  by  the  rules  and  regulations  of  the 
"^li^ompany  in  case  of  their  absence ;  and  being  so  signed  and 
^^:>Tountersigned  shall  be  deemed  valid  and  binding  upon  the 
'^lionipany  according  to  the  intent  and  meaning  thereof." 

But  persons  dealing  with  the  company  would  see  on 
examining  this  section,  and  they  are  not  bound  to  do  mor^s 
^%Jiat  an  instrument  within  the  scope  of  the  company's 
;jK)wers  might  be  validly  executed  otherwise  than  by  being 
signed  by  the  president  or  vice  president  and  counter- 
^^igned  by  the  manager  or  secretary,  for  the  rules  and 
^regulations  of  the  company  may  provide  for  its  being 
-otherwise  done  in  case  of  their  absence,  that  is,  the  absence 
of  either  of  them.    Seeing  an  instrument,  therefore,  pur- 
porting to  be  signed  on  behalf  of  the  company,  such  persons 
would  have  the  right  to  presume,  in  the  absence  of  evi- 
dence to  the  contrary,  and  there  was  no  such  evidence 
here,  that  it  was  validly  executed  in  any  way  in  which  it 
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might  bt^  so  executed,  and  there  is  no  reason  why  by  th^> 
rales  and  regulations  of  the  company  it  might  no*i 
executed  by  the  manager  and  secretary  only. 

The  cases  of  liot/al  British  Bank  v.  Turquand,  6  R 
B.  :V27  \  Totferdell  v.  Furvham  Wue  Brick,  itc,  Co,,  L.R 
( P.  ()74,  and  D'A  rcy  v.  Tamar,  dr,  Co.,  L.  R 

Ex.  l.jS,  are  sufficient  authority  for  this  proposition. 

I  hold,  therefore,  and  it  is  the  single  point  lam  considem-— 
inir  in  n^lation  to  the  actual  agreement,  that  it  is  container/  ^ 
in  tin?  memorandum  only,  and  that  the  memoiundum  is  so 
execnt(»tl  as  to  bind  the  defen<lants. 

It  was  next  objected  that  the  defendants  were  not  liable 
^  for  the  loss,  on  the  ground  of  the  unseaworthiness  of  the 
vessel,  such  unseaworthiness  consisting  in  this,  that  she  wa» 
allowed  to  proce-d  into  Lake  Superior  with  only  one 
anchor  afU^r  she  had  passed  a  poi-t  where  she  ought  to  have 
replaced  the  one  lost  at  Latour. 

Tlu*re  was,  however,  no  express  warranty  of  sea  worthi- 
ness, and  the  policy  being  a  time  policy,  no  such  warranty 
t-Duld  be  implied  :  Diul'jroH  v.  Pembroke,  2  App.  Gas.  284  ; 
Thompson  V.  H<fj>pi'r,  6  K.  &  B.  172. 

Moi  cover,  there  was  no  evidence  that  a  vessel  is  unscn- 
worthy  ni<-iely  because  slu*  has  hut  one  anchor,  nor  can  I 
say  from  Pattei-son's  evidence  that  it  is  reasonably  clear 
that  the  stranding  wjis  caused  by  the  absence  of  the  second 
anchor. 

The  defenilants  furtlu»r  contend  that  there  was  neither 
;in  actual  nor  c(mstruetive  total  loss:  that  the  notice  of 
al)andonment  wns  inettectual ;  and  that  the  plaintiffs,  if 
entitle<l  to  recover  at  all.  are  limited  to  the  particular 
average  loss  on  the  vessel,  and  a  contribution  to  the  general 
average  loss  incuri  ed  by  the  measures  taken  for  its  preser- 
vation. 

As  to  the  former,  it  is  also  argued  that  it  is  covered  by 
the  per  centage  clause  of  the  policy. 

It  was  urged  that  under  the  conditions  of  the  contract 
of  the  4th  April,  (1)  the  abandonment  was  bad  in  any  case^ 
as  it  did  not  convey  a  clear  title  to  the  vessel,  which  was^s. 
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^tjjoct  to  the  prior  lien  for  seamens'  wages  ;  and  (2)  that 
tho  j> resent  action  was  brought  too  late. 

I    liave  already  given  my  reasons  for  thinking  that  the 
P^^^ojit  re-insurance  is  not  within  the  terms  of  that  con- 
^''^-ci^t;.  Even  if  it  was,  I  think  there  would  be  some  difficulty 
^     «*;pplying  the  conditions  found  in  the  form  of  policy 
*^^^^ded  to  it. 

»eed  not,  however,  further  discuss  this  point,  which  is 
^'^^     less  important,  as  the  defendants  are  entitled  to 
advantage  of  all  the  defences  which  the  plaintiffs 
■•^S'l'xt  have  set  up  to  an  action  on  the  original  policy. 

The  re-insurer  is  entitled  to  make  the  same  defence  to 
^   ^-^tion  brought  against  him  on  the  second  policy  as  the 
^^^^^S'i  oial insurer  might  on  the  first;  but  he  is  not  necessarily 
^^^^  ^^^d  to  i^uch  defence.    He  is  consequently  not  bound  by 
^     "^^3rst  owners  acceptance  of  an  abandonment:"  Arnould 
— *^tfaiine  Insurance,  5th  ed.,  vol.  i,  p.  103  ;  New  York 
~ine  1)18.  Co.  v.  Proteciion  Ins.  Co.,  I  Story  R.  458. 


in  the  absence  of  any  stipulation  to  the  contrary  the 
^^::isurer  is  not  bound  by  any  settlement  or  adjustment  of 
^^^^        loss  made  by  the  original  insurer :  Emerigon  on  Insur- 
^  205;  New  York  State  Mainne  Ins  Co.  v.  Protection 


Co,  1  Story  R.  458. 
is  quite  clear,  that  up  to  the  time  of  giving  notice 
abandonment,  nothing  had  occurred  which  entitled 
^e  insured  to  treat  the  vessel  as  a  total  loss. 

**The  question  between  the  assured  and  the  under- 
^^^^riters  on  the  ship  is,  whether  the  damage  sustained  may 
HO  far  repaired  as  to  keep  it  a  ship,  though  not  peihaps 
^So  good  a  ship  as  it  was  before,  without  expending  on  it 
^^nore  than  it  would  be  worth :"  Rankin  v.  Potter,  L.  R.  6 
B.  L.  83,  at  p.  117. 

There  was  no  actual  total  loss,  for  the  vessel  although 
stranded  was  found  to  have  sustained  so  trifling  an  injury 
that  it  was  repaired  and  made  as  good  as  ever  by  an  ex- 
penditure of  less  than  8175.  In  other  words,  it  was  not  so 
damaged  as  to  be  incapable  of  being  repaired  at  all,  or  of 
being  taken  to  a  place  where  it  could  be  repaired  :  Bxmx 
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V.  Salvador,  3  Bing.  N.  C.  26(5 ;  Arnould  on  Marine  Insnr-- 
ance,  5th  ed.,  vol.  2,  p.  910,  911. 

Nor  was  there  a  constructive  total  loss.  Taking  th^ 
vessel's  actual  and  not  its  policy  value — Irving  v.  Mann  - 
ing,  1  H.  L.  Cas.  287 — I  find  as  a  fact  on  the  evidence  tha 
it  was  worth  much  more  than  the  cost  of  getting  it  off  an* 
repairing  it. 

"  The  test  by  the  law  of  England  clearly  is,  whether  — r 
prudent  man  would  think  it  worth  his  while  to  attempt  U 
save  and  repair  the  vessel,  and  it  is  assumed  that  be  wouK^  .^Hild 
not  do  it  unless  he  had  the  prospect  of  gaining  somethii 
by  the  attempt ;  in  other  words,  that  he  would  not  make  tl 
attempt  unless  it  appeared  probable  that  the  vessel  wh^^^^^^ii 
got  off  and  restored  to  the  sbite  she  was  in  before  t^^^^Co 
accident,  would  be  worth  as  much  as  the  operation  wou-    3  hi 
cost  him:"  Meagher  v.  Mna  Lis.  Co,  20  U.  C.  R.  607,  6&C:^0: 
Arnould  on  Marine  Insurance,  5th  ed.,  vol.  ii,pp.  910,  91X  • 

There  was,  as  I  have  said,  nothing  to  justify  the  notic^^^ 
of  abandonment  at  the  time  it  was  given.    The  vessel  was^^^^ 
then  in  safety,  and  the  whole  cost  and  expense  of  getting  it 
ott'  and  repairing  it  ascertainable.    The  subsequent  conduct 
of  the  plaintiffs  may  have  estopped  them  as  against  the  > 
owner,  from  saying  that  they  had  not  accepted  the 
abandonment,  but  the  defendants  are  not  affected  by  this. 

I  cannot  see  why  the  plaintiffs  did  not  pay  the  salvage 
charges  incurred  by  their  express  authority,  and  those  for 
repairing  the  vessel,  (even  if  there  was  a  doubt  as  to  their 
liability  for  the  latter),  and  either  tender  it  back  to  the 
assured  or  give  him  notice  that  it  was  at  his  disposal 
subject  to  the  claims  for  seamen's  wages.  Had  they  done 
so,  no  further  claim  could,  as  appears  to  me  at  present, 
have  been  maintained  by  him,  on  the  policy. 

The  plaintiffs  would  have  been  liable  to  the  assured 
npon  a  general  average  for  extraordinary  expenditure 
incurred  in  saving  the  vessel  and  cargo  had  it  beeTi 
incurred  by  him.  But  they  were  themselves  the  salvor? 
and  the  insured  and  the  owners  of  the  cargo  were  there 
fore  liable  to  contribute  in   the  general  average,  tfc 
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3.  That  the  carrro  was  in  fact  salved  by  the  plainti 
and  delivered  to  the  owners. 

4.  That  there  was  no  particular  average  loss  for  wh* 
the  plaintiffs  were  responsible,  or  towards  which  the  c 
fen  dan  ts  are  liable  to  contribute. 

If  necessary  the  pleadings  should  be  amended  in  acco 
ance  with  the  view  which  I  have  taken  of  the  rights 
the  parties. 

As  to  costs,  I  think  they  should  be  apportioned,  I 
defendants  having  succeeded  in  respect  of  a  substan^ 
part  of  the  plaintiffs*  claim.    I  therefore  direct  that 
plaintiffs  shall  have  three-fourths  of  the  whole  costs 
suit  as  between  party  and  party,  including  the  costs  of 
reference  above  mentioned. 


Judgment  accordingly. 
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[COMMON  PLEAS  DIVISION.] 

>ATES  V.  The  Supreme  Court  of  the  Independent 
Order  of  Foresters. 

rndly  tiocidy — Insurance— Suspended  Court — B.  S.  0.  ch,  167,  sec.  11 — 
A  inendment — Pleading. 

wwt  a  member  of  Court  Maple  of  the  defendants'  order,  and  was  insured  under 
e  endowment  provisions  thereof  for  $1000.  This  Court  left  the  order  in  a 
td.y  and  joined  another  order  of  Forresters,  and  it  was  in  consequence  sns- 
inded  On  joining  the  new  order  it  was  arranged  that  0.,  who  was  in  ill 
iaith  and  had  gone  to  Calitomia  for  change,  should  be  taken  and  insured  with 
e  others.  By  the  rules  of  defendant's  order  memt^rs  of  suspended  Courts  in 
tod  standing  at  suspension  were,  on  application  within  thirty  days  to  the 
ipreme  secretary,  and  payment  of  a  fee  of  $1,  to  receive  a  card  of  membership 
la  be  entitled  to  the  endowment,  provided  they  paid  all  assessments  as  they 
U  due,  and  affiliated  with  another  lodge  of  the  order  ;  but,  if  after  thirty  days, 
ley  must  pass  a  medical  examination.  O.,  on  his  return  from  California,  on 
icertaining  that  Court  Maple  bad  been  suspended,  within  the  thirty  days, 
iing  then  in  good  standing,  applied  to  the  defendants  supreme  secretary  for 
8  card  of  membership,  tendering  $1  and  assessments  due,  whicb  was 
fused  on  the  ^ound  that  a  medical  certificate  was  necessary.  0.,  by  reason 
'  his  not  having  the  card,  was  prevented  from  affiliating,  though  he  endea* 
mred  to  do  so,  with  another  Court.  By  the  endowment  certificate  the  $1000 
as  payable  to  the  widow,  orphan^,  or  legal  heirs  of  O. ,  and  by  endorsement 
lereon  0.  directed  the  amount  to  be  paid  to  the  plaintiff,  the  widow. 
i,  that  under  the  directions  so  given,  as  well  as  under  B.  S.  O.  ch.l67,  sec. 

the  widow  was  entitled  to  recover  the  amount ;  and  that  the  fact  of  0. 
>ing  a  member  of  another  order  did  not  ipso  facto  deprive  him  of  his  rights 
id  membership  of  defendants'  order. 

lie  trial  an  amendment  was  asked,  to  set  up  a  forfeiture  of  the  policy  by 
aaon  of  0.  having  gone  to  Calitomia  without  a  permit,  which  was  refused  by 
judge. 

i,  under  the  circumstances,  the  refusal  was  proper. 

tre,  whether  the  way,  cause,  and  manner  in  and  for  which  0 .  and  the  other 
embers  of  Court  Maple  left  it  and  joined  in  a  body  another  order  might  not, 

properly  pleaded,  have  required  some  consideration. 

fhune  and  effect  of  the  pleadings  in  this  case  considered. 

rbe  statement  of  claim  set  out : 

1.  That  the  plaintiff  is  the  widow  of  Benjamin  S.  Oates. 

2.  That  the  defendants  are  a  provident  society  incor- 
rated  under  the  laws  of  the  Province. 

3.  That  the  defendants  on  the  27th  of  February,  1879, 
deed  covenanted  to  pay  to  the  widow  of  the  said 

njamin  S.  Oates  the  sum  of  $1,000,  on  due  and  satis- 
jtory  proof  of  the  death  of  Benjamin  S.  Oates,  provided 
\t  at  the  date  of  his  death  he  should  be  a  member  in 
od  standing  in  the  Order  of  Independent  Foresters, 
cording  to  the  laws,  rules,  and  regulations  of  the 
fondants. 
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4.  That  Benjamin  S.  Oates  died  on  the  11th  of  Jam 
1883.  And  all  conditions  were  fulfilled,  and  all  thi: 
happened,  and  all  times  elapsed  necessary  to  enable 
plaintiff  to  be  paid  the  said  sum  of  31,000  by  the  del 
dants,  but  they  have  neglected  and  refused  to  pay 
same,  or  any  part  thereof. 

Statement  of  defence : 

1.  Denial  of  the  third  and  fourth  paragraphs  of 
statement  of  claim. 


2.  That  the  defendants  are  governed  by  certain  law8,i 
and  regulations,  to  which  all  members  are  subject,  aiicS.  by 
which  power  is  given  to  the  Supreme  Chief  Ranger  to  ,^305. 
pend  any  Court  for  non-payment  of  assessments,  or  for  ^^&U- 
ing  to  make  required  returns,  and  to  deprive  all  member: — s  of 
such  Court  from  all  benefits.    And  the  defendants  say  the 
said  Benjamin  S.  Oates  was  a  member  of  a  Court  wfc=^ich 
failed  to  pay  assessments  and  make  required  returns.  i==— 
therefore  the  Supreme  Chief  Ranger  did  for  that  ca^*-^^^®^ 
suspend  the  said  Court  and  deprive  all  membera  thee— 

of  all  benefits,  whereupon  Benjamin  S.  Oates  ceased  Uy^^ 
a  member  of  the  defendants*  Order,  and  he  was  ne^  ^ 
thereaf  t(T  restored  or  admitted  to  membership,  and  siW     '  , 
time  of  his  death,  as  alleged  in  the  statement  of  claim,      *  ^' 
was  not  a  member  of  the  defendants*  Order.  ^ 

3.  That  no  proofs  of  the  death  of  Benjamin  S.  Oates  ha^  ^ 
been  furnished  to  them  as  required  by  their  laws,  rulC  ^ 
and  regulations,  and  until  such  proofs  are  furnished 

plain tifi'  is  not  entitled  to  maintain  this  action. 
Replication  : 

1.  The  plaintiff*  takes  issue  on  the  statement  of  defen»^^ 

2.  The  plaintiff*  admits  the  power  of  the  Supreme  Ch^^ 
Ranger  during  a  recess  of  the  Supreme  Court  to  8Uspen<F'< 
subordinate  Court  for  neglect  or  refusal  to  malce 
returns,  or  failure  to  pay  its  assessments  to  the  endowm*  ^ 
or  other  funds,  or  its  dues  to  the  Supreme  Court  wiiJ 
the  legal  time ;  but  the  plaintiff*  says  that  the  said  CT^ 
Ranger  had  no  power  to  deprive  absolutely  the  memT' 

of  such  Court  from  the  benefits  of  the  endowment 
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other  funds,  and  that  the  said  Benjamin  S.  Oates  never 
was  absolutely  deprived  of  the  said  benefits. 

3.  That  if  any  restoration  or  re-admission  of  the  said 
Benjamin  S.  Oates  to  membership  in  the  defendants' 
society  were  necessary  to  entitle  him  to  the  said  benefits, 
such  restoration  or  re-admission  was  prevented  by  the 
wrongful  act  of  the  defendants  in  refusing  such  restoration 
or  re-admission  except  the  said  Benjamin  S.  Oates  should 
first  pass  a  medical  examination,  which  the  defendants 

Well  knew  the  said  Benjamin  S.  Oates  to  be  unable  then 

to  do.  Issue. 

The  cause  was  tried  before  Patterson,  J.  A.,  without  a 

jury,  at  London,  at  the  Fall  Assizes  of  1883,  when  he 

^ve  a  verdict  for  the  plaintifi*,  and  damages,  31,040,  with 

20StS. 

The  evidence  shewed  the  husband  of  the  plaintiff  became 
^  member  of  the  defendants*  society  in  September,  1878, 
uid  continued  such  member  until  September  1882,  when 
Jie  Court  was  suspended.  He  had  a  policy,  but  gave  it  up 
before  the  present  one  of  the  6th  of  May,  1882,  was  issued. 
T^ote. — The  policy  declared  on  is  said  to  be  dated  the 
27th  of  February,  1879 :  that  must  be  the  former  one.] 
He  belonged  to  the  Independent  Order  of  Foresters,  in 
Court  Maple,  No.  4,  located  at  London.  That  Court  was 
suspended  while  Oates  was  absent  in  California.  He 
returned  here  in  September,  1882,  and  he,  shortly  after  his 
return,  ascertained  the  Court  had  been  suspended. 

On  the  9th  of  that  month  he  sent  $1.70  to  the  Supreme 
Secretary  for  the  Supreme  Court  card,  and  the  present 
month  s  assessment.  The  money  was  returned  to  him,  and 
he  was  told  to  apply  to  the  Supreme  Chief  Ranger.  He 
did  so,  and  inclosed  him  31.70. 

The  Chief  Ranger  on  the  21st  of  the  same  month  wrote 
to  Oates  that  in  order  "  to  re-instate  yourself,  you  will 
require  to  pass  a  proper  medical  examination.  I  enclose 
you  a  form  for  the  purpose.  You  can  be  examined  by  Dr. 
Fenwick,  or  any  other  Court  physician  living  in  the  city. 
See  aections  246  and  262  of  constitution  edition  of  1881." 
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>  Oates,  returning  to  him  the  $2.70  Gates  had  sent  in  the 
t^-tev  of  the  21st :    "  As  you  have  failed  to  comply  with 
Tequirements  of  our  laws,  I  have  no  authority  to  receive 
>UT  money.  I  therefore  beg  herewith  to  return  the  same." 
CI>n  the  30th  of  October,  Oates  in  writing  formally  stated  : 
X^^ithout  prejudice  to  my  former  offer  or  tender  hereto- 
r-^^  made  by  me  to  you,  or  to  any  member  of  the  above 
i:""«ier,  I  do  hereby  tender  to  you  as  Supreme  Secretary, 
^ « SO,  as  provided  by  the  constitution,  by-laws,  and 
L<3.  owment  laws  of  the  said  Order,  and  as  a  member  of 
Order  and  of  the  suspended  Court  Maple,  No.  4,  I 
^"^^  respectfully  apply  to  you  for,  and  demand  of  you,  the 
^^^reme  Court  card,  to  which  I  am  entitled  as  a  mem- 
-^ir*  of  said  suspended  Court  Maple,  No.  4,  and  request 
^'mja  to  receive  SI. 00  of  such  sum  as  the  fee  therefor.  And 
^^rther  apply  to  you  for,  and  demand  of  you,  the  certi- 
^-^^te  or  receipt  authorizing  the  Chief  Ranger  of  any 
'^urtto  give  me  the  password  in  force  during  the  time 
^"^^  which  such  dues  are  paid,  and  I  request  you  to 
^^^eive  $2.00  as  dues  to  which  the  Supreme  Court  is 
^tled  in  advance  therefor,  and  the  balance  of  the  said 
of  $5.80  please  to  receive  as  assessments  due  by  me 
the  said  Order,  for  the  months  of  August,  September, 
^tober,  and  November.     And  I  claim  to  be  a  member  of 
said  Order  in  financial  standing." 
A  later  tender  was  also  made  by  Mr.  Simpson  for  Oates, 
^^hich  was  also  refused. 

The  plaintiff  said  in  her  evidence  that  the  Chief  Eanger, 
^^ho  is  a  doctor,  knew  of  course  her  husband  was  in  a  con- 
^\imption,  and  that  her  husband  went  over  to  the  Canadian 
Order  of  Foresters,  but  he  did  not  leave  the  other  to  do 
\ha,t.    $1,000  was  paid  by  the  Canadian  Order  about  six 
months  after  his  death.  Oates  was  insured  in  three  societies , 
in  the  Maccabees,  and  two  Orders  of  Foresters,  and  the 
plaintifi  had  got  $62  from  the  Maccabees,  and  the  Canadian 
Order  bad  paid  in  full    The  Maccabees  had  broken  up. 
There  were  several  persons  who  were  members  of  boUi 
Orders. 
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Mr.  Reiil,  the  stepfather  of  the  plaintiff,  said  he  made 
the  payments  to  the  Order  for  Oates  while  lie  was  away 
and  until  his  leturn,  and  he  was  in  good  financial  standing 
wlien   he   came  home.    Com-t  Maple,  to  which  Oates 
belonged,  wished  to  join  the  other  Order  in  a  body,  aud 
to  take  their  siek  brother  Oates  with  them.    There  was 
an  arrangcnK'nt  the  Order  would  take  over  the  whole 
Court  Maple,  inchiding  tlie  sick  brother.    He  was  taken  ^ 
with  tht?  nst.    His  situation  was  explained  to  them.  ^ 
Tliey  wore  seccjdei-s  and  gla<l  to  secede,  and  wei-e  leavin^^  ^ 
the   Onh^r.    They   were  not   in  rebellion  against  th< 
Independent  Order.    It  was  the  Independent  Order  th 
was  in  rebellion  against  them.    They  were  all  leaving  t 
Independent  Order,  and  glad  to  get  away  from  it  Oa^^ 
wished  to  remain.    Oates  refused  to  leave  the  Indep€m1c::>>  ^^1^^ 
Order.    Some  of  tlie  members  leaving  the  Independ^ 
Order  stipulated  that  he  should  be  insured  also  in  'tJ:^^ 
Canadian  Order,  as  a  condition  of  their  joining  t^f> 
Canadian  Order.    The  last  payment  he  (Reid)  made 
Oates  was  the  25th  of  August,  1882. 

Henry  Thompson,  said  :  **  I  was  financial  secretar}- 
Court  Maple.  Oates  had  to  pay  seventy  cents  a  montA  -*o 
keep  his  endowment  good.  The  last  payment  was  t2:3e 
25 th  of  August,  1882.  At  that  time  Oates  was  in  go^^^ 
financial  standing.  I  seceded  and  joined  the  CamAirm^ 
Order :  a  large  number  of  Court  Maple  did  so.  Secedirrt^g 
members  are  members  of  both  Ordei*s." 

George  M.  Brown  was  treasurer  of  Court  Maple. 
said  the  endowment  payments  he  received  he  paidov-^^ 
to  the  Supreme  Treasurer.    He  understood  Oates  was  r:^^ 
good  standing  in  Court  Maple  at  the  time  of  his  liu 
payment.    The  first  default  of  Court  Maple  to  the  Supren^^^ 
Court  was  in  September. 

The  case  was  full}'  argued  after  the  plaintiff  closed 
case,  no  evidence  being  ofiered  for  the  defendanta 

The  learned  Judge  reserved  the  case,  and  subseqaentt-^^ 
delivered  the  following  judgment: 
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October  20, 1883.  Patterson,  J.  A. — This  is  an  action 
b"M-»onght  by  Emma  Oates.  the  widow  of  Benjamin  S.  Gates, 
Uf>oxi  a  policy  of  insurance  upon  the  life  of  her  husband. 

Tlie  policy  bears  date  6th  May,  1882.    In  consideration 
(a»s=oongst  other  considerations)  of  the  statements  and 
d^^c?larations  contained  in  the  obligation  of  Subordinate 
C^otixts,  the  Supreme  Court  of  the  Independent  Order  of 
^or^sters  agrees,  inter  alia,  to  pay  to  the  widow,  or  orphans, 
1         heirs  of  Benjamin  S.  Oates,  who  was  admitted  to 
mysteries  and  privileges  of  the  Independent  Order  of 
^^resters,  in  Court  Maple  No.  4,  on  12th  September,  1878, 
€^ue  proof  of  his  death,  the  sum  of  $1000 :  Provided, 
alia,  he  shall  be  a  member  in  good  standing  in  the 
^^<i«r,  according  to  the  laws,  rules,  and  regulations  of  the 
X>Teme  Court  of  the  Independent  Order  of  Foresters. 
T'le  only  question  which  I  did  not  dispose  of  is,  whether 
^  "tile  time  of  the  death  of  Oates,  which  occurred  on  11th 
Hilary,  1883.  he  was  a  member  of  the  Order  in  good 
^^^ding. 

^^ne  of  the  provisions  of  the  constitution,  Art.  491,  gives 
P^'^'^er  to  the  Supreme  Chief  Ranger,  during  a  recess  of  the 
'J:^reme  Court,  to  suspend  any  Subordinate  Court  which 
^"^-11  refuse  or  neglect  to  make  its  returns  or  pay  its  dues 
^  'ti^he  Supreme  (5)Uiii ;  and  further  provides  that  any  sub- 
^^^iinate  Court  may  be  suspended,  and  the  members  thereof 
^^l^^rived  of  all  benefit  from  the  endowment  or  other 
'^^^ds,  by  the  Supreme  Chief  Ranger,  whenever  such  sub- 
^^^^inate  Court  shall  neglect  or  refuse  to  make  its  returns 
5^   fail  to  pay  its  assessments  to  the  endowment  or  other 

-Acting  upon  this  power  the  Supreme  Chief  Ranger  sus- 
P^^»^ded  Uourt  Maple,  and  cut  ofi*  the  deceased  and  the  other 
^^'■nbersof  that  Court  from  all  benefit  from  the  endow- 
^^»itftind. 

^    X^n  addition  to  the  constitution  there  is  an  "  Endowment 
enacted  by  the  Supreme  Court,  which  regulates  the 
^**^cssments  to  be  paid  by  beneficiary  members  of  the  Order, 
other  matters  concerning  the  insurance  or  endowment 
?^*Xeine.  By  section  14  of  this  law,  members  of  the  suspended 
^^'^rts  who  toere  in  good  standing  at  the  time  of  me  am- 
'^^'^rion  shall  on  application  to  the  Supreme  Secretary,  if 
^J^^^in  thirty  days,  and  on  payment  of  a  fee  of  one  dollar, 
^^eive  from  the  Supreme  Secretary  a  Supreme  Coui-t  card, 
shall  then  be  entitled  to  endowments,  provided  they 
the  assessments  to  the  Supreme  Treasurer  as  they  fall 


542 


THE  ONTARIO  REPORTS,  1884. 


due,  provided  they  affiliate  at  the  earliest  practicable  time 
with  some  subordinate  Court ;  but  if  after  thirty  days,  they 
must  pass  the  usual  medical  examination,  &c. 

The  deceased  was  in  good  standing  when  Court  Maple 
was   suspended.     Within  thirty  days  he  wrote  to  the 
Supreme   Secretary  remitting  $1.70,  and  asking  for  a 
Supreme  Court  card.    One  dollar  of  the  remittance  was 
for  the  fee  mentioned  in  sec.  14,  and  the  seventy  cents  was 
for  one  month's  assessment.    It  is,  I  think,  perfectly  clear 
that  he  was  entitled  to  the  card,  and  that  under  sec.  14  it 
was  the  duty  of  the  Supreme  Secretary  simply  as  a  minis- 
terial act  to  send  it  to  him.    The  seventy  cents  should  ^ 
properly  have  been  sent  to  the  Supreme  Treasurer.  The^ 
Supreme  Secretaiy  misapprehended  his  duty  and  returned  ^ 
the  money,  writing  as  his  reason  that  he  had  no  authoriU;^^ 
to  receive  the  money  and  issue  the  card  without  a  certi^^ 
cate  from  the  Supreme  Cliief  Ranger,  to  whom  he  direct^^^ 
Gates  to  make  application. 

This  was  on  15th  September,  1882. 

Gates  thereupon  applied  to  the  Supreme  Chief  Ran^g^ 
an^  was  informed  by  him,  by  letter  dated  21st  Sept*^^^' 
ber,  that  it  was  necessary  for  him  before  he  coidcV 
reinstated  to  pass  a  medical  examination.    He  encl^^^^ 
a  form  of  medical  certificate,  which  would  make  his  letfer 
addressed  to  a  man  far  advanced  in  consumption,  seem  a 
heartless  pleasantry,  were  it  not  that  he  has  himself  for- 
nished  a  pretext  on  which  his  good  faith  may  be  assumed, 
though  at  the  expense  of  his  acquaintance  with  the  Jair* 
of  his  Grder  of  which  he  was  the  chief  administrator.  Id 
a  subsequent  letter,  in  which  he  reiterates  the  necessity  for 
the  medical  examination  and  sends  another  form,  he  refers 
Gates  to  articles  246  and  202  of  the  constitution ;  but  both 
of  these  refer  to  suspension  of  the  member  himself  for 
some  default  upon  his  own  part,  in  which  case  good  bodily 
health  is  properly  enough  made  a  condition  of  restoration 
of  benefits,  and  he  overlooks,  or  at  all  events  does  not  call 
the  attention  of  his  correspondent  to  sec.  14  of  the  endow- 
ment law,  which  was  the  rule  applicable  to  his  case. 

The  other  correspondence  with  the  Supreme  Secretary ,the 
Supreme  Treasurer,  and  the  Supreme  Chief  Banger,  shews 
everything  done  that  could  have  been  done  on  Uie  part  of 
Gates,  in  the  way  of  tendering  payment,  to  put  himiaelf  in 
the  right,  and  the  persistent  refusal  on  the  part  of  ihfi 
Supreme  Chief  Ranger  to  award  to  him  the  right  which  j 
formed  part  of  his  contract. 
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The  deceased  even  made  efforts  to  aflSliate  with 
another  subordinate  Court,  which  failed  for  want  of  the 
card. 

If  it  were  necessary  for  the  purpose  of  preserving  the 
status  of  the  deceased  as  a  member  of  the  Order  in  good 
standing,  a  decree  might  now  be  made  for  the  issue  of  the 
card  nunc  pro  tunc,  and  for  doing  all  that  ought  to  have 
been  done  by  the  Supreme  OflScers. 

But  I  do  not  think  that  is  necessary. 

The  deceased  did  all  that  was  required  on  his  part ;  and 
the  defendants  cannot  be  allowed  to  set  up  their  own 
wrong,  or  the  wrongful  refusal  of  their  officers  to  do  their 
duty,  as  a  reason  for  being  relieved  from  their  obligation 

Various  questions  were  argued  on  behalf  of  the  defen- 
dants on  the  assumption  that  the  constitution  recjuired  the 
deceased  or  the  plaintiff  to  seek  redress,  either  exclusively 
or  before  bririging  this  action,  in  the  doniestic/o?'a  provided 
by  the  constitution,  as  in  article  59  and  following  ai-ticles, 
which  deal  with  appeals. 

None  of  those  are  applicable  to  the  acts  provided  for  by 
sec.  14  of  the  endowment  law. 

I  do  not  think  it  necessary  on  this  subject,  or  on  the 
subject  of  payment  of  assessments  by  the  deceased  before 
the  suspension  of  his  Court,  or  on  some  other  subjects  on 
which  points  were  made,  to  add  anything  to  what  I  said  at 
the  hearing.  I  include  in  this  obsei-vation  the  reference  to 
the  circumstance  of  the  members  of  Court  Maple,  includ- 
ing the  deceased,  having  as  a  body  joined  a  rival  Order  of 
Foresters,  which  seems  to  have  created  a  feeling  which 
possibly  led  to  this  litigation,  some  parties  having  appar- 
ently assumed  that  they  ceased  ipau  facto  to  have  any 
longer  rights  against  the  defendants. 

1  give  judgment  for  the  plain titi*  with  costs.  She  will 
have  interest  on  the  money  payable  under  the  policy  from 
the  date  of  proof  of  death,  say  from  1st  March,  1883  ;  but 
I  am  not  sure  that  there  may  not  be  something  to  deduct 
from  the  SI  000  for  money  paid  during  sickness.  The 
amount  may  be  ascertained  by  the  solicitors,  and  men- 
tioned to  me. 

In  the  ilichaelmas  Sittings  of  the  Divisional  Court 
Osier,  Q.  C,  moved,  on  notice,  to  set  aside  the  finding, 
and  judgment  of  the  learned  Judge  who  tried  the  case,  and 
to  enter  the  same  for  the  defendants,  or  for  a  new  trial,  on 
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the  grounds :    1.  That  the  husband  of  the  plaintiff 
not  exhaust  all  remedies  as  to  the  alleged  cause  of  act^^^^ 
by  the  rules  of  the  defendants*  Order.    2.  That  Ccr^xart 
Maple,  No.   4,  was  suspended  by  non-payment  to  ^Jie 
Supreme  Court  of  dues  payable  before  the  death  of  tie 
plaintiff's  husband.    3.   That  the  members  of  Co«_»rfc 
Maple.  No.  4,  were  suspended  in  the  lifetime  of  fc'H* 
plaintiff**s  husband.    4.  That  it  was  not  shewn  the  plaf 
tiff's  husband  had  paid  his  dues  to  Court  Maple,  No.  ^ 
in  advance,  as  required  by  the  laws  of  the  Order. 
That  an  amendment  was  refused  at  the  trial,  settii:^^^^^^^^ 
up  the  fact  that  the  plaintiff's  husband  had  reuiove*^^^^^^ 4, 
without  a  permit  to  do  so  beyond  the  limits  prescribcc^^ 
whereby  the  defendants  were  released  from  all  liabilit^^ 
upon   the   said  policy;  and  setting'  up  also  that  th^  ^-^"^J 
plaintiff's  husband  was  during  the  currency  of  the  polic>i^ ^^[^^^g 
guilty  of  conduct  and  rebellion  against  the  rules  of  th^  ^^==^ 
defendants'  Order,  whereby  the  defendants  were  release<£^  -  — ^ 
from  their  liability :  and  6.  That  the  learned  Judge  rejecte^^ - 
evidence  in  support  of  these  defences. 

During  the  same  Sittings,  December  12th,  1883,  Osler^i 
Q.C.,  proceeded  to  support  his  motion,  whereupon  M, 
Meredith,  for  the  plaintiff,  took  a  preliminary  objectioii:^' 
that  the  Toronto  solicitors  on  whom  the  service  was  mad^izscJe 
were  not  his  Toronto  agents,  and  filed  affidavits  in  suppoir'*:^^ 
of  his  contention. 

Osier,  Q.C..  filed  aflSdavits  in  reply,  and  to  shew  tbs  «^ 
the  Toronto  solicitors  were  the  Toronto  agents  of  the  pUu^^  x:i- 
tiff's  solicitor ;  and  that  the  service  was  properly  made  mho n 
them. 

Osier,  Q.C.,  then  proceeded  to  support  the  motion-.    T  Il:ie 
deceased  did  not  exhaust  every  possible  means  of  redr^^3ss 
afforded  by  the  internal  regulations  of  the  society,  az^^^l 
where  it  so  appeal's  the  Court  will  not  interfere.  Rlji^J® 
59  shews  the  deceased  should  have  appealed,  through  t>-^® 
seven  different  appellate  bodies  as  therein  provid 
and  he  appealed  to  two  of  them  only.    The  deoea^»^^ 
also  had  forfeited  all  claim  upon  the  defendants 


OATES  V.  SUPREME  COURT  OF  FORESTERS. 


545 


ling  the  rival  Order.  The  lodge  to  which  the  deceased 
>2iged  leave  the  Order  in  a  body  and  join  a  new  Order, 
their  contributions  are  withdrawn  from  the  Order.  Part 
be  agreement  of  the  lodge  joining  the  new  Order  was, 
the  deceased,  who  was  sick,  should  be  taken  over  and 
r-ed  with  the  othei-s.  It  certainly  was  the  idea  of  every 
liat  the  deceased,  equally  with  the  other  members  leav- 
tiad  ceased  to  be  a  member  of  defendants'  Order.  The 
^,  in  joining  the  new  and  rival  Order,  were  suspen- 
\}j  the  defendants.  The  deceased  was  not  a  member 
>od  standing  so  as  to  be  entitled  to  the  Supreme  Court 
.  as  it  was  proved  he  was  in  arrear ;  and  further,  he 
aflS  Hated  with  any  other  Subordinate  Court  of  the 
ft  Order  as  required  by  the  rules  The  deceased  also  by 
^ving  beyond  the  prescribed  limits  without  the  required 
-se,  forfeited  all  rights  under  the  endowment  provisions, 
mmendments  asked  for  at  the  trial  to  set  up  these  facts 
Id  have  been  allowed.  He  referred  to  Essery  v.  Court 
fe  of  the  Dominion,  2  O.  R.  596;  Field  v.  Court 
^  of  Ancient  Order  of  Foi^esters,  26  Gr.  467  ;  Daivkina 
LntrohuSy  17  Ch.  D.  615  ;  Thompson  v.  Planet  Benefit 
^ing  Society y  L.  R.  15  Eq.  333  ;  and  to  section  175  of 
constitution  of  the  Order,  defining  "  good  standing," 
to  sec.  14  of  the  "  endowment  law." 

M,  Meredith  shewed  cause.  The  deceased  joined  the 
^bees  and  another  Order,  both  of  thorn  different  Orders 
n  that  of  the  defendants,  but  that  did  not  prevent  him 
ig  still  a  member  of  Court  Maple  No.  4.  There  were 
sral  instances  of  others  doing  the  like.  The  difficulty 
>wn  in  the  way  of  the  deceased  getting  his  Supreme 
^rt  card  and  aflSliation  with  another  subordinate  Court 
be  Order,  was  that  he  was  in  ill  health  and  they  were 
ged  to  get  rid  of  him.  The  defendants  sent  the  policy 
lay  1882,  to  Oates  while  he  was  in  California,  so  they 
w  at  that  time  he  was  in  that  country;  and  they  never 
3d  this  objection  until  the  trial  was  going  on.  The 
Xed  Judge  rightly  refused  to  amend.    The  deceased 

not  have  affiliated  with  any  subordinate  Court  to 
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pivseiit  his  claim  on  the  endowment  fund  according  to  rule 
No.  175.    The^only  question  upon  the  pleadings  is,  whether 
Oates  was  properly  required  to  pass  a  medical  examina- 
tion before  he  was  entitled  to  the  Supreme  Court  card. 
The  Court,  it  is  true,  was  suspended,  but  the  members  of 
.such  Court,  by  the  same  rule  No.  49,  "  may  protect  them- 
selves as  provided  in  section  14  of  the  endowment  law." 
There  is  no  such  rule  as  is  pleaded  in  the  twentieth  parw- 
graph  of  the  statement  of  defence.    If  Oates  should  have  ^ 
appealed  to  all  the  different  f>ersons  and  Courts,  as  it  i>> 
said  he  should  have  done,  the  defendants  have  not  pleaded 
such  a  defence.    The  Supreme  Secretary  or  other  officer      ^  ^ 
undtir  section  14  of  the  endowment  law,  was  bound  to 
grant  to  the  deceased  the  Supreme  Court  card,  for  the  '"^^^ 
duty  cast  upon  hiui  wa^  ministerial  only.    Rule  59  applies  ^^^>< 
only  to  matters  arising  in  the  Court  at  which  the  Chie'  _ 
Ranger  presides,  for  this  appeal  is  from  him  to  the  sam» 

Court,  and  from  his  Court,  &c.    There  could  be  no  appeir^  ^' 

to  Ct)urt  Ma|)le  for  it  was  suspended. 

Oskr,  Q.  C,  in  reply.     The  plaintiff  is   not  ^r>f;fW-^    ^  ^ 
to  recover  at  all,  as  under  the  R.  S.  0.,  ch.  167,  sec.  1 
administration  to  bhe  husband's  estate  should  have  lie^^ 
taken  out ;  at  all  events  the  plaintiff  can  only  recover  to 
the  amount  of  SoOO.    This  objection  should,  strictly  ap^«^ 
ing,  have  been  taken  on  the  opening,  and  therefore  of 

course  the  plaintiff  should  have  the  right  of  replyin  ng 

to  it. 

MernUth.     The  objection  cannot  prevail,  as  by  t  l^f 

endorsement  given  on  the  card,  as  well  as  by  the  statm  

she  is  the  person  entitled  to  receive  it. 

December  24,  1883.    WiLSON,  C.  J.— The  prelimin^^^JT 
objection  need  not  be  further  noticed,  as  we  think  ser^p^ 
was  properly  made  upon  the  facts  appearing  on  the  affi 
vits  tiled  in  answer. 

The  endowment  certificate  is  subject  to  the  oondits*^^'^ 
that  Benjamin  S.  Oates  at  the  time  of  his  death  "  ahaOL  ^ 
a  member  in  good  standing  in  the  Order  according  to 
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-^^^^ws,  rules,  and  regulations  of  the  Supreme  Court  of  the 
— Independent  Order  of  Foresters." 

If  in  addition  to  that  specified  condition,  it  was  neces- 
^^sary  that  Oates  should,  under  section  14  of  the  endowment 
^^■^aw  have  got  his  Supreme  Court  card,  and  have  affiliated 
^mt  the  earliest  practicable  time  with  some  subordinate 
^IJourt,  the  general  averment  that  all  conditions  were 
^Fulfilled,  &c.,  is  a  sufficient  allegation  that  these  acts  had 
^11  been  done  and  fulfilled. 

It  was  proved  that  Oates  was  at  the  time  of  his  death  a 
member  in  good  standing,  and  so  far  that  condition  was 
proved  as  alleged,  but  it  was  not  proved  he  had  obtained 
a  Supreme  Court  card,  nor  that  he  had  become  affiliated  to 
a  subordinate  Court  of  the  defendants'  Order,  under  section 
14  of  the  endowment  law,  and  it  was  not  necessary  the 
plaintifi  should  have  proved  these  matters  undei*  that 
section,  because  they  are  impliedly  covered  by  the  general 
allegation  of  performance  in  the  statement  of  claim,  and 
the  defendants  have  not  traversed  them,  if  they  are.  to  be 
considered  as  alleged,  nor  have  they  pleaded  them  as 
matters  which  were  to  have  been  perfonned  as  conditions 
precedent. 

The  plaintiff  should  as  to  the  matters  under  section  14 
J>roperly  have  excused  the  non-performance  of  these  con- 
coitions,  because  they  never  were  in  fact  performed  or 
csomplied  with.  They  have  not  by  either  party  been  made 
^ny  part  of  this  action,  and  as  the  case  is  upon  the  plead- 
ings, we  have  nothing  whatever  to  do  with  them.  The 
defendants  have  not  even^  traversed  the  allegation  that 
Oates  was  a  member  in  good  standing  in  the  Order  at  the 
^iiue  of  his  death. 

They  have  pleaded  that  the  Court  Maple  No.  4,  of  which 
Oates  was  a  member,  was  suspended,  and  the  members 
thereof  were  deprived  of  all  benefits,  "  whereupon  Oates 
eeased  to  be  a  member  of  the  defendants*  Order,  and  he 
was  never  thereafter  reinstated  or  admitted  to  membership, 
and  at  the  time  of  his  death  as  alleged  in  the  statement 
of  claim  he  was  not  a  member  of  the  defendants'  Order.'* 
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a  denial  at  Gates  having  been  a  member  in  fact 
liiDo  after  the  ( 'oiirt  was  siis[)en<lod.  It  does  not 
piis  n;()0(l  stanilin<;,  if  he  was  a  meml)er  in  fact. 
fRulo  Xi).  4!),  which  relates  to  the  suspension  of 
'and  the  de])nvation  of  membei-s  of  such  snspendiMl 
of  nil  biMielits  from  the  endowment,  or  oth»  r 
f«'>;])ressly  ])rovidos  that  **  indivitlual niembei-8  of  sii-- 
(l  Cdurts  may  protect  themselves  as  provided  in  si-c- 
14  (il'tlif  endowment  law,"  which  shows  plainly  that 
Insioii  of  tlie  Court  did  not,  as  the  statement  of  defeiwe 
I  S,  nxusr  "  Dates  to  cease  to  be  a  member  of  the  defen- 
'  Order.  '  And  the  section  14,  also  provides,  as  before 
d,  in  what  manner  "members  of  suspended  Courts" 
still  ])reserve  their  ri<(ht  "  to  the  endowment." 
fhe  statement  of  defence  in  that  respect  was  therefore 
irly  di>]>r«>ved. 

Mn-  third  jiara^rniph  of  the  statement  of  defence  was  not 
p«)it<'d  ill  any  res[)ect. 

'hr  averment  that,*'  whereupon  Oates  ceased  to  be  a  mem-  ^ 

ol  thr  defendants*  Order,"  if  it  is  assumetl  to  be  an  infer-  .  

e  t»f  law.  does  not  support  the  conclusion  drawn,  f«)r*_^^ 
de|)rivati(>n  of  tin-  members  of  it  of  all  benefits  will  noti^*-^- 
essarily  aliMu*  eausti  a  cessation  t>f  membership  in  the^ 
ler;  and  if  it  bi;  a  conclusion  of  fact,  it  is  not  wairantetE^ 
tlie  like  I'eason,  but  it  should  have  been  shewn  that  thea 
s  di'clare<l  that  in  such  a  case  membership  was  com- 
Lely  dftermined,  or  determined  at  any  rate  during  th»  ^ 
[lensioii  and  tleprivation  of  benefits.    The  pleadings'^ 
uld  pro] )erl30iave  been  "whereupon  Oates  was  deprivecz^^ 
lie  benefit  of  the  endowment  fund,  and  of  the  right  to^ 
^  sum  demanded  in  the  stiitement  of  claim."    But  the 
:ter  tendered  in  issue  is,  whether  Oates  on  the 
Aid  was  a  member  of  thp  Order  or  not,  not  whether  he 
i  deprived  of  the  benefits  or  not,  yet  the  p^aintifr  hiwi 
sed  over  the  matter  tendered  for  issue,  and  repliod  to^*' 
matter  relating  to  the  benefits  of  the  endowment  fund£> 
)  plaintifi' while  replying  should  have  set  out  the  nile9^ 
.  the  section  of   he  laws,  and  have  alleged  the  mean^^ 
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"Ctfcen  to  get  the  benefit  of  the  endowment  fund,  and  that 
■^fcJ^e  defendants  wilfully  and  wrongfully  refused  to  the  appli- 
^:::^ant  the  Supreme  Court  card,  and  thereby  prevented  him 
'^Krom  affiliating  himself  to  one  of  the  subordinate  Courts. 
— As  it  stands  at  piesent  on  the  replication  the  allegation 
that  the  Chief  Ranger  had  no  power  to  deprive  absolutely 
:3iiembers  of  a  suspended  Court-  irom  the  benefits  of  the 
-endowment  fund,"  is  matter  of  law,  in  place  of  a  statement 
of  fact  from  which  the  law  can  be  applied  and  decided. 

That  really  decides  the  case.  The  third  paragraph  of 
the  reply  was  unnecessary.  It  asserts  hypothetically  that 
if  re-admission  of  the  deceased  were  necessary  to  con- 
'stitute  him  a  member  of  the  Order,  such  re-admission  was 
prevented  by  the  wrongful  acts  of  the  defendants,  but  as 
mi  act  of  re-admission  was  not  necessary  to  make  the 
deceased  a  member,  or  to  preserve  his  membership,  the 
ireplication  setting  up  that  fact  in  the  manner  it  is  pleaded 
l>ecomes  of  no  consequence.  If  any  effect  be  given  to  it, 
I  think  it  was  proved,  for  no  medical  examination  was 
xrequired  to  entitle  the  deceased  to  the  Supreme  Court 
c^rd,  and  it  was  the  want  of  the  card  alone  which  pre- 
sented his  affiliation  into  another  subordinate  Court  of 
^he  defendants'  Order. 

The  amendment  asked  for  to  set  up  a  forfeiture  of  the 
endowment  certificate  by  reason  of  the  residence  of  the 
deceased  in  California,  even  if  there  had  been  no  permit, 
^^as  wisely  refused  under  the  circumstances  proved. 

I  am  not  sure  that  the  way,  cause,  and  manner  in  and 
ior  which  the  deceased  and  many  others  of  the  Court 
[Maple,  No.  4  left  it  and  joined  in  a  body  a  rival  Order, 
might  not  have  required  some  consideration  if  it  had  been 
pleaded  properly,  for  the  evidence  shews  these  members 
Tirere  abandoning  Court  Maple,  and  taking  the  deceased 
along  with  them  upon  terms  made  with  the  rival  Court, 
that  the  deceased  should  without  medical  examination 
have  the  like  benefits  in  the  funds  of  the  new  Court 
which  he  had  in  the  old  one,  and  it  is  quite  clear  he  could 
not  have  been  admitted  into  any  other  Court,  but  upon 
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some  such  sj^ecial  arrangement.    But  the  defendants  did 

not  i-aise  that  objection  while  Oates  was  negodating  with  * 

them  for  his  Supreme  Court  card,  nor  have  they  pleaded  it. 

As  to  the  necessity  of  Oates  appealing  through  all  the 
Courts  and  functionaries  of  the  Order  against  the  refusal  ^ 
of  the  Chief  Ranger  or  other  official  to  grant  the  Supreme 
Court  card,  Rule  50  has  no  application  whatever.  Oates 
could  not  appeal  from  the  Chief  Ranger  to  the  Court  at 
tlie  same  meeting.    That  refers  to  proceedings  in  or  at  the 
meeting  of  the  Court.    However  that  may  be,  there  was  ^ 
no  Court  to  appeal  to.    The  Court  was  suspended,  and 
Oates  was  taking  proceedings  outside  of  the  Court  because  '•^^ 
it  was  suspended.  ^~9f 

Oates  was  entitled  to  the  Supreme  Court  card  from  the 
Supreme  Secretary,  and  no  appeal  is  provided  for  against 
his  decision.    The  object  of  section  14  was  to  preserve  the  . 
rights  of  members  in  good  standing  who  were  not  in  fault^^ 
although  the  Court  was  suspended,  and  to  preserve  themr^j 
as  of  course  and  of  right  upon  the  conditions  contained  iir: 
section  14. 

This  proceeding  has  nothing  whatever  to  do  with  th»  m.  ^  /jg 
internal  management  or  proceedings  of  the  Order.    It  i  is 
a  claim  for  a  money  demand,  with  which  the  Courts  o^^  of 
law  can  alone  deal  in  case  of  a  refusal  to  pay  it. 

The  plaintiff's  case  should,  I  think,  have  stated  in  the:*" 
first  instance  the  fact  of  suspension  of  the  Court,  &c  , 
that  Oates  made  application  under  section  14  for 
Supreme  Court  card,  &c.,  and  did  all  things  necessary 
obtain  it,  and  was  entitled  to  it,  yet  it  was  wrongful 
refused  to  him,  whereby  he  was  prevented  from  aflMiatiiM   w  »fc 
&c.,  and  so  excusing  the  non-performance  of  these  prr=!^^^^- 
cedent  acts,  and  praying  the  allowance  of  the  money  daE"^^^ 
demanded,  as  if  Oates  had  obtained  the  card  and 
made  the  affiliation  required.     If  these  facts  were 
stated  at  the  outset,  they  should  have  been  added  by 
of  amendment. 

The  pleadings  are  very  far  from  oorrect,  but  the  \ 
facts  and  merits  have  been  tried,  and  that  may  saffioe. 
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r  -pon  the  case,  as  it  is  before  us,  the  plaintiff  is  entitled 
^^^cover. 

en  as  to  the  amount  to  be  recovered. 
^  the  certificate  of  endowment,  the  $1000  is  payable 
-Tie  death  of  Gates  "  to  the  widow,  or  orphans,  or  legal 

of  the  said  brother." 
Tie  widow  now  claims  the  whole  sum,  because  upon  the 
fci  of  the  certificate  the  deceased  has  endorsed  as  fol- 
"  I  hereby  direct  that  the  endowment  benefit  due  at 
death  on  this  endowment  certificate  shall  be  paid  to 
wife,  Emma  Gates:  (Signed),  Benjamin  S.  Gates/*  and 
ted  by  two  witnesses. 
^    *"^^Srhe  R.  S.  G.  ch.  167,  sec.  11,  enacts:  "When,  on  the 
^^th  of  any  member  of  a  society,  any  sum  of  money 
^^^^i^mes  payable  under  the  rules  of  the  society,  the  same 
^^^^11  be  paid  by  the  treasurer  or  other  oflicer  of  the  society 
the  person  or  persons  entitled  under  the  rules  thei  eof ; 
^~^^d  such  money  shall  be,  to  the  extent  of  five  hundred 
^^oUars  free  from  all  claims  by  the  personal  representative 
creditors  of  the  deceased ;  and  in  case  any  sum  is  paid 
good  faith  to  the  person  who  appears  to  the  treasurer 
other  officer  to  be  entitled  to  receive  the  same,  no  action 
^hall  be  brought  against  such  treasurer  or  other  officer  of 
tile  society  in  respect  thereof ;  but  nevertheless,  if  it  subse- 
quently appears  that  such  money  has  been  paid  to  the 
'^Tong  person,  the  person  entitled  thereto  may  recover  the 
^^oaount  with  interest  from  the  person  who  has  wrongfully 
^^weived  it." 

The  "  orphans  "  applies  of  course  to  the  children  of  the 
^^eceased. 

Under  the  direction  so  given  to  pay  the  money  to  the 
^^^ow  plaintiff,  she  is  entitled  to  receive  it  as  well  by  the 
^iirection  so  given  as  by  the  statute,  and  the  treasurer  or 
^:Dther  officer  of  the  society  who  may  pay  it  cannot  avoid 
^^>aying  it  in  good  faith  to  the  person  who  appears  to  be 
entitled  to  receive  the  money  if  it  is  paid  to  the  person 
expressly  directed  by  the  member  to  receive  it  The 
society  will  be  discharged  by  the  payment  made  to  the 
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plaintiff,  for  it  cannot  be  said  they  will  have  paid  the 
money  to  the  wrong  person,  and  so  long  as  the  society  is 
saved  from  further  liability  that  is  all  they  are  concerned 
about.  If,  however,  it  turns  out  the  money  has  been  paid 
to  the  wrong  |)er8on,  the  person  entitled  thereto  may 
recover  the  amount  from  the  plaintiff.  If  the  plaintiff  is  ^^^-^ 
only  entitled  to  receive  $500  for  her  own  benefit,  and  the^^  ^ 
personal  representatives  of  the  member  or  his  creditors,  ii^^^^^'V:^ 
there  are  any,  are  entitled  to  the  residue,  they  must  look^  ^ 
to  her  for  their  remedy  and  not  the  society,  so  that  the-^^^:::::^ 
damages  ass«.ssed  in  her  favour  will  stand  for  the  ftL^:^-^^  tt 
amount.  ^  fuJ 

We  therefore  dismiss  the  motion,  with  costs. 

Galt,  J.,  concurred  (a). 


(a)  Thie  case  was  argued  before  Wilson,  C.  J.,  and  Gilt,  J. » 
Osier,  J.,  having  ceased  to  be  a  member  of  the  Gout  on  lik  m-^"****^ 
as  Judge  of  the  Court  of  Appeal,  and  the  vacanoj  not  hnviu  i 
filled. 
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[COMMON  PLEAS  DIVISION.] 

Meek  v.  Scobell. 

^^^wHrion  CourU — Claim  for  damages  and  debt — Damages  above  jurisdic- 
tion— General  abandonment — Prohibition, 

plaintiff  sued  in  the  Division  Court  on  a  claim  which  was  originally 
c^omposed  of  a  solicitor's  bill  of  costs,  $36.06  ;  damages,  $'69.3.'{*,  due 
iFV>r  advice,  |6  ;  total,  $111.39.  The  plaintiff  abandoned  as  to811.39y 
^^vithout  specifying  from  what  items  he  threw  the  amount  off.  The 
2>laintiff,  at  the  trial,  agreed  to  take  $30  for  the  first  item,  and  the 
Teamed  Judge  reduced  the  $69.33  to  $62,  the  $6  item  was  struck  out, 
^^nd  the  total  then  stood  $92.33.  This  sum  was  further  reduced  to  $80, 
M'oT  which  judgment  was  entered. 

^»ld,  a£Brming  the  judgment  of  Wilson,  C.  J.,  that  prohibition  was  pro* 
"perly  directed ;  that  the  abandonment  being  general,  it  could  not  be 
■nnnnmrd  that  the  plaintiff  had  made  a  reduction  in  his  demar.d  for  dam- 
^ages,  so  as  to  give  the  Court  jurisdiction ;  and  even  if  the  Court  had 
^>ower  to  confine  the  prohibition  to  the  claim  for  damages,  it  could  not 
ifee  done  here,  for  it  did  not  appear  how  much  of  the  $80  was  applica- 
ble to  such  claim. 

e  nature  of  the  claim,  as  appearing  on  the  summons,  is  the  claim  recog- 
Tsizible  on  a  motion  fur  prohibition. 

This  is  an  appeal  from  the  judgment  of  Wilson,  C.  J. 
-'^'^c3ering  a  writ  of  prohibition  to  issue. 
The  facts  were  as  follows : 
The  plaintiff  sued  in  the  Tenth  Division  Court  of  the 
nnty  of  York  for  the  following  claims : 

For  costs,  as  per  bill  rendered   S36  0(» 

For  amount  secured  by  chattel  mortgage  on 
the  goods,  &c.,  in  the  store  No.  112^  King 
street  west,  which  the  defendant  pur- 
chased from  one  Shepard  (the  mortgagor), 
and  which  were  sold  under  a  landlord's 
warrant  for  rent  due  by  the  defendant  for 

the  said  premises    62  OO 

For  fee,  advising  defendant  as  to  his  dissolu- 
tion of  partnership,  at  various  times   6  00 

$104  06 

The  defendant's  defence  was : 
1.  A  denial  of  the  plaintiff's  claim. 
^      2.  That  the  Court  had  no  jurisdiction  over  the  matters^ 
dispute ;  and 
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3.  He  pleaded  the  provisions  of  R.  S.  0.  ch.  130  respecting 

attorneys-at-law. 

The  item  of  $62  stood  in  the  account 

sued  upon  as  $69.33,  and  the 

Judge  at  the  trial  made  it  $62. 

As  it  stood  at  first  the  total 

amount  was   $111  39 

And  there  was  written  at  the  foot : 

Plaintiff  abandoned    11  39 


$100  00 

At  the  trial  the  amount  abandoned  was 
deducted  from  the  $104.06  after  the  above 
alteration  was  made  in  the  claim  ;  thus  . .      11  39 


Which  left  as  the  sum  claimed    $92  67 

The  evidence  shewed  the  plaintiff  had  agreed  to  take  $^  -^S^  ^0 

for  the  first  item  of  $36.06,  and  he  did  not  prove  a  bill  h  -ak{ 

been  rendered  for  the  last  item  of  $6,  and  it  was  struck  o  ifc. 
The  deduction  was  made  from  the  $92.67  of  $12.67,  and  a 
verdict  was  given  for  the  plaintiff  for  $80,  besides  cost^^^^ 

A  summons  on  behalf  of  the  defendant  was  lln  1 1  u[  ^  r~in 
obtained  from  a  Judge  in  Chambers  calling  upon  the  piffc 
tiff  to  shew  cause  why  a  writ  of  prohibition  should  ^^^ot 
issue  to  prohibit  the  Judge  of  the  Division  Court  of  ^•ilie 
County  of  York  from  further  proceeding  in  this  phi"B  nf, 
upon  the  grounds  that  the  said  Court  has  no  ju^~ 
diction  to  hear  or  determine  the  same,  as  the  plaint 
claim  is  for  the  sum  of  $100,  and  it  appears  that  $69,  a  -^30r- 
tion  of  it,  is  for  damages  arising  from  a  sale  of  goods  UK=i.c3er 
a  landloi'd's  warrant,  and  as  the  plaintiff  has  joined   "t«o  a 
claim  of  $60  and  upwards  for  damages  a  further  daino.  for 
debt. 

The  summons  was  subsequently  argued  before  Wilson, 
C.  J.,  who  delivered  the  following  judgment : 

Wilson,  C.  J. — The  argument  against  the  jurisdiction 

was : 

1.  The  claim  for  damages,  to  which  the  item  of 
relates,  cannot  be  joined  with  a  claim  for  debt  or  for  the 
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ayment  by  contract  of  money,  goods  or  labour :  2.  The 
aim  for  damages  cannot  be  joined  with  any  other  demand, 
the  claim  for  damages  is  for  a  sum  of  $60  independently 

the  other  claim  for  debt,  &c. :  3.  The  plaintiff  was 
ling  for  a  claim  for  damages  amounting  to  $62,  and 

excess  of  the  jurisdiction  of  the  Court,  which  has 
»gxiizance  of  claims  for  damages  only  to  the  extent  of 
10 :  4.  The  total  claim  being  $92.67,  composed  of  the  three 
3ms :  $36.06,  $62,  and  $6— $104.06,  less  the  sum  aban- 
med  of  $11.39 — it  does  not  appear  the  $11.39  abandoned 
E18  in  reduction  of  the  $62  for  damages,  and  unless  it 
ainly  appears  on  the  face  of  the  summons  or  other 
■oceedings  in  the  cause,  it  is  not  to  be  assumed  the  aban- 
mment  was  in  respect  of  the  claim  for  damages  so  as  to 
mfer  jurisdiction,  for  the  fact  of  jurisdiction  must  dis- 
Qctly  appear  upon  the  proceedings  in  Courts  of  inferior 
risdiction,  otherwise  the  fact  of  jurisdiction  will  not  be 
*esuraed. 

The  jurisdiction  of  the  Court  extends  to :  1.  All  claims 
I  personal  actions  (excepting  those  specially  excepted  in 
iction  53)  when  the  amount  claimed  does  not  exceed  $60: 

AH  claims  for  debt  when  the  amount  or  balance  claimed 
Des  not  exceed  $100 ;  and  3.  All  claims  for  debt  or  money 
smand  the  amount  or  balance  of  which  does  not  exceed 
200,  and  the  amount  or  original  amount  of  the  claim  is 
icertained  by  the  signature  of  the  defendant. 

But  when  the  unsettled  account  exceeds  in  the  whole 
iOO,  the  claim  is  not  cognizable  by  the  Court. 

It  is  not  necessary  to  say  whether  I  agree  with  Vogt  v. 
\oyle,  8  P.  R.  249,  or  not.  The  largest  sum  which  can  be 
^covered  in  the  Division  Court  is  $200,  and  that  is  when 
[le  amount,  or  the  ori^al  sum  of  which  it  is  a  balance, 
\  ascertained  by  the  f^ignature  of  the  debtor.  If,  in  addi- 
Lon  10  the  $200,  a  further  claim  not  exceeding  $100,  not 
quidated,  can  also  be  recovered,  that  is  increasing  the 
irisdiction  to  $300 ;  and  if,  in  addition  to  that  sum,  $60 
eud  also  be  recovered  for  a  trespass,  the  jurisdiction  will 
e  enlarged  to  $360. 

For  the  disposal  of  this  case  it  is  sufficient  to  determine 
lerely  whether  the  claim  of  $62  for  damages,  being  in 
xcess  of  the  $60  authorized  to  be  sued  for,  can  be  con- 
idered  as  reduced  to  $60,  or  below  that  sum,  by  reason  of 
he  plaintiff  having  reduced  his  whole  claim  for  that  and 
rther  demands  by  his  abandoning  the  sum  of  $11.39 ;  and 
'.  am  of  opinion  it  cannot  be  assumed  he  has  reduced  his 
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demand  for  damages,  as  there  are  other  claims  for  and  ii^^^^ 
respect  of  which  such  abandonment  may  presumably  ^-^"^^ 
applied,  as  well  as  to  the  particular  demand  of  the  $62. 

I  must,  therefore,  make  the  order  for  prohibition,  wit^V 
costs  to  be  paid  by  the  plaintiff  to  the  defendant. 

From  this  judgment  the  plaintiff  appealed  to  tl 
Divisional  Court. 


The  plaintiff  in  person  supported  the  motion, 
referred  to  Division  Courts  Act,  R.  S.  O.  ch.  47,  sec. 
sub-sec.  2  ;  O'BHens  Div.  Courts  Act  of  1879,  p.  43-8,  -»e?y 
469,  473 ;  Sinclair' 8  Div.  Courts  Act,  p.  53-64 ;  Carslak^  y 
Mapledoram,  2  T.  R.  473  ;  Walsh  v.  lonides,  1  E.  &  B.  ' 
Kerkin  v.  Kerkin,  3  E.  &;  B.  399 ;  Fitzsiwmom  v.  McjT-^i- 
tyre,  5  P.  R.  119 ,  Re  Higginhotham  v.  Mom^e,  21  U.  C.  H 
326;  Bridges  v.  Douglas,  13  L.  J.  N.  S.  358 ;  Stephens  ^^ 
Laplante,  8  P.  R.  52 ;  Vogt  v.  Boyle,  8  P.  R  249 ;  O.  J  Ac^^^ 
sees.  77,  78 ;  Chambers  v.  Green,  L.  R  20  Eq.  552;  ZJoj^^^ 
on  Prohibition,  116;  Re  Ricardo  v.  Maidenhead  LooC^^. 
Board  of  Health,  2  H.  &  N.  257 ;  Morris  v.  Cameron,  1 
C.  P.  422 ;  Re  Stogdale  and  Wilson,  8  P.  R  5. 

A,  C.  Gait,  contra,  in  addition  to  the  cases  above  reft 
to,  cited  Re  Mackenzie  v.  Ryan,  6  P.  R  323. 

The  arguments  sufficiently  appear  from  the  judgment 

December,  24,  1883.  RoSE,  J. — It  is  clear  from  the  case^ 
of  McKenzie  v.  Ryan,  6  P.  R  323,  that  the  abandonment^ 
must  be  in  the  first  instance  on  the  claim.    See  Rule  69  oi 
the  Division  Court  Rules  of  1854;  Rule  8  of  1869;  Sin^ 
cZair  D.  C.  Act, p.  240,  in  the  following  terms:  "Wher^ 
the  excess  is  abandoned,  it  must  be  done,  in  the  first 
stance,  on  the  claim." 

The  abandonment  in  this  case  on  the  claim  was  of  $11. 
on  items  amounting  to  $111.39,  say  10  per  cent.    If  th 
abandonment  is  applied  on  the  first  item,  the  secoi 
remains  over  $60,  i,  e.,  $69.33.    If  proportionately  on 
three,  the  second  remains  $62.40.   If  applied  on  the 
two  the  result  will  be  about  the  same,  as  the  third  item 
only  $6.    Unless  therefore  a  further  abandonment  wl 
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place  at  the  trial  of  S7  from  the  $69  assists  the  plain- 
the  Court  clearly  ;had  no  jurisdiction  to  entertain  and 
the  claim  as  to  the  second  item,  it  being  one  which  is 
Tight  under  the  first  of  the  three  classes  of  claims  pro- 
^  for  by  the  statute,  i.e.,  "All  claims  in  personal 
a.o  fcions  where  the  amount  claimed  does  not  exceed  $60." 

_*'or  the  reason  above  given  we  think  the  second  aban- 
dozument  could  not  be  made  at  the  trial. 

IM'he  plaintiff  urges  that  it  manifestly  appears  that  the 
lea^'vned  Judge  at  the  trial  applied  the  abandonment  on  the 
$(32  item.    There  is  nothing  shewing  us  that  this  is  so 
ai:]fc.<3,  if  he  did,  we  are  not  of  the  opinion  that  he  had  powe 
80   "to  do. 

^Ihe  plaintiff  says  that  though  the  claim  shews  that  the 
s^oond  item  comes  within  the  first  class  of  cases  mentioned 
^    the  statute,  the  evidence  shewed  that  it  came  under 
second  class,  where  the  jurisdiction  is  limited  to  $100, 
nrges  that  prohibition  to  an  Inferior  Court  should  not 
^  finranted,  unless  it  is  clearly  made  to  appear  that  under 
v^ew  of  the  facts  has  the  Inferior  Court  jurisdiction. 
-A^cimitting  the  law  to  be  as  claimed  by  the  pl^iintiff,  we 
^^^xilt  it  would  not  warrant  us  in  going  behind  the  claim 
Xoade  by  the  plaintiff  on  his  summons,  which  was  not 
f *^^Xided  at  the  trial  (if  such  power  to  amend  existed),  and 
^^^stigating  the  evidence  offered  to  find  that  the  claim,  as 
on  the  summons,  was  not  well  founded,  but  some 
^^^^T  claim  was  proven  which  the  plaintiff  has  not  made. 
^  ^    think  on  this  motion  we  must  take  the  claim  to  be  of 
^    mature  appearing  on  the  summons. 

are  then  asked  to  confine  the  prohibition  to  the 
item.    This  we  would  do  if  we  saw  our  way  clear 
^uch  a  course.    We  have  referred  to  Fitzsimmons 
-^Uclntyre,  5  P.  R.  119,  and  the  cases  there  cited  of 
pj^^^-isfe  V.  lonidea,  1  E.  &  B.  383,  and  Kerkin  v.  Kerldn,  3 
•   ^         B.  398.'  These  two  latter  cases  were  prohibitions 
^^^V^re  trial,  and  the  prohibition  being  confined  to  the  claim 
^^,^^*c^plained  of,  the  trial  could  well  proceed  as  to  the  claims 
^'tJiin  the  jurisdiction.    Here  the  order  is  after  trial,  and 


558 


THE  ONTARIO  REPORTS,  1884. 


the  judgment  is  for  one  sum,  embracing  two  or  more  claims.  ^  ^ 
How  can  we  say  what  part  of  the  $80  is  made  up  of  the^^^ 
amount  allowed  on  the  second  item  ?  i.  e.,  how  much  ha 
been  allowed  on  the  second  item  ?  To  what  sum  therefore- 
should  we  confine  the  prohibition  ?     If  we  confine  th* , 
prohibition  to  the  second  item,  what  application  should 
made  of  the  $11.92  ? 

In  Fitz^immons  v.  Mclntyre  the  prohibition  was  ref 
as  the  learned  Judge  at  the  trial  had  expunged  from 
record  the  count  complained  of.    The  learned  Judge  (1 
Justice  Gwynne)  who  gave  judgment  points  out  the  pi 
vision  in  the  C.  L.  P.  Act  for  joining  in  one  action  se* 
ral  and  distinct  causes  of  action.    It  may  be  that 
provisions  of  the  Judicature  Act,  Rule  115,  allow  sev^^^-ai/ 
causes  of  action  to  be  joined  in  the  Division  Court,  ^^nrf 
that  therefore,  if  one  of  the  several  is  beyond  the  juri&ciic- 
tion,  the  Judge  may  strike  it  out  and  proceed  with  ±he 
trial  of  the  others.    This  has  not  been  done  here,  and  we 
are  not,  therefore,  required  to  express  an  opinion  on  the 
point  raised  and  discussed  before  us  as  to  such  power  to 
join  the  three  several  causes  of  action  provided  for  by"  the 
statute.    Without  expressing  any  opinion  on  this  pointy 
we  think  it  would  be  well,  in  any  case  coming  before  the 
Division  Courts  in  which  one  of  several  items  appears 
beyond  the  jurisdiction  of  the  Court,  to  strike  it  out,  .so  as 
not  to  endanger  the  rest  of  the  claim  by  a  general  judgment 
embracing  the  doubtful  item. 

If  this  were  done,  and  prohibition  were  applied  for,  on 
the  ground  that  such  a  joinder  ousted  the  jurisdiction  of 
the  Division  Court,  an  appeal  to  the  discretion  of 
Court  might  be  successful  in  obtaining  a  judgment  sirwi^*^ 
to  that  given  in  Fitzaimmoiia  v.  Mclntyre, 

In  our  opinion  the  appeal  fails,  and  we  fear  moistba 
dismissed,  with  the  usual  penalty  of  costs.  I  ^ 

\% 

Wilson,  C.  J.,  and  Galt,  J.,  concurred.  %Vi 
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[COMMON  PLEAS  DIVISION.] 

Regina  V.  Matheson. 

mbUnff — Playing  at  Pharaoh — Conviction — Civil  action — 12  Geo.  II.  cIl 
28,  27  Geo.  II L  ch.  1,  sec.  2. 

i  defendant  was  coavicted  by  the  Police  Magistrate  of  the  City  of  Toronto  for 

lAying  at  a  game  of  cards  ciuled  Pharaoh,  contrary  to  the  statute  12  Geo.  II. 

h.  28,  and  sentenced  to  pav  £50  sterling,  the  penalty  thereby  imposed, 

!cf,  that  under  27  Geo.  III.'  ch.  1,  see.  2,  the  jurisdiction  of  Justices  of  the 

*eMoe  in  such  cases  was  taken  away,  and  in  lieu  thereof  the  recovery  of  such 

enftltj  was  to  be  by  civil  action. 

»  conviction  was  therefore  quashed. 

tbU,  Per  Wilson,  C.  J.,  that  the  defendant  could  have  been  convicted  under 
be  Ifnnicipal  Act,  46  Vic.  ch.  IS,  sec.  49,  sub-sec.  33,  against  gambling,  and 
he  by-law  passed  with  reference  thereto. 

This  was  an  application  to  quash  a  conviction  made  by 
e  Police  Magistrate,  under  12  Geo.  II.,  ch.  28:  "An 
3t  for  the  more  effectual  preventing  of  excessive  and 
ceitful  gaming." 

The  information  was  laid  by  the  deputy  chief  constable, 
d  alleged  that  the  defendant  did  unlawfully  play,  set  at 
ike,  and  punt,  at  a  certain  unlawful  game  of  cards,  to 
it,  the  game  of  pharaoh,  against  the  form  of  the  statute.'^ 
The  defendant  was  convicted  and  sentenced  to  pay 
>0  stg.,  or  be  imprisoned  for  ten  days. 

During  Michaelmas  Sittings,  November  3,  1883,  Mc- 
iduiel,  Q.C.,  and  Bigelow,  supported  the  motion.  The 
risdiction  of  Justices  of  the  Peace  to  convict  persons 
aying  at  Pharaoh  and  other  games,  by  12  Geo.  II  ch.  28, 
id  impose  the  penalties  thereby  given,  was  taken  away 
f  27  Geo.  Ill  ch.  1,  sec.  2,  which  provided  that  the 
snalties  were  not  to  be  recoverable  before  any  Justice  of 
16  Peace,  but  should  be  sued  for  by  action  of  debt,  bill, 
laint,  suit,  or  information,  in  any  of  His  Majesty  s  Courts 
^  Westminster.  The  remedy  must  therefore  be  by  action, 
id  the  conviction  is  therefore  clearly  bad.  The  case  of 
V.  Liston,  5  T.  R.  338,  which  decides  otherwise,  has 
H  overruled  by  Regina  v.  Tuddenliam,  9  Dowl.  937.  It 
shewn  that  the  game  "  Faro,"  played  by  defendant 
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was  the  same  game  as  "  Pharaoh,"  prohibited  by  12  Geo. 

II  eh.  28.  The  game  which  the  defendant  was  convicted 
of  playing  was  Faro,  and  it  is  so  designated  in  the  diction- 
aries: Latham's  Dictionary,  tit.  Faro:  Encli/cloposdia 
Britannica,  tit.  Faro, 

Fentoii,  County  Crown  Attorney,  contra.    The  case  of 
Rex  V.  Liaton,  5  T.  R.  338,  expressly  held  that  the  27  Geo. 

III  ch.  1,  only  applied  to  State  Lotteries,  and  a  reference , 
to  that  Statute  and  the  Acts  to  which  it  refers  confirms^ 
this  decision.  This  decision  was  given  within  six  ye 
after  the  27  Geo.  Ill  was  passed,  and  while  its  intent  and 
scope  was  fresh  in  the  recollection  of  the  Court.  The  i 
of  Eegina  v.  Tuddenham,  9  DowL  937,  was  decided  forty 
eight  years  afterwards,  and  the  ratio  decidendi  of  Wight 
man,  J.,  is  erroneous.  He  bases  his  judgment  upon  tb 
ground  that  the  Court  in  Bex  v.  Liston,  were  wrong : 
deciding  that  27  Geo.  Ill  ch.  1,  applied  only  to  pub! 
lotteries,  and  quotes  8  Geo.  I  ch.  2,  recited  therein 
applicable  to  private  lotteries.  Now  a  careful  examiixrmift* 
tion  of  the  latter  Act  will  shew  it  applies  to  state  lotteriT  ^ies 
and  Wightman,  J.,  was  evidently  misled  by  its  title. 

case  of  Begina  v.  Tuddcnham,  too,  was  not  a  decision  un^..fxider 
27  Geo.  Ill  ch.  1,  but  under  a  somewhat  analogous  lajB^ater 
Act.  46  Geo.  Ill  ch.  148,  sec.  59.    Besides,  the  27  Geo.  lU 
ch.  1,  does  not  repeal  other  Acts  in  pari  materia  with  12  z  Geo 

II  ch.  28  ;  for  example,  13  Geo.  II  ch.  19,  which  dedflsiTslares 
Passage  "  and  other  games  with  dice  to  be  within  the 
former  Act ;  and  18  Geo.  II  ch.  34,  which  enacts  ^  that 
"roulet,  or  roly  poly,  and  any  game  with  cards  or        —  dice 
already  prohibited  by  law,'*  shall  be  punishable  in  the 
manner  directed  by  12  Geo.  II.  ch.  28.    Of  its  own  strecximigtb, 
the  18  Geo.  IV.  ch.  34,  not  being  affected  by  27  Geo.  _  Ill 
ch.  1,  sustains  the  present  conviction :  Stephens's  DijijM    i,  q. 
Law  Note  XII,  Appendix.    As  to  the  distinction  bet^^ir^^ 
games  and  lotteries,  see  Bishop  on  Statutory  Crimes-^ar^  g^j 
cd.,  857-8, 861, 951-2.  See  Begina  v.  Orawshaw,  8  Cox_  Qq 
375, 1  Uell  C.  C.  303,  as  to  the  interpretation  of  anakzDytji^' 
Acts,  10  &  11  Wm.  Ill  ch.  17,  sec  1.  As  to  the  meaoMi^af 


REGINA  V.  MATHESON. 


561 


^  'Word  pharaoh  the  dictionaries  shew  that  pharaoh  and 

are  identical :  Chximbers^s  Encyclopedia  tit.  "  Faro 
^r^cester*  8  Dictionary,  tit.  faro.  It  ifi>  not  necessary  or 
^3ible  to  prove  that  the  defendant  played  this  game  of 
^^aoh  in  the  same  manner  in  which  it  was  played  in 
^9,  when  12  Geo.  II.  ch.  28  was  passed.  The  Court  will 
^Ume  it  is  the  game  prohibited  by  that  statute,  there 
^^ng  no  evidence  to  the  contrary. 

February  9,  1884.  Galt,  J. — The  statute  in  the  recital, 
"""lich  is  very  voluminous,  sets  out,  among  other  things  : 
And  whereas  several  persons  have  for  many  years  past 
Juried  on  and  set  up  certain  fraudulent  games  and  lotte- 
"Ses,  to  be  determined  by  the  chance  of  cards  or  dice,  under 
1)6  denomination  of  the  games  of  the  ace  of  hearts,  pha- 
raoh, basset,  and  hazard,  and  thereby  defrauded  several  of 
Sis  Majesty  s  subjects.  *  *  And  whereas  several  doubts 
lave  arisen,  whether  the  said  games  of  the  ace  of  hearts, 
>haraoh,  basset,  and  hazard  are  within  the  description  of  the 
otteries  prohibited  by  the  said  recited  Acts  of  Parliament." 
rhe  Act  then  ^oes  on  to  enact  that  all  persons  who  set  up 
otteries  under  any  of  the  names  or  devices  set  out  in 
ihe  Act  shall  forfeit  the  sum  of  £200.  The  above  men- 
ioned  games  are  not  included  in  this  section,  but  by  the 
2nd  section  it  is  enacted :  That  the  said  games  of  the  ace 
hearts,  pharaoh,  basset,  and  hazard  are,  and  are  hereby 
leclared  to  be  games  or  lotteries  by  cards  or  dice  within 
the  intent  and  meaning  of  the  said  in  part  recited  Acts,"  &c. 

The  meaning  of  this  is,  that  the  above  specified  games 
shall  be  treated  and  considered  to  be  lotteries  by  cards 
3r  dice,  within  the  intent  and  meaning  of  the  statute,  so 
»  to  subject  persons  offending  against  the  statute  to  "  be 
prosecuted  and  convicted,  and  the  penalties  and  forfeitures 
shall  be  sued  for  and  recovered  in  like  manner,  as  the  said 
penalties  and  forfeitures  are  by  this  Act  directed  to  be 
med  for  and  recovered,"  &c. 

The  3rd  se.'^tion,  under  which  the  defendant  has  been 
convicted,  is :    "  That  all  and  eveiy  person  and  persons, 

71— VOL.  IV  O.K. 
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who  shall  be  adventurers  in  any  of  the  said  games,"  &c,  "or  -j. 

shall  play,  set  at  stake  or  punt  at  either  of  the  said  games        ^  ^ 

of  the  ace  of  hearts,  phnraoh,  basset,  and  hazard,  and  shall  -Tj'^Jnj 
be  thereof  convicted  in  such  manner  and  form  as  in  andJEb^, 
by  this  Act  is  prescribed;  every  such  person  or  persons^ 
shall  forfeit  and  lose  the  sum  of  fifty  pounds,  to  be  sue<E^3 
for  and  recov^ered,  as  aforesaid."  • 

The  first  section  had  reference  to  persons  setting  uj-, 
lotteries  or  games,  the  penalty  for  which  was  £200,  an» . 
the  third  section  to  persons  playing  at  such  games, 
penalty  for  which  was  fifty  pounds,  but  both  'classy, 
were  to  be  proceeded  against  in  the  same  manner,  that 
to  say,  "  upon  being  convicted  thereof  before  any  oe 
Justice  of  the  Peace,"  &c.,  one-third  of  the  penalty  to 
paid  to  the  informer,  and  the  remaining  two-thirds  to  tl 
iise  of  the  poor  of  the  parish  where  such  offence  shall  ha* 
l)een  committed. 

It  is  plain,  therefore.,  that  in  this  case  it  was  fc3»  ^^^^ 
intention  of  the  Legislature  that  the  information  should  be^^ 
laid  by  any  person  who  chose  to  come  forward  as  an  ^ 
informer.  ^/^"^^ 

This  statute  remained  in  force  for  nearly  fifty  years^ 
when  the  Act  of  27  Geo.  III.,  ch.  1 :   "An  Act  to  render  ^ 
more  effectual  the  laws  now  in  being  for  suppressing 
unlawful  lotteries,"  which,  in  the  first  section,  after  refer-  ^ 
ring  among  others  to  the  above  Act,  recites :  Whereaa 
many  good  and  wholesome  provisions  are  enacted,  which 
require  to  be  maintained  and  carried  more  effectually  into 
execution:  And  whereas  great  difficulties  have  arisen  upon 
the  methods  of  conviction  of  offenders  against  the  said 
recited  Acts,  before  Justices  of  the  Peace,  and  many 
evavsions  of  the  said  recited  Acts  are  daily  put  in  practice,, 
for  remedy,  whereof  "  be  it  enacted  "  that  all  and  every  the 
said  recited  Acts,  and  every  article  and  thing  in  them 
contained  touching  and  concerning  lotteries,  and  not  by 
this  Act  altered  or  repealed,  or  other  provision  made  in  ^ 
lieu  thereof,  shall  be  duly  put  in  execution  according  to  ^ 
the  tenor  of  the  said  recited  Acts,  and  under  the  penalties 
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therein  contained,  to  be  raised,  levied,  and  disposed  of,  as 
in  and  by  this  Act  is  directed." 

Sec.  2  then  enacts:  "That,  from  and  after  the  day  on 
which  this  Act  shall  receive  His  Majesty's  Royal  assent, 
no  pecuniary  penalty  or  penalties  which  shall  be  incurred 
by  any  person  or  persons  offending  against  such  parts 
of  the  said  Acts,  or  any  of  them,  as  touch  and  concern  lot- 
teries shall  be  recovered  or  recoverable  before  any  Justice 
or  Justices  of  the  Peace,  but  shall  and  may  be  sued  for  "  in 
any  Court  of  Record  at  Westminister,  and  one-half  of  the 
penalty  shall  go  to  the  use  of  His  Majesty,  and  the  other 
with  full  costs  of  suit  to  the  person  who  shall  sue  for  the 
same. 

It  is  to  be  observed,  as  already  mentioned,  that  by  sec. 
2  of  12  Geo.  II.,  the  games  therein  mentioned  are  expressly 
declared  to  be  lotteries  by  cards  or  dice.  It  therefore  ap- 
pears to  me  that  they  must  be  so  considered  in  reading  the 
provisions  of  the  Act  of  27  Geo.  III.,  and  consequently  that 
the  jurisdiction  of  the  Justices  of  the  Peace  to  enforce  the 
penalties  is  taken  away. 

I  am  aware  that  the  case  of  Rex  v.  Liston,  5  T.  R.  328, 
is  opposed  to  this  opinion,  but,  as  was  said  in  the  case 
of  RegiTia  v.  Tuddenham,  9  Dowl.  937,  by  Wightman,  J.,  at 
p.  942  :  "  That  decision  is,  I  confess,  an  extraordinary  one 
to  my  mind."  The  case  there  referred  to  appears  not  to 
he  reported  anywhere. 

There  have  been  numerous  statutes  passed  in  England 
since  that  case  was  decided  by  which  the  law  respecting 
illegal  lotteries,  has  been  allowed,  but  as  they  are  not  in 
force  in  this  Dominion  we  are  without  authority  beyond  the 
case  of  Regina  v.  Liston ;  and  in  Regina  v.  Tuddenham' 8 
case,  Wightman,  J.,  expresses  a  strong  doubt  as  to 
"  whether  the  Court  would  now  arrive  at  the  same  con- 
clusion." 

I  have  carefully  considered  the  two  statutes,  and  as 
I  am  of  opinion  the  27  Geo.  III.  covers  this  case,  I  think 
this  motion  should  be  made  absolute  to  quash  the  con- 
viction. 
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Wilson,  C.  J.— The  purpose  of  the  27  Geo.  HI.,  ch.  1, 
was  to  put  an  end  to  prosecutions  for  gaming,  prohibited 
by  the  12  Geo.  II..  ch.  38,  being  carried  on  before  Justices 
of  the  Peace,  because  "  great  difficulties  have  arisen  upon 
the  methods  of  conviction  of  offenders  against  the  said  re- 
cited Acts  before  Justices  of  the  Peace,  and  many  evasions 
of  the  said  Acts  are  daily  put  in  practice."  and  by  sec.  2  of 
the  first  mentioned  Act  it  was  expressly  enacted  that  "  no 
pecuniary  penalty  or  penalties  which  shall  be  incurred  by 
any  person  offending  against  such  parts  of  the  recited  Acts, 
or  any  of  them,  as  touch  and  concern  lotteries,  shaU  be 
recovered  or  recoverable  before  any  Justice  or  Justices  of 
the  Peace,"  but  shall  be  sued  for  by  any  person  "by  action 
of  debt,  bill,  plaint,  suit,  or  information,  in  any  of  His 
Majesty's  Courts  of  Record  at  Westminster." 

That  has  not  been  done,  but  the  defendant  has  been  pro 


secuted  for  and  been  convicted  by  the  Police  Magistrate  o^^K:  «Df 
this  city  under  the  12  Geo.  II  ch.  28. 

I  quite  agree  with  the  judgment  of  my  brother.  Gait,  an(^^K~z3c7 

I  think  we  are  quite  warranted  by  the  decision  in  9  DowL 
937  in  quashing  this  conviction,  notwithstanding  the 
in  5  T.  R.  338. 

There  is  provision  in  the  Municipal  Act,  46  Via,  ch.  1^ 
sec.  49,  sub-sec.  33,  against  gambling,  which  has  been  iwd 
force  for  many  years,  and  I  believe  there  is  a  by-law 
force  applicable  to  a  case  like  this,  under  which  the  defea.- 
dant  might  have  been  prosecuted. 

The  order  will  be  absolute  quashing  the  conviction,  (a^ 


(a)  This  case  was  argued  before  Wilson,  C.  J.,  and  Gait,  J.,  O0l«'t 
J.,  having  ceased  to  be  a  member  of  the  Coart  on  his  appointmm^  ^ 
Jodge  of  the  Conrt  of  Appeal,  and  the  vacancy  not  having  been  thenfiH^^ 
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[COMMON  PLEAS  DIVISION.] 

Sutherland  v.  Patterson. 


Chiarantee — Promissory  note. 

On  11th  June,  1877,  defendant  wrote  to  the  plaintiff  that  J.  S.,  the  penon  he 
wished  to  assist,  "informs  me  now  that  I  could  heln  him  by  pledging  myself  to 
you  that  you  mi^ht  ^ve  him  a  letter  of  credit  in  Montreal,  and  1  now  say,  if 
you  will  assift  him  in  that  way  to  $7000  or  $8000  that  1  will  become  respon- 
sible to  you  for  the  like  amount  in  any  manner  you  may  wish.  &c."  J.  8.  then 
applied  to  the  plaintiff;  who  gave  a  continuing  guarantee  in  his  farour  to  some 
Montreal  merchants,  dated  ^th  August,  for  goods  to  the  extent  of  $5000,  for 
three  years.  At  the  same  time  the  following  note  signed  by  the  defendant  in 
blank  was  filled  up  by  J.  S.  :  Three  years  after  date  I  promise  to  pay  to  the 
order  of  J.  S.  $5000  &c."  "  Value  received  "  To  which  was  added.  "  Tnis  note 
ia  given  as  collateral  security  for  a  guarantee  of  $5000  given  to  J.  S.  by  A.  S./' 
the  plaintiff.  No  notice  was  ever  given  to  defendant  of  tne  plaintiff"s  guarantee, 
or  of  the  form  in  which  the  note  was  filled  in.  In  an  action  on  the  ^fendant'a 
letter  as  a  continuing  guarantee  ;  and  on  the  note. 

Per  Wilson,  C.  J.— Tne  letter  was  a  guarantee,  but  not  a  continuing  one,  and 
there  could  be  no  recovery  under  it  as  the  evidence  shewed  that  the  amount  ef 
$5000  secured  thereby  had  been  paid. 

Per  Galt,  J.,  agreeing  with  the  judgment  of  Burton.  J.  A.,  at  the  trial,  ii 
was  not  a  guarantee,  but  merely  a  proposition  leading  up  to  a  guarantee  ;  at 
all  events  if  a  guarantee  it  was  not  a  continuing  one. 

ffddf  also,  that  the  note  was  not  a  negotiable  promissory  note,  not  being  made 
Pjavable  absolutely  and  at  all  events,  but  only  as  collateral  security  for  plain- 
tiff 's  guarantee. 

This  action  was  tried  before  Burton,  J.  A.,  without  a 

The  statement  of  claim  alleged  first,  a  claim  on  a  pro- 
missory note  for  $5,000,  and  second,  a  promise  that  if  the 
plaintiff  would  assist  one  John  Sutherland  to  procure  a 
sum  of  money  not  exceeding  $8,000,  he,  the  defendant, 
would  be  responsible  to  him  for  any  sum  not  exceeding 
that  amount. 

There  were  a  number  of  grounds  of  defence  set  out,  but 
it  is  unnecessary  to  detail  them. 

It  was  proved  that  on  the  llth  June,  1877,  the  defendant 
wrote  a  letter  dated  in  Michigan,  to  the  plaintiff,  as  follows : 

have  frequently  said  tooarmutaal  friend,  John''  (meaning  thereby 
one  John  Sutherland),    that  at  any  time  I  coald  be  of  assistance  to  him  in 
business  he  was  at  liberty  to  give  me  a  call,  and  he  informs  me  now  that 
I  could  help  him  by  pledging  myself  to  you,  that  yon  might  give  him  a 
letter  of  credit  in  Montreal ;  and  I  now  say,  if  yon  will  assist  him  in  that 
^mj  to  seven  or  eight  thousand  dollars,  that  I  will  become  responsible  to 
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yon  for  the  like  smoant  in  any  manner  yon  may  wish,  as  I  am  folly  t 
fied  that  John  will  protect  and  take  care  of  any  one  who  would 
generous  enough  to  assist  him/' 

The  person  mentioned  in  that  letter  applied  to  the 
plaintiff,  but  it  did  not  appear  at  what  time,  and  obtaine 
from  him  a  letter  dated  28th  August,  1877,  but  whether 
was  actually  written  on  that  day  or  the  29th,  did  doc^ 
appear  very  clearly. 

The  letter  was  as  follows : — 

^<  Messrs.  James  Johnston  &  Co.,  Montreal. 

*  *  Otnthmen  : — 

"  I  hereby  guarantee  to  you  payment  for  any  goods  sold  by  you  _ 
John  Sutherland,  to  the  extent  of  $5,000.    This  is  to  be  %  continni  . 
guarantee  for  three  years  from  date  of  first  sale. 

"Yours, 

''A.  SCTHBRLAKD.' 

At  the  time  when  the  plaintiff  gave  this  guarantee,  JZa 
received  from  John  Sutherland  a  promissory  note  sign^H^^ 
by  the  defendant.    It  must  have  been  in  blank,  for  » 
defendant  was  not  present,  and  the  plaintiff  swore  it  ip^^t^^ 
filled  up  and  given  to  him  by  Sutherland  at  the  same  ti  :3B3De 
as  he  signed  the  guarantee.    It  was  as  follows  : — 

"Belletillb,  August  29th,  1877— f  5, 00^9. 
''Three  years  after  date  I  promise  to  pay  to  ttie  order  of  J'^>lm 
Sutherland  $5,000,  at  the  office  of  Mr.  A.  Sutherland,  Canifton,  T-^alixe 
received.    This  note  is  given  as  collateral  security  for  a  guarantee  of 
$5,000  given  to  John  Sutherland  by  Alexander  Sutherland. 

"R.  PArrEBsoH--" 

The  learned  Judge  directed  judgment  in  favour  of  tJmo 

defendant,  as  follows  : 

Burton,  J. — It  is  clear  the  plaintiff  is  not  entitled  t^o 
recover  upon  what  is  described  in  the  claim  as  a  promiasoiry 
note.    The  money  referred  to  in  it  is  not  payable  at  al-I 
events,  but  the  party  taking  it  would  have  to  enquire  iurt^ 
an  extrinsic  fact  to  ascertain  whether  it  was  payable.  Tb.^ 
enquiry  therefore  is  confined  to  the  plainti^s  right 
recover  upon  the  guarantee. 

The  defendant  contends  that  the  letter  of  the  II 
June,  1877,  was  not  in  itself  a  complete  guarantee,  \^^^^ 
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•e  promise  that  if  he  complied  with  his  request  he 
on  being  notified,  give  him  a  guarantee  in  such 


aintift'  to  Johnson  &  Co.,  did  not  fall  within  the  terms 
5  guarantee,  which  was  to  indemnify  the  plaintiff  in 
/ent  of  his  granting  to  John  Sutherland  a  letter  of 
on  Montreal :  that  the  letter  given  was  not  a  letter 
dit,  but  a  continuing  guarantee  for  three  years. 
J  terms  of  the  defendant's  letter  to  the  plaintiff,  are 
:  "  He,"  that  is  the  person  whom  he  wished  to  assist, 
ms  me  now  that  I  could  help  him  by  pledging  myself 
1,  that  you  might  give  him  a  letter  of  credit  in  Montreal, 
now  say  that  if  you  will  assist  him  in  that  way  to 
or  eight  thousand  dollars,  that  I  will  become  respon- 

0  you  for  the  like  amount  in  any  manner  you  may 

1  plaintiff  never  replied  to  the  letter,  but  in  the  month 
igust  following  gave  to  John  Sutherland  a  letter  to 
5.  James  Johnston  &  Co.,  of  Montreal,  to  guarantee 
lyment  of  any  goods  sold  by  them  to  John  Sutherland 
extent  of  $5,000,  the  same  to  be  a  continuing  guar- 
for  three  years. 

the  time  that  this  was  given,  John  Sutherland  pro- 
a  blank  note  signed  by  the  defendant,  which  he  mled 
a  like  amount,  and  is  the  document  I  have  first  refer- 
,  but  this  does  not  carry  the  case  any  further,  as  there 
evidence  that  the  defendant  was  aware  of  the  purpose 
ich  it  was  applied,  nor  does  it  appear  under  what 
istances  it  came  into  the  possession  of  John  Suther- 

are  driven,  therefore,  to  consider  whether  the 
was  a  complete  guarantee  in  itself,  or  a  mere 
jsion  of  willingness  to  come  under  such  an  obligation. 
I  letter  was  not  binding  at  first,  and  was  revocable 
acted  upon  by  the  plaintiff ;  but  the  question  is,  did 
)me  binding  even  if  acted  upon,  without  some  notice 
\  defendant  of  his  willingness  to  become  liable,  or 
)me  further  act  necessary. 

Da  unable  to  distinguish  this  case  from  Mclver  v. 
rdaon,  1  M.  &  S.  557,  and  must,  I  think,  regard  this 
a  perfect  and  conclusive  guarantee,  but  only  as  a 
rttion  tending  to  a  guarantee:  that  is,  if  you  will 
it  to  give  the  letter  of  credit  he  wishes,  I  will  be 
5  to  become  responsible  by  giving  such  a  letter  of 
itee  as  you  will  be  satisfied  with. 
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I  incline  to  think  the  defendant  puts  too  narrow 
construction  upon  the  meaning  of  the  words,  "  letter 
credit,"  but  in  the  view  I  take  of  the  other  point  it  is  nc^  ^ 
necessary  to  express  any  opinion  upon  it.  ^ 

I  enter  judgment  for  defendant,  with  costs. 

In  Michaelmas  sittings,  Bethune,  Q.  C,  moved  on  not#'^-^  . 
to  set  aside  the  verdict  for  the  defendant  and  to  entegg^^^^  ^ 
verdict  for  the  plaintiff  on  the  law  and  evidence.  ^  ^ 

During  the  same  sittings,  Beikune,  Q.  C,  supported 

motion.    There  are  two  questions  raised  here:  1,  Whe^^^^^^  ^ 

the  letter  of  the  11th  June  constituted  a  good  gua^^^ 

tee;  and   2,  Whether  the  note  sued  on  constitut^^^ 

valid  promissory  note.     The  learned  Judge  on 

authority  of  M elver  v.  Richardson,  1  M.  &  S. 

held  that  this  was  not  a  complete  guarantee,  but  nx^^^y^/ 

a  proposition  tending  to  a  guarantee.    It  is,  however  ^ 

good  guarantee,  as  it  contains  a  present  promise  to  pay. 

It  is  also  a  continuing  guarantee:  Joruta  v.  Williams, 

7  M.  &  W.  493.    Then  as  to  the  note.    It  is  a  valid  note. 

It  is  payable  at  all  events.     The  condition  as  set  out  ^ 

the  note  does  not  take  away  from  its  character  as  a  no^- 

There  is  nothing  to  prevent  a  note  being  taken  as  collate^^^ 

security,  and  the  mere  statement  of  that  fact  in  the  nc^^ 

cannot  deprive  it  of  its  character  as  a  note:  Wim  ^1' 

Charlton,  4  A.  &  E.  786 ;  Famcourt  v.  Thome,  9  Q. 

312  :  and  these  cases  have  never  been  overruled.  The  ca^^f 

1*"' 

of  Hall  V.  Merrich,  40  U.  C.  R.  566,  in  our  own  Court,  - 
relied  on  as  shewing  the  contrary ;  but  the  cases 
referred  to  do  not  appear  to  have  been  cited.    In  an^^ 
event  the  note  may  be  looked  at  as  evidence  of  th^ 
guarantee. 

KoHhmp,  (of  Belleville),  contra.    As  to  the  guaranteed 
The  words  used  in  the  letter,  namely,  "  letter  of  credit.-^ 
are  entitled  to  much  greater  weight  than  the  learned  Jud^ 
attributed  to  them.    The  letter  merely  provided  for  tta 
giving  of  a  letter  of  credit.    A  letter  of  credit  has  a  we^ 
known  legal  signification,  namely,  an  order  to  put  mone 
to  a  man's  credit.    If,  therefore,  the  letter  is  looked  upc 
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merely  a  letter  of  credit,  and  had  been  acted  upon  as 
such,  and  the  money  placed  by  defendant  to  John  Suther- 
land's credit,  the  evidence  shews  that  it  has  long  since 
T>een  paid.    Here,  instead  of  giving  a  letter  of  credit,  the 
defendant  gave  a  continuing  guarantee.    The  letter  does 
3iot  amount  to  a  guarantee,  as  pointed  out  by  the  learned 
Judge,  but  merely  a  proposition  which  might  result  in  a 
guarantee.    It  certainly  was  necessary  that  the  defendant 
should  have  been  not'iied  that  the  plaintiff  accepted  it  as  a 
guarantee  and  intended  to  act  upon  it  as  such :  Mclver 
V.  Richardson,  1  M.  &  S.  557.   It  cannot  be  construed 
M  a  continuing  guarantee.    If  looked  upon  as  a  guarantee 
for  a  bum  of  85,000,  and  not  a  continuing  guarantee  for  that 
sum,  the  evidence  shews  that  that  amount  has  been  paid. 
The  case  of  Kaatner  v.  ITiTw^anZe?/,  20  C.  P.  101, is  conclu- 
sive in  the  defendant's  favor.   Then  as  to  the  note.    This  is 
clearly  not  a  valid  note.  The  condition  annexed  to  it  takes 
away  from  it  its  absolute  character  and  thus  deprives  it  of 
the  essential  requisite  of  a  note.    Before  any  liability  could 
attach  under  it,  John  Sutherland  must  make  default  in 
payment  of  the  amount  guaranteed,  aad  the  plaintiff  must 
Make  payment  of  same.  Hall  v.  Merrick,  10  U.  C.  R.  566, 
is  conclusive  on  this  point.    The  note  cannot  be  looked 
^pon  as  a  guarantee  itself :  Hall  v.  Merrick,  40  U.  C.  R. 
see-  nor  as  evidence  of  the  guarantee.    The  evidence 
^^'Hrs  that  the  note  was  signed  by  the  defendant  in  blank, 
the  manner  in  which  it  was  filled  in,  namely,  with- 
«ny  notice  to  the  defendant,  cannot  be  looked  at  to 
^"^^^    effect  to  the  defendants  intenti(m  in  writing  the 
guarantee. 

'^^^thvme,  Q.  C,  in  reply.    The  term  "  letter  of  credit,"  is 
^sed  in  the  technical  sense  of  a  letter  of  credit  given 
^  bank,  but  must  be  considered  in  the  light  of  the  fact 

it  was  given  to  a  merchant,  a  person  not  in  the  position 
^    ^S^ve  a  letter  of  credit^  and  to  be  used  by  him  in  such 
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X^ke  amount  "in  any  manner  you  may  wish."    No  notice 
"^^as  ever  given  to  the  defendant  that  such  a  guarantee  had 
^fceen  given  or  his  blank  note  filled  up  as  collateral,  and  he 
^^ras  never  consulted  by  the  plaintiff,  nor  did  he  ever 
^^jLecnte  any  instrument  to  indemnify  the  plaintiff,  unless, 
Sndeed,  the  fact  that  John  Sutherland  filled  in  the  blank 
-Mkote  can  be  so  considered,  and  if  so,  the  only  claim  the 
;jplaintiff  has  on  the  defendant  is  on  the  note. 

I  quite  agree,  however,  in  the  judgment  of  the  Chief 
Justice,  that  if  the  letter  was  a  guarantee  it  was  not  a 
-^K>iitinuing  guarantee. 

It  is  plain  for  the  reasons  given  by  the  learned  Judge 
^tiie  note  is  not  a  negotiable  promissory  note,  and,  moreover^ 
it  was  in  its  circumstances  very  similar  to  the  case  of  Hall 
"V.  Merrick,  40  U.  C.  R.  566,  and  on  the  authority  of  that 
'^case  and  the  cases  therein  cited  we  hold  the  plaintiff  can- 
:^ot  recover  in  this  action  (a). 

Motion  diamissedj  with  costs. 


O^^^^^l  This  case  waa  argued  before  Wilson,  C.  J.,  and  Gait,  J.,  alone, 
-^T*  ^)  J.y  haying  ceased  to  be  a  member  of  the  Court  on  his  appointment 
ft\^  ^^^»4ge  of  the  Court  of  Appeal,  and  the  vacancy  not  having  been  then 
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[CHANCERY  DIVISION.] 
SWAINSON  V.  BeNTLEY. 

Will — Copstrudion — Oift  of  maintenance  **  while  doMt  remauu  at  home,*' 

A  testator  devised  certaiD  lands  to  his  two  sons,  declaring  that  the  ti. 

cies  thereinafter  mentioned  should  be  a  charge  thereon.    He  thei»>^^^^^ 
bequeathed  certain  pecuniary  legacies  to  his  daughters,  adding,      «  ^^ff 
give  and  devise  also  unto  [his  said  daughters]  their  support  and  maii^  ^     .  *' 
teoance  so  long  as  they,  or  either  of  them,  remain  at  home  with  H^'M^g^i^' 
two  sons]  J "  and  he  gave  his  personal  property  to  his  two  sons  in  equt^ 
shares. 

titld^  that  the  support  and  maintenance  of  the  plaintifis  waa,  by  the  wi'  ^^^-^^| 
maide  a  charge  upon  the  lands ;  and  they  might  for  sufficient  reasoc^^^^J 
cease  to  live  at  nome,  and  yet  still  be  entitled  to  such  support  a- 
maintenance. 


This  was  an  appeal  from  the  report  of  the  Master 
Whitby.    The  circumstances  of  the  case  are  fully  set  o 
in  the  judgment. 

The  appeal  came  up  for  argument  on  September  14ti 
1882,  when  it  was  enlarged  to  allow  of  a  certificate  bei/?^ 
obtained  from  the  Master  as  mentioned  in  the  judgment. 

On  September  21st,  1882,  it  came  up  for  final  argument, 
and  it  was  agreed  the  cause  should  be  heard  on  further 
directions  at  the  same  time,  to  save  expense. 

The  evidence  before  the  Master  went  to  shew  that  while 
the  plaintiffs  Martha  Swainson  and  Matilda  Swainson 
remained  at  home  they  were  not  properly  fed,  and  clothed,, 
and  suffered  privation. 

S,  H,  Blake,  Q.C.,  for  the  appellants.  The  infants  who 
left  their  home  weie  obliged  to  do  so,  and  the  lands  are 
liable  for  their  support.  The  principle  is  the  same  as  in 
Griffith  V.  Pater  son,  20  Gr.  615.  The  Master  was  wrong  in 
assuming  that  the  maintenance  should  be  out  of  the  rents 
and  profits  only. 

RaSy  for  the  respondents.  The  plaintifls  have  suffered 
no  greater  privations  than  their  brothers.  Moreover  the 
guardian  should  have  applied  long  ago,  and  had  part  of 
the  lands  sold  to  support  the  infants.   Again  the  income  is- 
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pHmd  facie  the  fund  liable  for  maintenance ;  the  coiyvs 
is  not  resorted  to,  until  the  income  fails.  The  Master, 
therefore,  was  right. 

S,  H.  BUike,  Q.C.,  we  have  nothing  to  do  with  the 
guardian.  The  infants  should  be  allowed,  at  any  rate  $12.50 
^  year  for  the  six  years  past  making  $225,  and  8oO  a 
year  each  until  twenty-one,  and  costs  of  the  litigation.  I 
rekr  to  Robson  v.  Jardine,  22  Gr.  420,  and  cases  cited 
therein,  and  to  Heap  v.  Bell,  16  Gr.  412. 

September  21st,  1882.    Ferguson,  J.  —  This  is  an 
*F>peal  from  the  repoit  of  the  Master  at  Whitby.  The 
/>-'«iiitiffs  are  Matilda  Swainson,  Eliza  Swainson,  and 
A^'-ar-tha  Swainson,  who  are  infants,  and  sue  by  Solo- 
^OKim  Stollett,  their  next  friend,  who  is  also  their  testamen- 
^'J^  guardian  and  executor  of  the  will  of  their  putative 
^'^ifc.er  Henry  Swainson.    The  defendants  are  Mary  Ann 
^^^=^tley,  John  Bentley  her  husband,  and  Charles  Swainson. 

^^'^^  defendant  Mary  Ann  Bentley  purchased  one  hundred 
"^^^'^^^""'^^sof  the  lands  that  were  of  the  plaintiffs'  putative  father 
^  John  Swainson.  The  defendant  Charles  Swainson  and 

^^^^^^  Swainson  are  illegitimate  sons  of  the  late  Henry 
"^^^^•^Binson.     These  children  were  all  children  of  one 
**"^Tgaret  Walker.    The  late  Henry  Swainson,  by  his  will, 
ised  to  each  of  his  sons  Charles  and  John  one  hundred 


of  land,  and  he  made  bequests  to  the  plaintiffs  that 
^  appear  hereafter.    The  first  clause  of  the  will  is  as 
OW8  : 

^  give  and  bequeath  unto  John  Swainson,  my  illegitimate  son  by 
Walker,  one  hundred  acres  of  land,  being  the  west  half  of  lot 
^^^ber  one  in  the  fifth  concession  in  the  township  of  Reach  in  the  county 
^^^^tftrio,  subject  to  the  legacies  hereinafter  mentioned,  which  are  hereby 
and  declared  a  charge  on  the  said  lands." 

e  second  clause  of  the  will  is  as  follows  : 
}  ^ve  and  bequeath  unto  Charles  Swainson,  my  illegitimate  son  by  the 
^  ^fargaret  Walker,  the  south-west  quarter  of  lot  number  one  in  the 
concession  of  the  township  of  Reach,  and  lot  number  eij^hteen  in  the 
concession  of  the  township  of  Uxbridge,  subject  to  the  legacies 


-^^IV^    ^^t>^b«f<«e  mentioned,  which  are  hereby  charged  with  the  payment 
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The  fourth  clause  of  the  will  is  as  follows : 

"  I  give  and  devise  unto  Sarah  Swainson,  Jane  Swainson,  MatQda- 
SwaiuBon,  Martha  Swainaon,  and  Eliza  Swainson,  all  illegitimate  children 
of  me  the  said  testator  by  the  Kiid  Margaret  Walker,  the  turn  of  thirty 
dollars  each,  to  be  paid  to  them  on  their  marriage  respectively  or  on  their 
obtaining  the  age  of  eighteen  years,  and  also  their  support  and  mainten- 
ance so  long  as  they  or  either  of  them  remain  at  home  with  the  said 
John  Swainson  and  Charles  Swainson ;  and  I  hereby  charge  the  said  lands 
hereinbefore  betiueathed  to  the  said  John  Swainson  with  the  payment  of 
one  half  the  legacies  hereinbefore  mentioned,  and  I  also  chai^  the  lands 
bo(|Ucathed  to  the  said  Charles  Swainson  with  the  payment  of  the  other 
half  of  the  said  legacies." 

By  the  fifth  clause  of  the  will  he  gave  his  personal 
propei-ty,  after  payment  of  his  funeral  and  testamentary 
expenses,  to  John  Swainson  and  Charles  Swainson  in  equal 
shares.  The  testator  died  October  3rd,  1871.  At  the  time 
of  the  purchase  by  the  defendant  Mary  Ann  Bentley  she 
had  notice  of  the  charge  upon  the  land  she  was  purchasing, 
and  she  retained  in  her  hands  the  sum  of  $460  of  the  pur- 
chase money  as  an  indemnity  against  it. 

This  suit  is  brought  to  compel  payment  of  the  plaintiffs^ 
legacies,  they  asking  that  an  account  of  the  value  of  their 
annual  maintenance  and  of  the  legacies  may  be  taken,  that<^ 
the  defendants  may  be  ordered  to  pay  the  same,  and  thafct-  ^ 
in  default  thereof  the  lands  or  a  competent  part  tbereob^-^ 
may  be  sold  and  the  proceeds  applied  in  and  towards  pay  -^r;^ 
ment  &c.,  and  that  the  defendants  other  than  John  Bentley : 
be  ordei*ed  to  pay  any  deficiency. 

The  cause  came  on  by  way  of  motion  for  judgment,  an 
it  was  referred  to  the  Master  to  enquire  and  ascerta^^ 
whether  a  proper  and  sufficient  support  and  maintenan^- 
had  been  afforded  by  the  defendants  to  the  plaintiffs 
directed  by  the  bill,  and  it  was  ordered  that  in  the  eve 
of  the  Master  finding  that  there  had  not  been  such  prop 
and  suihcient  support  and  maintenance  of  the  plaintiffs 
the  defendants,  he  should  ascertain  and  state  what  was  d 
from  the  defendants  to  the  plaintiffs  by  reason  of  sukc^ 
insufhcient  maintenance,  and  what  would  be  a  proper  su'je? 
to  be  allowed  for  the  future  maintenance  and  support  of 
the  plaintiffs  according  to  the  will.    Further  dii-ectioos- 
and  the  question  of  costs  were  reserved. 
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The  Master,  by  his  report,  found  that  there  was  nothing 
^ue  by  the  defendants  or  either  of  them  for  the  past  sup- 
lX>rt  and  maintenance  of  the  plaintiffs:  that  Matilda  Swain- 
^on  had  been  paid  her  legacy  on  April  18th,  1881,  after 
'^lie  filing  of  the  bill,  she  having  attained  the  age  of 
eighteen  years  on  October  19th,  1880:  that  Eliza  Swainson 
"^"ould  be  entitled  to  receive  the  legacy  to  her  of  $30 
^>aQ   August  13th,  1885,  and  that  Martha  Swainson  was 
^^»titled  to  receive  her  legacy  of  830  on  August  21st 
^82,  or  on  their  respective  mairiages,  should  such  sooner 
"^-nke  place:  that  the  sum  of  $60  per  annum  for  each  of  the 
'^^laintiffs,  except  Matilda,  would  be  a  proper  sum  to  be 
^^^llowed  for  their  future  maintenance  and  support  according 
^^^o  the  will :  that  Eliza  Swainson  was  the  only  one  of  the 
'Cz^laintiifs  living  on  the  lands,  and  that  she  was  living  with 
"Kmer  mother  on  that  portion  of  the  lands  belonging  to  the 
defendants,  the  Bentleys,  in  a  house  provided  for  them : 
^fchat  Matilda  lived  with  her  mother  and  John  Swainson  for 
"fchree  years  after  her  father's  death,  but  has  since  that 
time  supported  and  maintained  herself:  that  Martha  was 
jKidopted  by  one  Blight  shortly  after  her  father's  death,  and 
^^as  supported  and  maintained  by  him  for  about  six  yeare, 
"%hat  she  then  went  out  to  service,  and  has  since  remained 
in  service  supporting  and  maintaining  herself. 

The  appeal  is  upon  the  ground  that  the  Master  should  have 
"found  that  a  proper  and  sufficient  support  and  maintenance 
liad  not  been  afforded  by  the  defendants  to  the  plaintiffs  as 
directed  by  the  will :  that  the  Master  should  have  found 
that  certain  sums  of  money  were  due  by  the  defendants  to 
the  plaintiffs  by  reason  of  such  insufficient  maintenance  : 
that  the  Master  should  have  found  that  a  proper  and  suffi- 
cient maintenance  had  not  been  afforded  by  the  one  or  the 
other  of  the  defendants  to  certain  of  the  plaintiffs,  and 
that  certain  sums  of  money  were  due  from  one  or  the  other 
of  the  defendants  to  cei-tain  of  the  plaintiffs  by  reason  of 
sach  insufficient  support  and  maintenance. 

The  appeal  came  on  before  me  on  the  14th  instant,  and 
I  thought  it  desirable  that  the  Master  should  certify  as  to 
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the  reason  of  his  finding  that  there  was  nothing  due, 
whetlier  it  was  because  proper  support  and  maintenance 
had  been  provided,  or  because  the  right  to  it  had  been  for- 
feited by  violation  of  the  provisions  of  the  will,  and  as  to 
the  reason  of  his  finding  at  all  in  respect  of  the  future  sup- 
port and  maintenance,  he  having  found  that  nothing  was 
due,  and  I  directed  the  appellant  to  obtain  such  certificate 
from  the  Master.  The  cause  stood  over  till  to-day,  and  it  was 
agreed  that  the  appeal  should  be  disposed  of,  and  the  ca^se-s 
heard  on  further  directions  at  the  same  time  to  save  ex — , 
pense.    The  certificate  of  the  Master  is  now  produced, 
which  he  in  effect  says  that  the  reason  for  his  finding  tba^^ 
nothing  was  due  was  because  it  appeared  to  him  that  sue 
of  the  plaintiffs  as  continued  to  live  on  the  land  had  beei 
suppoi  ted  and  maintained  out  of  the  rents  and  profits  < 
the  lands  assisted  by  the  labours  and  earnings  of  John  an, 
Charles  Swainson,  and  that  the  defendants  the  Bentlej 
had  sufficiently  supported  and  maintained  such  of  tt 
plaintiffs  as  were  living  on  the  land  since  purchased  -^^^ 
them  ;  and  that  he  was  of  the  opinion,  and  so  ruled,  dw. 
buch  of  the  plaintiffs  as  had  ceased  to  live  on  the  land  wci^-^ 
not  entitled  to  support  and  maintenance  during  the  perk,  ^mc^d 
of  their  absence  from  the  lands,  and  that  it  was  on  fc^lie 
request  of  the  plaintiffs  that  he  found  as  to  the  futmjiwe 
maintenance  and  support. 

It  is  now  contended  on  behalf  of  the  plaintiffs  that  ^Iie 
Master  made  two  mistakes  :  first,  in  deciding  that  the  E^ftct 
of  the  plaintifi's  leaving  the  lands  deprived  those  who  so 
left,  of  the  light  to  support  and  maintenance  during  ^he 
period  of  their  absence  from  the  lands:  and,  secondly »  in 
assuming  that  the  support  and  maintenance  should  be  otst 
of  the  rents  and  profits  of  the  lands  only,  the  plainti.A 
contending  that  if  they  or  any  of  them,  for  sufficient  caofip^t 
ceased  to  reside  upon  the  land,  this  would  not  operate  * 
forfeiture  or  deprive  them  of  their  right  to  the  support 
maintenance,  and  that  those  of  the  plaintiffs  who  ceased 
live  on  the  land  did  so  for  sufficient  cause  and  of  necessity  ^ 
and  that  the  support  and  maintenance  was,  by  the  willp 
made  a  duirga  upon  the  Utnd, 
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am  of  opinion  that  the  Master  was  in  error  in  these 
^^^^^^  respects.  I  think  the  support  and  maintenance  of  the 
^  ntiffs  was  by  the  will  made  a  charge  upon  the  lands, 

I  also  think  that  the  plaintiffs  might,  for  sufficient 
^^-^^ns,  cease  to  live  upon  the  lands,  and  still  be  entitled  to 
support  and  maintenance;  and  I  think  the  evidence 
^^^s  that  those  of  the  plaintiffs  who  did  cease  to  reside 
the  land  did  so  for  sufficient  reason,  and  that  the  one 
the  plaintiffs  who  still  resides  upon  the  land  has  not 


i^ived  that  support  and  maintenance  intended  by  the 
11 ;  and  I  am  of  the  opinion  that  there  is  a  subsisting 
^^^^arge  upon  the  lands  for  the  value  of  such  support  and 
"^Maintenance  of  the  plaintiffs. 

The  question  then  arises,  what,  upon  the  evidence, 
"^s  the  proper  sura  to  be  allowed  instead  of  the  sup- 
7)ort  and  maintensnce  of  the  plaintiff  under  all  the  cii*- 
^umstances  disclosed  ?  At  the  close  of  the  argument, 
counsel  for  the  plaintiffs,  without  admitting  that  the 
evidence  did  not  show  that  a  larger  sum  should  be 
itUowed,  stated  that  he  would  be  satisfied  with  SI 2.50  a 
year  for  the  period  of  six  years  for  each  of  the  plaintiffs, 
against  each  parcel  of  the  land,  making  the  sum  of  $225 
iigainst  each  half  of  the  land,  for  support  and  maintenance 
in  the  past,  and  with  $50  a  year  to  each  of  the  plaintiffs 
as  maintenance  in  the  future,  until  they  respectively  attain 
twenty-one  years  of  age.  I  think  these  sums  are  reasonable 
I  am  certain  that  they  are  not  greater  than  I  should  have 
found  upon  the  evidence,  and  I  think  that  under  all  the 
circunLStances  they  should  be  adooted  ;  and  there  will  be 
judgment  declaring  that  the  portion  of  the  lands  belonging 
to  the  defendant  Charles  Swainson  are  charged  with  the 
sum  of  $225  in  favor  of  the  plaintiffs,  instead  of  past  sup- 
port and  maintenance,  and  with  the  sum  of  $75  per  annum 
in  favor  of  the  plaintiff^^  instead  of  future  support,  until 
they  obtain  the  age  of  21  years  respectively ;  and  that  the 
parcel  of  the  land  belonging  to  the  defendant  Mary  Ann 
Bentley  is  charged  in  favor  of  the  plaintiffs  with  the  like 
sums,  instead  of  such  past  and  future  maintenance  respec- 
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tively.    That  portion  of  the  sums  of  S30  to  each  of  the-^ 
plaintiffs  which  has  not  been  paid,  is  also  charged  in  equals 
moieties  upon  the  lands. 

There  will  be  an  order  that  the  defendants  Charley 
Swainson  and  Mary  Ann  Bentley  do  each  pay  into  CJour 
the  sum  of  8225  within  the  period  of  one  month,  and  tha 
the  same  be  paid  out  to  the  plaintiffs  as  may  seem  proper^ 
fi-om  time  to  time;  and  in  default  of  such  payment  that  tli 
lands  or  a  competent  part  of  them  be  sold  to  satisfy  th 
respective  charges  aforesaid,  and  that  on  default  in  pa* 
ment  of  such  future  maintenance,  a  competent  part  of  tl 
laud  be  sold  to  satisfy  the  same. 

The  judgment  is  with  costs  of  suit,  and  of  the  appeal. 
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[QUEEN'S  BENCH  DIVISION.] 


Rice  et  al.  v.  Gunn  et  aj.. 


^Tincipal  and  agent— O ambling  contract — '*  Options" — Diffeitnces" — 
Onus  of  proof— Proof  of  foreign  law. 

X>eieDdaDt8,  Toronto  merchants,  engaged  plaintiffs,  Chicago  brokers,  to 
buj  and  sell  grain  in  Chicago  on  margin,  which  the  latter  did,  advanc- 
iD|2:  them  money,  for  which  they  sued.  Defendants  having  refused  to 
settle  for  losses  sustained, 
Meldy  reversing  the  judjrment  of  Patterson,  J.  A.,  thac,  assuming  the 
State  law  to  be  that  if  the  contract  was  to  deal  in  such  a  way  that 
only  the  differences  in  prices  should  be  settled  according  to  the  rise 
and  fall  of  the  market,  and  no  grain  be  either  delivered  or  accepted, 
:he  contract  would  be  a  gambling  contract  and  illegal,  it  lay  upon 
defendants  to  establish  clearly  that  such  was  the  character  of  the 
dealing  and  this  defence  not  having  been  clearly  proved,  judgment  was 
given  for  the  plaintiffs, 
^fter  judgment,  at  the  trial,  but  before  the  argument  in  banc,  the 
defendants  put  in  the  report  of  the  case  bearing  upon  the  question, 
decided  in  the  Supreme  Court  of  the  U.  S.,  verified  bj  affidavit: 
iieldj  admissible. 

'^yhere  the  opinions  of  experts  on  foreign  law  are  conflicting,  the  Court 
will  examine  for  itself  the  decisions  and  text  books  of  the  foreign 
country,  in  order  to  arrive  at  a  satisfactory  conclusion. 

This  case  was  tried  at  Toronto  before  Patterson,  J.  A., 
without  a  jnry. 

The  learned  J udge  reserved  the  case,  and  subsequently 
delivered  the  following  judgment,  which  sets  out  the  facts: 

In  this  case  the  plaintiffs,  who  are  brokers  on  the  com 


balance  of  account  for  transactions  conducted  by  them,  on 
behalf  of  the  defendants,  Gunn  &  Co.,  and  James  WaJsh, 
and  James  Johnston.  One  of  the  questions  was,  whether 
the  defendants  Gunn  &  Co.  were  interested  in  the  whole 
of  the  transactions  which  were  conducted  in  the  names  of 
the  other  parties — different  in  each  case — or  whether  these 
accounts  were  separate.  I  have  no  doubt  that  the  accounts 
were  separate ;  that  although  Gunn  &;  Co.  had  made  them- 
selves responsible,  as  guarantors  for  Walsh,  in  the  first  place, 
and  afterwards  for  Johnston  when  the  account  was  trans- 
ferred into  Johnston's  name,  still  the  dealings  were  quite 
separate,  and  Gunn  &  Co  are  answerable  merely  in  respect 
of  the  dealings  conducted  in  their  own  names ;  and  that 


exchange 


action  to  recover  the 
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»Valsh  and  Johnston — Walsh  certainly — ^have  to  answer, 
«\'ithout  Gunn  4  Co.,  for  the  other  part  of  the  account. 
The  plaintiffs  claim  against  Gunn  &  Co.  a  balance  of  S825, 
and  the  amount  of  that  is  disputed  by  Gunn  &  Co.,  who 
point  out  in  the  particulars  which  they  have  furnished 
objections  to  certain  items  of  account,  or  claims  for  certain 
sums  which  they  say  ought  to  be  set  off  against  the 
account.    I  first  dispose  of  these  questions  of  the  items. 

[The  learned  Judge  here  reviewed  the  evidence  upon 
these  disputed  claims  and  disposed  of  them.  It  is  con- 
sidered unnecessary  to  repeat  this  part  of  the  judgment] 

But  there  is  a  question,  which  covers  the  whole  of  the 
accounts,  as  to  the  right  to  sue  or  to  recover  for  transac- 
tions of  this  kind  under  the  law  of  the  state  of  Illinois, 
where  the  transactions  were  being  conducted,  and  it  is  that 
law  which  of  course  has  to  govern  them  here,  as  the  whole 
of  the  transactions  were  conducted  there.  It  was  argued 
upon  that  point,  with  much  confidence,  but  I  am  sun- 
without  any  gi'ound,  that  the  transactions  should  be  con — . 
sidered  as  contracts  made  here.    The  ground  upon  whicfcT. 
that  was  argued  was,  that  Mr.  Carpenter,  who  was  th»  j 
travelling  agent  for  Rice  &  Palmer,  soliciting  business5& 
making  arrangements  for  business,  had  come  here  and  ha<»^ 
in  the  office  of  the  defendants  made  arrangements  witT'.zi^Ba^^h 
them ;  had  at  all  events  invited  their  business,  and  receive^-: 
a  promise   that  the  defendants  would  give  some 
their  business  to  the  plaintiffs ;  and  that  he  had  fulL 
apprised  them  of  the  way  this  business  was  done.  Bt 
the  business  was  done  in  Chicago,  and  the  money  whic 
is  the  subject  of  the  claim,  money  paid  to  the  use  of  thet 
parties,  was  all  paid  there.    I  have  no  doubt  the  contra^  . 
upon  which  the  action  is  brought  was  entirely  one  in  tl^ 
city  of  Chicago  and  governed  by  the  law  of  the  State 
Illmois  ;  and  the  question  is,  what  the  law  upon  the  subje 
is  to  be  held  to  be.    Several  legal  gentlemen  have  be»-  -=f«n 
called,  and  have  given  their  evidence — four  of  them,  ^«  I 
think,  on  commission  executed  in  Chicago — and  takiiz:^ 
their  evidence  all  together.  I  do  not  think  there  is  a«r"33y 
substantial  difference  in  the  way  the  law  is  put  by  one 
the  other.    If  there  were  any  difference,  then  it  would 
necessary  to  decide,  as  a  question  of  fact,  upon  sam 
materials  as  are  available  for  giving  decision,  what  'M^^ 
law  of  the  State  is.    I  may  state  in  as  short  a  waj*  a^ 
can,  what  I  gather  on  the  subject  from  the  evidenAJ^'^ 
wliich  we  have.    There  is  a  statute  in  force,  which  hBf^ 
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oeen  in  force  from  the  1st  of  July,  1874,  Revised  Statutes 
3f  Illinois,  ch.  38,  sec.  130.  Looking  at  the  wording  of 
that  statute  merely,  there  is,  as  it  seems  to  me,  obviously 
El  great  deal  of  difficulty  in  holding  that  contracts  such 
BIS  these  contracts,  which  are  the  subject  of  this  dispute, 
sure  within  the  direct  tenns  which  are  there  used. 

The  form  of  all  these  contracts  is,  that  of  a  contract 
made  in  presenti  for  the  delivery  of  grain  at  a  future 
bime  ;  for  instance,  in  April  or  May  contracts  will  be  made 
for  delivery  of  grain  in  September,  October,  or  November; 
emd  upon  the  form  of  the  contract  it  is  one  which  can  be 
enforced,  and  one  which  I  have  no  doubt  would  be  capa- 
ble of  being  enforced,  and  so  has  all  the  elements  in  it  of 
a  completed  contract  and  a  real  contract.  There  is  nothing, 
either  in  the  law  of  the  State  of  Illinois,  as  shewn  to  us, 
or  in  our  own  law,  or  the  English  law,  to  make  a  contract 
of  that  sort  illegal,  a  contract  to  sell  and  deliver  grain  or 
Etny  other  commodity  at  a  future  date,  even  though  not  in 
existence  at  the  time,  or  in  the  possession  of  the  party 
who  sold  it.     It  is  one  which  can  be  made,  and  can 
be  enforced  ;  so  that  the  course  of  dealing  which,  as  a 
matter  of  form,  at  all  events,  is  the  course  which  these 
transactions  take,  is  not  one  which  upon  the  face  of  it  is 
aecessarily  in  any  way  illegal.    It  is  nothing  which  is 
forbidden  by  the  terms  of  the  section  I  have  just  mentioned 
>f  the  criminal  statutes  ot  the  State  of  Illinois.  If 
lothing  existed  but  the  contract  in  that  particular  shape, 
nade  as  these  contracts  are  shewn  to  have  been  made,  it 
^ould  be  impossible  to  say  there  is  anything  illegal  under 
heir  law.    But  the  legal  gentlemen  who  have  given  their 
svidence  shew  that,  outside  of  the  law  as  expressly  settled 
>y  statute,  there  are  principles  on  which  contracts  such  as 
hese  alleged  on  the  part  of  the  defendants  are  held  in 
.he  State  of  Illinois  to  be  illegal  and  incapable  of  being 
enforced  ;  and  I  gather  from  the  evidence  and  opinions 
vhich  have  been  given  by  these  gentlemen,  and  by  the 
lecisions  in  the  Supreme  Court  of  the  State  of  Illinois, 
o  which  they  refer  as  the  foundation  on  which  they  base 
heir  opinions,  that  while  contracts  of  the  kind  are  perfectly 
egal,  they  must  be  real  contracts;  and  that  where  the  deal- 
Qg  merely  takes  the  form  of  contracts  which  may  be  legal 
Q  theifiselves,  if  real  and  genuine,  but  the  course  of  dealing 
*  essentially  upon  the  understanding  that  the  contracts  are 
lOt  real,  and  are  not  to  be  carried  out — merely  vehicles 
or  speculation  and  gambling — then  apart  altogether  from 
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irovisions  of  the  statute,  those  transactions  are,  under 
:he  law  of  that  State,  illegal.  Some  of  the  decisions  seem 
to  bring  transactions  of  that  kind  within  the  principles  of 
the  statute,  but  not  within  the  terms  of  the  statute,  but  I 
gather  they  are  treated  as  void,  irrespective  of  the  statute. 

[The  learned  Judge  here  commented  u\H>n  some  of  the 
decisions  mentioned  in  the  evidence  of  the  legal  gentlemen, 
and  continued :] 

The  result  seems  to  be,  that  the  intention  of  the  par- 
ties in  entering  into  the  contracts  is  a  material  element ; 
and  that  in  enquiring  whether  contracts  are  of  the  prohibi- 
ted character  or  not  the  intention  at  the  inception  of 
them  has  to  be  regarded.     Probably  as  little  favourable  a^ 
statement  of  the  law  to  the  defendants  as  given  by  any  o^-  ^ 
the  witnesses  is  that  given  by  Mr.  Dent :  "  The  intentioiK::^ 
of  our  statute  bearing  upon  transactions  in  grain  and  othe*^: 
commodities  is  directed  especially  against  what  we  wouW 
call  puis  anil  caila,  which  are  mere  options  to  deliver 
receive,  not  binding  both  parties,  the  one  to  deliver 
the  other  to  receive,  but  merely  to  give  the  privilege 
deliver  or  to  call  for  the  receiving.    The  opinions  of  tl 
Courts  have  fluctuated  in  degree,  and  there  has  soi 
times  been  an  inclination,  &s  suggested  in  one  of 
answers  to  a  question,  whether  the  transactions  are 
or  not,  to  go  upon  the  actual  form  of  the  contract;  thouj 
occasionally,  the  Courts  have,  in  some  cases,  declined 
declare  against  the  transactions  on  the  ground  of  puL»  1  ic 
policy." 

[Mr,  Banv^ich — There  is  a  verj'  important  question  1  «fi 
out  just  at  that  place — left  out  of  the  copy  your  Lords^ft^  ip 
has — There  is  a  tendency  of  the  Courts  to  go  behind,  nuad 
see  whether  they  are  real."] 

While  the  statute  was  aimed  at  that  particular  kindi.  of 
options  called  puts  and  calls,  still,  as  I  remarked  a  :Few 
minutes  ago,  the  law,  apparently,  as  settled  by  the  dedeuLons 
in  the  Supreme  Court  of  the  State,  irrespective  of  the 
statute,  is  that  if  the  object  of  the  parties  merely  is  in 
dealing  to  settle  upon  diflerences,  as  it  is  called,  and  not 
really  to  carry  out  the  ostensible  character  of  the  transac* 
tion  itself,  the  contracts  are  void  at  common  law,  aod 
inhibited  by  sound  public  morality.    Now,  I  have  come 
to  the  conclusion,  upon  the  whole  evidence  in  this  case, 
that  that  was  the  character  of  the  dealings  in  wliic& 
these  parties  were  concerned.     There  are  a  number  of 
propositions  which  I  find  referred  to  there,  in  the  evi- 
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c3ence  given  in  terms  by  the  legal  experts,  founded  on  the 
ceases  to  which  they  have  referred,  which  are  not  neces- 
^sary  to  speak  of  at  any  length,  but  which  go  to  establish 
"«ne  or  two  points  of  this  character.  The  broker  is  in  these 
-transactions  the  agent  of  his  principal.  If  the  object  of  the 
"3)rincipal,  when  employing  the  broker,  is  to  engage  merely 
in  gambling  transactions — in  transactions  which,  though  in 
form  they  are  purchases  or  sales  of  com  or  other  com- 
modities, but  in  essence  are  intended  merely  to  be  specu- 
lations upon  the  rise  or  fall  of  the  market,  and  to  result  in 
the  payment  of  the  difference  in  price,  and  not  in  the 
carrying  out  of  the  contract  itself — the  transactions  are 

f ambling  and  prohibited  transactions,  even  though  the 
roker,  in  making  the  sale  or  the  purchase,  deals  with  a 
person  who  himself  deals  bond  fide.  Although  the  broker 
employed  by  the  principal  goes  upon  change  and  finds  a 
man  who  really  has  wheat  to  sell,  and  intends  to  deliver 
when  the  time  comas,  still,  if  the  intention  between  the 
broker  and  his  principal  is  to  buy  for  the  sake  of  selling, 
and  so  making  if  he  can  out  of  the  rise  of  the  market,  that 
is  within  the  prohibition ;  that  the  innocence  of  the  one 
party  with  whom  the  transaction  may  be  carried  on  does 
not  cure  the  defect  in  the  agreement  between  the  broker 
and  his  principals.  There  are  propositions  to  that  effect 
established  satisfactorily  to  me  as  being  the  law  of 
the  State  in  some  of  the  cases  to  which  there  has  been 
reference.  Then  another  proposition  which  is  laid  down  as 
established  there,  and  which  one  would  take  to  be  good  law, 
without  looking  for  decisions  anywhere  to  support  it,  is 
that  in  all  these  matters  the  mere  form  in  which  the  trans- 
action is  cloaked,  cannot  conclusively  govern  ;  the  essence 
of  it  can  always  be  looked  at  and  enquired  into,  and  the 
evidence  by  which  the  actual  intention  of  the  parties  is  to 
be  arrived  at  may  be  evidence  gathered  from  any  of  the 
sources  from  which  information,  in  any  case,  can  be  ob- 
tained, from  either  direct  testimony,  or  from  the  circum- 
stances of  the  course  of  dealing  which,  being  carried  out 
systematically,  or  usually,  between  the  parties,  affords 
evidence  of  the  intention  in  entering  into  it.  In  this  case 
the  option  books  of  the  plaintiffs  have  been  produced,  and 
they  certainly  do  shew  that,  in  the  majority  of  cases 
— not  in  all  cases,  but  in  certainly  the  greater  number  of 
cases — each  transaction  is  offset  or  balanced  by  a  counter 
transaction,  sometimes  with  the  same  party,  sometimes 
with  another ;  and  then,  as  explained  by  Mr.  Rice,  the  one 
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transaction  is  settled  by  the  other — ^infact,  by  settlennejit 
of  ditferences — by  forming  what  is  called  a  ring,  or  setbJ»  wig- 
upon  some  such  principle  as  the  clearing  house  systezivi  * 
so  that  the  object  of  the  parties  is  shewn. 

There  are  instances  in  which  these  transactions  seem 
have  been  fulfilled  ;  there  are  a  number  of  instances  in  U  ^^^^ 

dealings  before  us  in  which  grain  seems  to  have  been  delE  

ered,  that  is,  by  delivery  of  the  warehouse  receipts,  wbi(^^ 
as  stated  in  some  of  the  cases  in  the  State  of  Illinois, 
an  act  of  delivery.   There  are  a  number  of  cases  in  whiu^^^ 
that  has  happened.    Looking  at  the  different  telegrams, 
find  that  referred  to;  for  instance,  on  the  28th  of  Jun 
Gunn  &  Co.  write  respecting  the  person  for  whom  they  wei^  ^'^^ 
acting,  and  who  they  say  is  likely  to  carry  cfiwh  whea 
Again,  on  the  1st  of  July,  "CaiTy  until  further  instruc 
tions;"and  on  the  31st  of  July,  "Please  deliver  10,00 
cash  wheat  you  are  carrying  for  us,  early  on  Monday,  o' 
account  of  the  August  sold  shoit  at  19  1-8  to-day."  llieK 
as  to  the  storage  question.  On  the  23rd  of  August  Gunn  ^ 
Co.  telegraph,  "  If  free  storage  day  or  two,  hold ;  if  nom 
sell."    On  the  7th  of  September  Gunn  &  Co.  write  agaix 
"  Carrj^  10,000  eight  or  nine  days  free  of  storage."  Then 
on  the  31st  of  August,  "  Deliver  cash  oats  on  Septemb» 
sold  to-day  early  morning."  On  the  11th  of  October,  refe 
ring  again  to  cash  stuff,  "  Purchase  October  wheat,  first  ni 
likely  wanted,  Ciish  stuff,  no  shorts  out  for  it,  wo: 
accept.*'    And  again,  from  Johnston,  in  the  same  wj 
"  Carry  250  cash  pork."    So  that  in  the  transactions  in 
cated  l)y  these  telegrams  there  are  several  of  that  chai 
ter  in  which  the  contract**  seem  actually  to  have  be*- 
fulfilled  by  the  grain  or  pork  being  delivered.  B 
taking  the  transactions  as  a  whole,  both  from  the  ei 
dence  of  what  took  place  here  when  Mr.  Carpenter  fi^-^Sfir^*^ 
talked  to  the  parties,  and  the  form  of  dealing  all  throup^ 
from  the  transactions  as  actually  shewn  during  the  histoc::^^*^^ 
of  the  accounts,  and  from  the  correspondence  all  throu^  «:-rugh, 
I  do  not  doubt  at  all,  as  a  matter  of  fact,  the  dealing  wv^' 
engaged  in  intentionally  by  these  defendants,  and  inteE^^ 
tionally  by  these  plaintiffs,  as  a  means  merely  of  specul*  J'-^^^^ 
ing  in  the  differences  of  the  market,  and  not  as  a  ma,tt'^^  ^ttev 
of  legitimate  trading,  or  with  any  intention  to  trade  lo 
that  manner.    The  circumstance  that  some  of  the  tra~„^r~"r 
actions  resulted  in  real  deliveries,  is  one  which  I  also  ^^^6q(I 
in  some  of  these  cases  spoken  of  as  not  necessarily  uffLMn/ 
ing  the  result  of  the  evidence  as  a  whole  as  to  what  
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he  original  character  and  intention  of  the  parties  in  enter- 
ag  into  these  arrangements.  My  opinion  upon  the  case 
I,  that  that  was  the  character  of  the  dealing ;  that  the 
itention  of  it  was  not  to  deal  in  this  particular  class  of 
^ntracts  which  are  called  puts  and  calls,  in  which  there  is 
Q  option  to  sell  or  not  to  sell,  or  to  buy  or  not  to  buy,  but 
ti&t  the  option,  properly  speaking,  was  merely  an  option 
9  to  time  of  delivery  during  a  particular  month,  or  during 
ae  year  where  it  was  for  delivery  within  the  year ;  and 
,  is  only  in  that  sense  that  these  can  be  called  optional 
[>iitnicts.  I  have  very  great  doubt  in  holding  that  they 
ome  within  the  terms  of  that  section,  130  of  the  statute; 
^t  as  I  undei*stand  the  law  of  the  State  to  be  as  settled 
y  decisions  in  the  Supreme  Court,  and  as  shewn  by  the 
egal  experts  who  have  given  their  evidence,  transactions 
>f  that  Kind,  apart  from  the  statute,  and  whether  they 
lome  within  the  statute  or  not,  are  transactions  which  are 
roid,  and  cannot  be  enforced,  as  against  the  public  policy 
>f  the  State. 

Upon  the  grounds  1  have  indicated,  I  think  the  plaintiffs 
lave  no  right  in  this  Court  to  enforce  their  demand,  and 
tixAt  on  that  account  their  action  ought  to  be  dismissed ;. 
but  of  course  it  shall  be  without  costs,  as  both  parties  are 
in  fault. 

May  loth,  1883,  Osier,  Q.  C,  and  E.  W.  M.  Murray, 
moved  to  set  aside  the  foregoing  judgment,  on  the  evidence, 
and  for  a  new  trial,  on  the  ground  that  since  the  taking 
the  evidence  on  commission  there  had  been  important 
decisions  of  the  State  of  Illinois  on  the  foreign  law  in  ques- 
tion, which  did  not  sustain  the  judgment  of  the  learned 
Judge  in  such  foreign  law.  The  transactions  were  legal 
both  by  the  common  law  of  England  and  Canada  :  Bank 
jf  Toronto  v.  McDougall,  28  C.  P.  345 ;  Thacker  v.  Hardy, 
|p  Q.  B.  D.  685.  That  the  transactions  were  all  real  on  the 
Board  of  Trade  is  admitted.  The  Court  can  examine  the 
authorities  if  evidence  of  experts  is  conflicting :  Rodgers  on 
Elxperts,  pp.  138-9 ;  Clarke  v.  Foss,  7  Bissel  540 ;  Logan  v. 
a/widfe,  81  111.  415;  Sanborn  v.  Benedict,  78  111.  309; 
Pixley  V.  Boynton,  79  111.  351. 

Falconbridge,  contra.  The  Court  cannot  go  beyond  the 
evidence  of  the  experts  and  look  at  any  authorities  at  all : 
74 — VOL.  IV  O.R. 
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Rodcjera  on  Expert  Testimony,  p.  139,  sec.  102,  p.  127,  sec. 
93 ;  Meagher  v.  Mna  Ins.  Co ,  20  OraiU  370.  It  was 
clearly  in  the  mind  of  both  parties  that  there  was  never  to 
be  any  actual  delivery  of  grain. 

W,  Barwxck,  on  same  side.    The  appearance  of  the  irMns- 
actions  in  inception  is  legal,  but  when  they  ai^  analysed 
they  are  proved,  from  what  transpires,  to  be  merely 
cloaks  for  gambling,  and  defendants  might  have  sued  and  j 
recovered  the  whole  amount.    See  Beueridge  v.  Hewitt,  8  ^ 
Bradwell,  467.    By  plaintiffs'  ledger  it  appears  there  were^^ 
no  real  transactions ;  that  every  purchase  was  sold  back 
the  same  man,  and  every  sale  bought  back  from  the  sami 
man ;  and  this  appears  from  cross  numbers  in  the  ledgei^r 
This  course  of  dealing  was  unfair,  because  as  soon  as  th 
brokers  were  notified  that  the  sale  was  closed  they  ooul 
carry  grain  for  themselves  :  Lyon  v.  CiUbe)ison,  83  HI.  3 

February  16,  1881.    Hagarty,  C.  J.— I  have  careful^  jy 
perused  the  judgment  of  Patterson,  J.  A.,  more  than  oncrznzr^e 
I  agree  in  his  view  as  to  all  the  disputed  matters  of  acoou  '"mit 
and  adopt  his  reasons  therefor. 

If  the  law  permit  plaintiffs  to  recover,  it  will  be  for  t-^^^Kie 
amount  allowed  by  him,  $825. 

We  have  therefore  only  to  deal  with  the  important  le^ 
question  as  to  the  right  to  enforce  this  claim  in  our  Com 

The  plaintiffs  are  brokers  and  commission  merchants  xd 
Chicago.    Defendants  are  merchants  in  Toronto ;  and  ifc  is 
contended  that  the  dealings  of  plaintiffs  at  Chicago,  gh 
behalf  of  these  defendants,  were  contrary  to  the  laws  of 
Illinois,  and  no  claim  can  be  enforced  here. 

Mr.  Justice  Patterson  fully  describes  the  nature  of  most, 
if  not  all,  the  dealings,  which  were  in  what  is  called  "optionfiL* 
This  is  explained  to  be  a  bargain  by  which  A.  contracts  to 
sell  and  deliver  to  B.  a  named  quantity  of  produce  at  a 
named  price,  within  a  named  time,  e.  g.,  A.  agrees  tosefl 
and  deliver,  and  B.  to  accept,  5000  bushels  of  wheat  any 
time  during  the  month  of  September.    The  "  optionf  i 
as  to  any  time  the  vendor  may  choose  within  the  monfli  / 
Such  a  bargain,  by  our  law,  seems  perfectly  leg^gL  ' 
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By  the  law  of  Illinois,  as  expounded  to  us  by  experts^ 
^stated  as  above,  it  seems  to  be  legal  also. 

But  it  is  contended  that  when  the  parties  to  the  contract, 
part  of  their  bargain  and  understanding,  agree  that  no 
^wheat  shall  be  either  delivered  or  accepted,  but  that  a 
3)ayment  of  money  is  to  be  made,  based  on  the  difference 
Ibetween  the  contract  price  and  the  market  price,  when  the 
H^ontract  is  broken,  that  the  transaction  becomes  a  gam- 
bling or  wagering  contract,  and  is  invalid,  and  cannot  '^e 
^forced. 

The  defendants  contend  that  they  entered  into  these 
dealings  with  the  plaintiffs,  as  their  brokers  and  agents, 
to  deal  in  the  Chicago  market  not  in  the  legitimate  pur- 
chase and  sale  of  goods,  but  solely  into  a  speculation  in 
what  are  called  "  differences." 

The  plaintiffs  insist  that  no  such  bargain  was  made  : 
that  it  is  quite  true  that  in  the  vast  amount  of  business  in 
the  buying  and  selling  of  produce,  almost  wholly  in  the 
hands  and  control  of  certain  brokers  or  dealers,  settlements 
are,  in  the  great  majority  of  cases,  made  by  setting  off 
between  themselves  the  differences  against  or  in  favour  of 
the  respective  cealers  or  their  brokers. 

It  seems  very  clearly  established  that  in  all  these  deal- 
ings the  parties,  if  they  choose,  may  insist  on  and  enforce, 
actual  delivery  and  acceptance. 

I  presume  we  cannot  state  the  law  more  fairly  for  the 
defendants  than  to  take  the  evidence  of  their  witness,  Mr. 
Dent,  a  practising  lawyer  of  twenty-eight  years'  experi- 
ence. 

He  is  asked  if  the  agreement  between  the  principal 
and  commission  merchant  is,  that  none  of  the  actual  grain, 
&c.,  shall  ever  be  received  by  the  principal  or  delivered  by 
him,  but  that  every  purchase  shall  be  a  set-off  by  a  corres- 
ponding sale,  and  that  every  sale  shall  be  offset  by  a  cor- 
responding purchase,  and  the  trades  closed  by  the  payment 
of  consequent  differences,  and  that  the  dealings  shall  be 
in  and  for  differences  only. 

He  answers,  after  discussing  and  explaining  the  action 
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of  the  Illinois  Courts :  "  Upon  the  naked  proposition  pre- 
sented by  the  question,  it  would  seem  that  the  Court  of 
highest  authority  in  our  State  has  not  sustained  a  contract- 
which  has  for  its  object  merely  the  chances  of  differences 
on  dealings  in  grain  or  other  commodities." 

He  says  thsit,  taking  each  transaction  between  buyer 
and  seller,  a  settlement  by  payment  of  the  difference  on 
cross  dealings  between  them  would  not  be  illegitimate. 

He  adds,  as  he  says,  "  In  justice  to  myself,  I  should  sny 
that  where  the  commission  merchant  is  placed  in  the^^^ 
breach,  and,  as  seems  to  bo  supposed  by  the  questions^ 
upon  cross-examination,  has  been  induced  to  make  con- 
tracts which  are  recognized  by  him  as  binding  upon  him^ 
self,  and  he  has  paid  money  for  his  principal,  and  perhap 
has  paid  to  the  principal  profits,  I  am  not  abJe  to 
that  the  law  of  this  State  would  permit  the  principal  ^ 
take  the  profit  and  avoid  the  transaction,  so  far  as  the 
are  unprofitable  to  him,  retaining  the  profits,  and  standii 
by  the  transactions  so  far  as  profitable,  and  repudiatis 
them  only  so  far  as  unprofitable." 

Mr.  Ewing,  an  expert  called  by  plaintiff,  declares  tl^  "^mt, 
according  to  lenny  v.  Foote,  4  Brad  well,  594,  it  is  declas^-ed 
to  be  the  law,  that  "no  matter  what  form  a  transacts ox] 
bears  as  to  the  terms  of  the  contract,  still,  if  the  form  \De 
colourable  only,  and  the  real  intention  is,  that  there  ia-  to 
be  no  sale  of  the  ai-ticle,  no  delivery  or  acceptance,  t>iit 
that  the  transaction  is  to  be  adjusted  only  upon  differerM^c^es, 
it  is  a  gambling  transaction  within  the  meaning  of  the 
statute."    He  says  :  "  That,  I  understand,  to  be  the  law." 

He  is  asked:  "  Must  not  the  intent  be  mutual, or  may  not 
the  intent  of  one  party  to  carry  out  the  contract  in  good 
faith  make  it  binding,  although  the  other  party  mighi;  not 
intend  to  do  other  than  pay  the  difference  ?" 

He  says :  "  I  think  the  intention  of  either  party  to  car/y 
out  the  contract,  by  delivering  or  receiving  the  grain,  wou/tf 
make  the  contract  valid." 

Mr.  Leonard,  another  expert  for  plaintiff,  agrees  in  sab- 
stance  with  Mr.  Ewing,  except  in  one  or  two  points. 
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He  says  he  does  not  think  there  is  any  law  to  prevent 
^rties  from  settling  the  difference,  provided  they  are 
^=«nablo  or  find  it  inconvenient  to  carry  out  their  contract 
by  actual  delivery  and  receipt  of  the  grain,  and  that  the 
Courts  have  repeatedly  held  that  such  differences  can  be 
collected. 

He  thinks  the  statute  only  applies  to  what  are  called 
-'puts  "  and  "calls." 

He  agrees  that  if  buyer  and  seller  agree  in  contract- 
ing that  there  never  shall  be  a  delivery,  but  the  differences 
•only  be  adjusted,  it  is  illegal. 

He  says:  "If  it  were  possible  to  hire  a  commission 
merchant  to  deal  in  differences,  neither  principal  nor  agent 
<^ould  recover  from  the  other." 

Munro,  an  expert,  says :  "  I  think  it  correct  to  say,  that 
if  the  broker  and  his  principal  both  intended  to  make 
^mbling  contracts,  there  could  be  no  recoveiy  by  the 
broker  as  against  his  principal,  whatever  might  have  been 
the  intention  of  the  other  party  with  whom  the  broker 
made  the  contract  on  the  board  of  trade." 

In  a  case  in  the  Privy  Council,  Breiner  v.  Freeviany  10 
Moo.  P.  C.  306,  the  head  note  is,  that  where  the  evidence 
of  experts  as  to  foreign  law  is  unsatisfactory  and  conflict- 
ing the  appellate  Court  will  examine  for  itself  the  deci- 
^sionsof  the  foreign  Courts  and  the  text- writers,  to  arrive 
At  a  satisfactory  conclusion  on  the  question  of  the  foreign 
law.  And  Lord  Wensley  dale's  judgment  very  fully 
4tnalyses  the  reports  and  text- writers'  views. 

I  do  not  propose  to  go  through  the  cases.  I  note,  how- 
ever, what  appears  to  me  to  be  a  very  clearly  expressed 
Judgment  of  the  United  States  Circuit  Court,  in  Clarke  v. 
Fo8s,  7  Bissel,  540,  laying  down  very  distinctly  the  neces- 
sity of  proving  that  it  was  agreed  by  both  parties  to  deal 
only  in  differences,  and  not  in  actual  delivery,  and  most  of 
the  cases  are  reviewed  and  commented  on,  and  the  defend- 
ant swore  that  he  understood  the  dealings  were  to  be 
wholly  on  differences,  not  on  actual  deliveries.  The  plain- 
iiffii  wholly  denied  any  such  understanding.  ''The  real 
question  is,  what  was  the  contract,  and  that  implies  an 
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enquiry  as  to  the  mutual  understanding  and  meeting  of 
the  minds  of  the  parties.  It  is  easy  for  a  party  to  swear 
what  his  own  understanding  and  intentions  were,  but 
when  he  comes  to  swear  to  the  intentions  and  understand- 
ing of  the  other  party  the  consideration  due  to  his  testi- 
mony stands  on  an  entirely  different  footing." 

The  whole  judgment  and  the  remarks  as  to  these  specu- 
lative operations  seem  to  me  to  be  marked  by  strong  mas- 
culine common  sense,  and  are  very  worthy  of  consideration. 

The  authority  of  this  case  is  much  strengthened  by  the 
decision  in  the  United  States  Supreme  Court  at  Washing- 
ton last  April,  in  Rountree  v.  Smith,  reported  in  15  The 
Reporter,  p.  609  (a  Boston  publication).  The  decision  waa 
since  this  trial,  and  is  sent  in  to  us  for  the  plaintiffs,, 
verified  by  affidavit. 

Its  reception  was  objected  to  by  defendants.    We  can 
receive  it  as  any  other  evidence  we  choose  to  call  for. 

Our  decision,  however,  does  not  turn  upon  it    The  evi- 
dence there  wholly  failed  to  shew  any  agreement  as  to  ^ 
settling  wholly  by  differences.    The  Court  says  :  **  There 
is  no  direct  evidence  that  any  of  them  (that  is,  the  partiea 
with  whom  the  brokers  dealt)  either  bought  or  sold  with 
any  other  purpose  than  to  perforin  the  agreement  as  its 
terms  bound  them.    The  plaintiffs  (the  brokers)  say  in  no 
instance  had  they  any  agreement  with  the  parties  to  the 
contracts  made  by  them  for  defendants  (these  principals),  ^ 
that  performance  was  not  expected  or  intended,  but  a 
mere  adjustment  of  differences.  And  they  say  that  actual 
delivery  of  the  article  was  made  in  some  of  them  ;  so  that  «^^t 
as  to  these  contracts  in  regard  to  which  the  services  were  s^-:r^ 
rendered,  and  money  advanced  by  plaintiffs  for  defend-  — J^j. 
ants,  there  is  no  evidence  whatever  that  they  were  not  ^Got 
bond  fide  contracts,  enforcible  between  the  ])artie8^  andJE>^<l 
made  to  be  performed.    *    ♦  ♦ 

It  is  also  to  be  observed  that  the  plaintiffs  in  this  caseo^ue 
are  not  suing  on  these  contracts,  but  for  services  performeC^'sed 
and  money  advanced  for  defendant  at  his  request ;  BsaSE^jtcud 
though  it  is  possible  they  might,  under  some  circamstaD<  (■  w  i  ■ 
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be  80  connected  with  the  immorality  of  the  contract  as  to 
be  afiected  by  it,  if  proved,  they  are  certainly  not  in  the 
same  position  as  a  party  sued  for  the  enforcement  of  the 
original  agreement." 

I  think  that  the  evidence  of  the  defendants  from  which, 
against  the  express  denial  of  the  plaintiffs,  we  are  asked  to 
infer  the  existence  of  an  illegal  bargain,  is  wholly  unsatis- 
factory, and  comes  within  the  kind  of  evidence  denounced 
by  the  Court,  in  Clarke  v.  Fosa. 

Defendant  Gunn  fails  to  prove  that  in  the  propositions 
made  to  his  firm  by  Carpenter  there  was  any  agreement 
that  there  should  be  no  deliveries.  On  cross-examination 
he  has  to  admit  that  he  cannot  say  deliveries  were  spoken 
of,  or  that  there  was  to  be  no  grain  delivered. 

McLaughlin's  evidence  on  this  point  is  as  vague  and 
weak.  Walsh  gives  no  evidence  in  point  on  this.  John- 
ston says  he  cannot  say  that  anything  was  said  as  to 
delivery  or  non-deli veiy. 

It  appears  that  in  many  of  the  transactions  entered 
into  by  plaintiffs  for  defendants  the  propeity  was 
delivered  and  received,  so  far  as  by  endorsement  over  of 
the  warehouse  receipts,  insurance  by  endorsers,  and  storage 
ebaiged  on  the  grain,  &c.  This,  in  contemplation  of  law, 
would  place  the  grain  in  the  possession  of  the  buyers,  and 
be  a  complete  delivery  and  acceptance  by  the  vendees;  and 
as  to  sales  the  same  processes  took  place  in  many  cases. 

I  have  no  doubt  whatever  but  that  the  defendants  went 
into  these  dealings  with  purely  speculative  views,  trust- 
ing to  make  money  by  the  fluctuations  of  the  market. 
Viewed  in  that  light  it  may  be  called  a  gambling  transac- 
tion, and  so  may  a  hundred  other  practices  in  the  commer- 
cial world,  which  in  one  sense  are  as  much  matters  of 
chance  as  the  casting  of  dice,  or  the  shuffling  of  cards. 

But  where  a  defence  of  this  nature  is  set  up  by  parties 
who  willingly  took  all  the  profit  they  could  make  in  the 
transaction,  but  endeavour  to  avoid  the  loss  because  the 
dice  have  turned  up  unfavourably,  we  must  be  careful  to 
see  that  the  only  defence  open  to  them  must  be  proved  with 
reasonable  clearness. 
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We  c/mnot  state  more  favourably  to  them  than  to  hold 
that  if  the  contract  was  a  dealing  in  options,  to  be  settled 
wholly  by  adjustment  of  differences,  without  either  receipt 
or  acceptance  of  the  goods,  that  the  contract  was  by  the 
foreign  law  invalid,  and  cannot  be  enforced  here. 

I  am  strongly  of  opinion  that  the  defendants  have  failed 
to  prove  this  defence,  and  that  the  plaintiffs  are  entitled  to 
our  judgment  for  S82o. 

As  I  think  the  defendants  fail  in  the  necessary  proof,  I 
do  not  propose  to  discuss  whether  the  view  of  foreign  law 
above  stated  may  not  be  open  to  serious  objection.  The 
defendants  cannot  complain  if  we  accept  it  for  the  pur- 
poses of  this  suit  as  they  present  it  to  us. 

Leirns  on  the  Law  of  Stocks,  &c.,  published  1881,  (Phil.,) 
chapter  6,  on  wagering  contracts,  is  a  very  good  summary 
of  the  United  States  laws.  The  English  law  is  also  fully 
noticed.  Most  of  the  Illinois  cases  are  cited.  At  page  106 
the  question  is  discussed  whether  the  broker  can  recover 
from  the  principal  his  commission  and  advances  made  to 
and  in  fulfiling  a  wagering  contract.  In  this  has  to  be 
borne  in  mind  the  distinction  between  a  void  and  ill^I 
contract. 

On  this  the  remarks  of  the  Supreme  Court,  in  Rountree 
V.  Smith,  already  cited,  may  be  referred  to. 

Armour  and  Cameron,  J  J.,  concurred. 


Judgment  for  plaintiffs  for  $825. 
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[CHANCERY  DIVISION.] 

Jenkins  et  al.  v.  The  Central  Ontario  Railway 
Company. 

'OenereU  Railway  Act — Compulsory  pttrchase — Mines — Injunction — County 
Judge's  order  for  immediate  possession— R,  S.  O.  ch.  165,  sec  20, 
sub-sec.  23. 

"Where  the  special  Act  of  a  railway  company  incorporated  the  clauses  of  the 
General  Railwa^p  Act  relating  to  powers,  plans,  and  surveys,  and  lands  and 
their  valuation,  and  also  autnorized  the  company  from  and  out  of  the  ores 
obtained  along  their  line  of  railway,  to  manufacture  iron  and  steel  for  their  own 
use,  and  to  acquire  mining  proprieties  by  purchase ;  and  the  company  had 
chosen  a  site  for  a  station  upon  the  lands  of  the  plaintifis,  covering  a  valuable 
mine  of  magnetic  iron  ore,  and  called  upon  the  plaintiffs  to  ar'  itrate,  and  the 
plaintiffiB  were  unwilling  to  part  with  the  land. 

Seldf  that  the  plaintiffd  could  not  obtain  an  injunction  restraining  the  oom|iany 
from  expropriating  the  land  in  question,  even  though  it  were  conceded  that 
the  company  knew  of  the  mine,  and  that  it  was  the  property  of  the  plaintiffs, 
for  th"  Legislature  had  left  the  expropriation  clauses  to  their  full  effect,  whieh, 
in  this  country,  at  least,  enables  the  company  to  acquire  the  fee  of  the  land. 

Atiter^  if  it  were  p'-oved  that  the  company  were  acquiring  the  land  not  for  tlie 
purposes  for  which  the  powers  were  given,  but  for  some  collateral  object,  as, 
for  example,  with  the  object  of  afterwards  selling  it  to  a  third  party. 

JSemble  that,  if  it  should  afterwards  appear  that  such  a  scheme  was  actually  in 
contemplation,  and  had  been  carried  out,  means  might  be  found  to  frustrate  it- 

JSemble^  also,  that  the  powers  conferred  on  the  County  Judge  under  the  Railway 
Act  of  Ontario,  R.  S.  O.  ch.  1(55,  sec.  20,  sub- ec.  23,  of  ordering  i  nmediate 
possession,  before  arbitration  had,  do  not  exclude  the  jurisdiction  of  this  Court 
to  enjoin  the  taking  of  possession,  if  the  company  is  making  use  of  their 

Kwers  to  attain  any  object  collateral  to  that  for  which  it  was  incorporated ; 
it  otherwise  it  is  not  within  the  jurisdiction  of  a  Judge  of  this  Court  to 
interfere  with  an  order  of  the  County  Judge,  though  granted  ex  parte. 


This  was  a  motion  for  an  interlocutory  injunction  in  the 
^bove  action,  which  wa.s  one  brought  by  William  Jenkins 
and  James  Chambers  against  the  Central  Ontario  Railway, 
-seeking  an  injunction  under  the  circumstances  set  out  in 
the  judgment. 

The  motion  was  made  on  May  15th,  1883,  before 
Proudfoot,  J. 

C  Mo88,  Q.C.,  for  the  plaintiffs.  It  is  doubtful  whether, 
under  45  Vic.  ch.  61  (0.)  the  railway  company  has  power 
to  expropriate  even  ordinary  lands  for  the  purpose  of  this 
extension.  Section  13  of  that  Act  limits  the  right  of  the 
railway  to  acquiring  mines  by  purchase  or  gift,  not  by 
-compulsory  powers.  Then,  under  section  14  they  have  no 
75 — VOL.  IV  o.R. 
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power  to  expropriate,  for  that  section  refers  to  clauses  of 
the  Ontario  Railway  Act,  R.  S.  O.  ch.  165,  as  incorporaVcz^ed 
in  36  Vic.  ch.  73,  which  does  not  incorporate  them  at  aHsll. 
Under  the  circumstances  this  Court  has  jurisdiction  to  ci^on- 
trol  the  action  of  the  company.    The  evidence  shews  tbzi^ey 
are  endeavouring  to  exercise  a  power  which  45  Vic.  ch.  61 
(0.)  says  they  shall  not  have.    There  is  no  doubt  ^/^e 
defendants  knew  of  the  existence  of  this  valuable  mine- 
The  Court  may  control  the  powers  of  a  railway  w\e^  ^ 
exercised  for  a  colourable  purpose:  Galloway  v.  The  Mayc^^^ 
arid  Commonalty  of  London,  L.  R.  1  H.  L.  34;  Eversfiel^^^^^ 
V.  Mid-Sussex  ft.  W,  Co.,  3  DeG.  &  J.  286  \  S^C.l  GiflP^*^ 
156;  Dodd  v.  Salisbury  R.  W,  Co.,  5  Jur.  N.  S.  783.  Vfe^^^ 
are  neither  bound  to  sell  our  mine,  nor  to  go  to  the 
expense  of  making  experiments  to  ascertain  its  value. 

Clute,  on  the  same  side.    Under  R.  S.  0.  ch.  165,  sea  20, 
subsec.  1,  (c)  (1)  the  company  must  shew  that  the  land  is 
required  for  their  railway.    This  is  the  basis  of  the  right 
to  expropriate.    At  any  rate  there  is  jurisdiction  to  inter- 
fere here,  on  the  ground  of  a  fraudulent  use  of  their 
powers  by  the  defendants.    The  course  they  took  to  get- 
possession,  by  making  an  «b  parte  application  to  the^ 
County  Judge,  was  a  wrongful  one,  and  should  U 
restrained. 

/.  Betkune^  Q.C.    As  regards  sec.  14  of  45  Vic.  ch.  61  L 

it  must  be  remembered  that  the  Railway  Act  of  Ontario 
R.  S.  O.  ch.  165,  is  a  revision  and  not  a  new  law.  It 
taken  from  Consol.  Stat.  Can.  ch.  66  and  amending  Act 
Besides,  45  Vic.  ch.  61  is  practically  a  new  Act,  and 
come  within  R.  S.  0.  ch.  165,  sec.  4.    The  provisions  of  tl 
English  Acts  differ  from  those  of  our  Acts.    In  England 
deed  in  fee  only  gives  the  right  of  way.    It  is  not  so  wii 
us.    See  Anglin  v.  Nickle  et  al.,  30  C.  P.  72.    There  is  »-io 
exception  in  our  Acts  in  regard  to  the  power  of  exproprm  ^fc- 
tion.    Compensation  takes  the  place  of  the  land :  R.  S. 
ch.  165,  sec.  20,  subsec.  24.   But  a^  to  the  English  provisiox::^^, 
see  English  Act  of  1845,  Imp.  8-9  Vic.  ch.  18,  (Laim-d^ 
Clauses  Consolidation  Act).    Then  R  S.  0.  ch.  165,9ec. 
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sak>— s«c.  23,  provides  a  special  tribunal  for  such  cases,  and 
emjpo^ers  the  County  Judge  to  allow  possession  on  security 
bein^^  given,  and  thei*e  is  no  appeal  to  this  Court  from  his 
decxsxon.    Section  9  of  the  same  statute  gives  an  unlimited 
po^^ws^^T  to  take  lands.  See  also  sections  10, 19.  Arbitration 
is   't>l::ke  only  remedy  for  the  land  owners:  London  and 
Ifc^^Ai  Weateim  R  W.  Co.  v.  Bradley,  3  McN.  &  G.  326 ; 
C(E>£.^^J^ian  R.W,  Co.  v.  Ogilvy,  2  Macq.'246.  The  endeavour 
to  'C^&.'ke  this  case  out  of  these  authorities,  on  the  ground  of 
coll^rfceral  intention,  ought  not  to  succeed.    The  company 
lia-s    ^lie  legal  right  to  do  what  they  are  doing.    I  refer  to 
Ihjt^^n^^n  v.  Findlaier,  6  CI.  &  F.  894.    The  cases  cited  on 
this    ;j)oint  by  the  plaintiffs  were  cases  where  there  was  no 
motion  of  carrying  out  the  object  of  the  statute.  Oal- 
l(yt.^c^2/  V.  The  Mayor  avd  Commonalty  of  London,  L.  R.  1 
H-  34f,  was  a  case  of  that  kind.    If  the  company  is  acting 

''"^i^'^V^in  its  legal  right  there  is  no  equity  to  restrain  them. 
^^^y  inconveniences  arising  have  to  be  provided  for  by  the 
I^^firi filature:  Hardcastle  on  Statute  Law,  pp.  23,  25,  26. 
Btia-fc  liere  the  plaintiff  is  not  injured,  for  he  gets  the  full 
^^^o ;  and  there  is  a  right  of  appeal  from  the  arbitrator's, 
awa^xxi  to  the  High  Court  of  Justice:  R  S.  O.  ch.  165,  sec! 
20,  s^a'bsecs.  19,  20.    The  company  are  sole  judges  of  the 
dan^ex*  of  working  mines:  Mills  on  Eminent  Domain, 
^  62  ;  Midland  R  W.  Co.  v.  Checkley,  L.  R.  4  Eq.  19; 
^idUa.'nd  R  v.  Co.  Checldey,  15  W.  R.  671 ;  Cotton  v.  Boom 
C^-.  22  Minn.  372 ;  Stark  v.  Sioux  City  and  Pacific  R  W. 

4p3  Iowa  501.  Moreover,  the  balance  of  convenience,  as 
well  A  s  the  policy  of  the  law,  is  in  favour  of  not  continuing 
the  ivkj  unction ;  nor  would  it  have  been  granted  in  the  first 
"^®**^C5e  if  attention  had  been  called  to  R.  S.  0.  ch.  165, 
^         subsec.  23.    I  refer  also  to  RedfiM  on  Railways, 
p.  336 ;  Brice  on  Ultra  Vires,  2ud  ed.,  p.  514-15 . 
Z^^oirs  of  the  Stockton  and  Darlington  R  W.  Co.  y[ 
^^^^^^^  9  H.  L.  C.  246;  Attorney-General  v.  Oreat  EasUi^ 
•    C?o.,  L.  R.  7  Ch.  475 ;  S.  C.  in  Appeal,  6  H.  L.  367. 
'  Q.C.,  in  reply.    What  we  claim  is,  that  the 

^^^^^-:nt8  are  using  their  powers  for  a  colorable  purpose. 
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and  not  acting  bond  fide.    R.  S.  O.  ch.  165,  sec.  20,  sub- 
23,  only  applies  where  a  company  is  exercising  its  1^^^^ 
power  in  good  faith,  not  where  it  is  endeavouring  to  ^d3^ 
the  tribunal  there  provided  for  an  improper  purpose.  TlifceMi. 
the  clauses  as  to  arbitration  only  apply  when  the  comp^^^^ 
has  the  right  to  take  the  land  in  question.    The  comj^^^^ 
are  not  the  only  judges  of  what  they  need:  Everafi^Lxl 
Mid-Sussex  R,  W.  Go.,  3  DeG.  &  J.  286.    I  refer  to  £a^-^- 
caster  and  Carlisle  R,  W.  Co.  v.  North  Western  R  W.  Co. , 
Kay  &  J.  303,  where  persons  were  restrained  from  app'-J^^^ 
ing  to  Parliament,  and  to  Carivgton  v.  Wycombe  JR. 
Co.,  L.  R.  3  Ch.  377,  381,  385  ;  and  to  Lamb  v.  Nor^^ 
London  R.  W.  Co.,  L.  R.  4  Ch.  522,  which  shows  that  i 
extending  Act,  such  ai  45  Vic.  ch.  61  O.,  does  not  car 
with  it  the  powers  in  the  original  Act. 

May  22nd,  1883.    Proudfoot,  J.— The  Prince  Edwar<j^ 
County  Railway  was  incorporated  in  1873  (36  Vic.  c. 
O.),  with  power  to  construct  a  railway  from  any  point  oi^^^ 
the  Grand  Trunk  Railway,  between  Trenton  and  Brightoi^^^^ 
to  Picton,  and  to  extend  it  eastward  to  South  Bay  o^^^ 
Point  Traverse,  in  the  township  of  South  Marysburgh  ;  ani^^^ 
in  the  special  act  were  included,  among  others,  the  clauses^^* 
of  the  Railway  Act  of  the  consolidated  statutes  of  Canada 
relating  to  powers,  plans  and  surveys,  and  lands  and  thei  ^ 
valuation. 

Several  amending  Acts  were  passed,  the  last  of  whic" 
(45  Vic.  c.  61,)  changed  the  name  of  the  company  to 
Central  Ontario  Railway,  and  authorized  them  to  extei 
their  line  of  railway  to  any  part  of  the  townships  of  Tud 
Lake,  WoUaston;  and  Limerick,  in  the  county  of  Hastiik^ 
(s.  5.)    This  Act  also  authorized  the  company  upon  ilm.&r 
own  property,  and  principally  from  and  out  of  the  oxw 
obtained  along  their  line  of  railway,  to  manufacture  iroo 
and  steel  for  their  own  use  and  for  sale  ;  and  for  tlut 
purpose  to  erect  furnaces  and  mills,  and  provide  macliio- 
ery  and  tools,  (s.  9.)    And  it  also  gave  them  power  to 
acquire  mining  properties,  by  purchase  or  gift,  in  tie 
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rx-ty  of  Hastings,  (p.  13.)     The  company  were  also 
fci^orized  to  build  the  railway  in  sections  of  five  miles  in 
S^li,  and  to  make  surveys,  and  a  map  or  plan  of  the 
^^ay.  and  its  course  or  direction,  and  also  the  book  of 
^«nce  for  the  railway,  and  to  deposit  the  same  as 
^  ^.red  by  the  Railway  Act  of  Ontario,  with  respect  to 
^:xis  and  surveys     and  upon  the  deposit  of  the  map  or 
^    and  book  of  reference,  all  and  every  of  the  clauses  of 
^^aid  Railway  Act  and  the  amendments  thereof  applied 
included  in,  or  incorporated  with  the  Act  of  Incorpora- 
of  the  railway  company,  were  to  apply  to  each  of 
sections. 

"^^Xie  company  are  extending  their  line  to  the  township 
^^Tollaston,  and  have  made  their  survey  and  deposited 
^  T  map  or  plan,  as  required  by  the  Act. 

*  pon  this  map  they  have  marked  a  site  for  a  station 

the  lands  of  the  plaintiffs,  and  have  made  a  tender 
^  300,  as  compensation  for  the  land  required  by  them,. 

damages,  which  the  plaintiffs  have  refused  ;  the  com- 
^  y  have  given  notice  to  the  plaintifis  to  arbitrate ;  the 
«^pany  have  also  obtained  an  order  for  immediate  posses- 
^Ti  from  the  County  Judge,  before  any  arbitration  has 
^n  had,  under  sec.  20,  sub-sec.  23,  of  the  Railway  Act  of 
^tario. 

*  J'he  plaintiffs  have  brought  their  action  to  restrain  the 
^fendants  from  taking  possession  or  taking  any  steps  to 
Xpropriate  this  piece  of  ground  marked  out  for  a  station 
dn  their  land ;  because  it  is  not  necessary  for  the  purposes 
of  the  railway  ;  and  because  the  company  are  making  an 
improper  use  of  their  compulsoiy  powers  in  order  to  get 
possession  of  a  very  valuable  mine  of  magnetic  iron  ore, 
ihe  site  of  which  is  entirely  covered  by  the  proposed 
station  grounds. 

A  number  of  affidavits  have  been  filed  on  behalf  of  the 
plaintiffs,  which  I  do  not  intend  to  examine  in  detail, 
iirther  than  to  say,  that  I  think  they  establish  the  fact, 
ibat  there  is  a  valuable  deposit  of  magnetic  iron  ore  at 
this  spot :  that  the  plaintiffs  purchased  the  land  for  this. 
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mine  some  two  or  three  years  ago  :  that  the  defendants^, 
some  of  their  officers  were  probably  aware  of  the  existe^^^^ 
of  the  mine,  and  of  its  being  the  property  of  the  plaint^^^:^ 
and  for  the  purpose  of  this  motion  I  will  assume  that  t^i^^j 
did  know  these  facts. 

The  defendants,  by  their  president  and  engineer,  sa^y, 
that  this  spot  is  the  northern  terminus  of  their  railw^O^* 
and  that  they  will  require  more  land  than  they  have 
taken  steps  to  procure :  that  although  they  own  oth 
land  on  an  adjoining  lot,  they  are  working  an  ext:nsi^^^ 
iron  mine  on  it,  and  that  it  would  be  dangerous  to  place 
station  there  on  account  of  the  use  of  explosives  in  blastinJ^^ 
&c. :  that  the  location  wae*  made  in  good  faith. 

The  plaintiffs  contended  that  the  defendants  had  n^ 
power  to  expropriate  the  lands  at  all,  on  account  of 
erroneous  expression  in  45  Vic.  ch.  61,  sec.  14-,  0.,  which^  ^ 
says  that  on  the  deposit  of  the  map  or  plan  the  clauses  ot^^^^ 
the  said  Railway  Act,  the  Ontario  Act,  incorporated 
the  Act  of  Incorporation  of  the  railway,  should  extend  ic^^^ 
the  sections  authorized  to  be  built,  while  the  Act  of  incor-"^^*''" 
poration,  36  Vic.  ch.  73,  0.,  incorporated  none  of  thm^M^e 
clauses  of  the  Railway  Act  of  Ontario,  but  those  of  thm^Mine 
Consolidated  Statutes  of  Canada.    I  do  not  think  thi  .f' 
argument  ought  to  prevail.     It  is  evidently  a  mei  ^  re 
clerical  mistake,  which  if  strictly  construed  would  rend^^  er 
the  Act  practically  inoperative.    But  the  continual  refer j=r- 
ences  throughout  the  14th  sec,  show  that  the  Legislature  _ire 
thought  they  were  conferring  upon  the   company  tW^^be 
powers  of  the  Ontario  Railway  Act  with  regard  to  ♦   -  ^bc 
sections,  similar  to  those  possessed  by  the  company  w^mmtb 
regard  to  the  original  line  in  the  36  Vic.  ch.  73,  and  ttzzua^ 
intention  should  not  be  frustrated  by  an  error  of  t^ltis 
kind.    Besides,  if  construed  in  the  way  contended  "SFbr, 
there   would  be  no  expression  conferring  powers  zq 
the  special  Act,  and  the  Railway  Act  of  Ontario  wcyujj 
apply  by  virtue  of  its  4th  section :  (R.  S.  O.  ch.  165,  sec  4J, 

The  principal  question  is,  whether  the  defendants  fasre 
the  power  to  locate  their  line  as  they  have  done,  thoag^ 
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one  of  their  objects  may  have  been  the  acquisition  of  this 
mine. 

The  last  Act  conferring  powers  on  the  defendants  of 
acquiring  mines  by  gift  or  purchase,  and  of  working  them 
&c..  and  which  speaks  of  them  being  found  upon  their 
own  property,  as  well  as  being  acquired  on  adjoining 
lands,  shows  that  the  Legislature  were  aware  that  the 
railway  was  going  through  a  mining  country.  But  the 
Legislature  have  not  seen  fit  to  impose  any  limitations  on 
the  rights  of  the  company  in  locating  their  line,  where 
there  are  mines,  by  giving  only  a  right  of  way  over  the 
surface,  or  otherwise,  but  have  left  the  expropriation 
clauses  to  their  full  effect,  which  in  this  country  at  least, 
enables  the  company  to  acquire  the  fee  of  the  land.  The 
power  to  acquire  mines  by  purchase,  in  the  Act  of  45  Vic, 
must  include  the  power  to  acquire  them  by  compulsory  pur- 
chase and  have  the  same  effect  as  purchase  employed  in  the 
General  Railway  Act,  (R.  S.  O.  ch.  165,  sec.  9,  sub-sec.  2,) 
which  includes  purchase  compulsorily  as  well  as  by  agree- 
ment. The  choice  of  the  line,  the  location  of  station,  &c., 
is  left  to  the  company  to  determine,  the  only  preliminary 
being  the  filing  of  the  map  and  plan.  I  have  not  been  able 
to  find  much  authority  on  the  effect  of  filing  plans.  The 
English  practice  requires  these  to  be  filed  before  the 
passing  of  the  special  Act,  and  persons  afiected  by  them  have 
an  opportunity  of  opposing  the  passing  of  the  law.  Here 
they  are  only  required  to  be  filed  before  beginning  the 
work,  and  no  provision  is  made  for  objecting  to  the  line 
as  located,  or  the  stations.  The  Legislature  seem  to  have 
thought  that  the  company  would  take  the  most  direct  and 
cheapest  route,  and  that  persons  affected  by  it  could  be 
indemnified  by  the  compensation  to  be  obtained  under  the 
act :  In  re  Stratford  and  Huron  R.  W,  Go,  and  The  Corpora- 
tion  of  County  of  Perth,  38  U.  C.  R.  1 1 2  ;  jB^  Grand  Junc- 
tion R  W,  Co.  V.  County  of  Peterborough,  6  App.  339,  366. 

But  while  the  Legislature  has  conferred  large  powers  on 
these  railway  companies,  they  must  be  exercised  honestly 
for  the  purposes  for  which  they  were  given,  as  expressed  by 
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Lord  Cran worth,  in  Galloway  v.  Mayor  and  GommoncL^^ 
of  London,  L.  R.  1  H.  L.  34,  43:  "  The  principle  is  t>^^j^ 
that  when  persons  embarking  in  great  undertakings,  for  ^J^^ 
accomplishment  of  which  those  engaged  in  them  hi^v*^ 
received  authority  from  the  Legislature  to  take  compulsor-ii^^ 
the  lands  of  others,  making  to  the  latter  proper  compos  - 
sation,  the  persons  so  authorized  cannot  be  allowed 
exercise  the  powers  conferred  on  them  for  any  coUate^r^^ 
object :  that  is  for  any  purposes  except  those  for  which 
Legislature  has  invested  them  with  extraoi-dinary  power^^^^  ^ 
This  language  is  cited  and  approved  in  Carington  ^ 
Wycombe  R  W.  Co.,  L.  R.  3  Ch.  377,  381 ;  and  in  mBB^^^ 
others  ]>efore  and  since  these  the  same  principle  has  bee 
recognized  and  acted  on.    But  in  none  of  them,  so  far  as 
have  noticed,  which  was  decided  on  this  principle,  was  th*' 
company  carrying  out  the  object  for  which  they  wer*" 
created  by  the  means  of  these  powers.    The  enunciation o 
the  principle  in  fact  excludes  the  application  of  it  to  sucl 
cases.    The  object  was  always  something  collateral 

Thus  in  EversfUld  v.  The  Mid'Svsaex  R,  W.  Co.,  3 
&  J.  286,  the  company  were  endeavoring  to  expropriate 
piece  of  land,  not  for  the  use  of  the  company,but  to  exchange  ^2 
with  anotlier  land  owner.    In  Carington  v.  The  Wycombe 
R  \V.  Co.,  L.  R.  3  Ch.  377,  the  company  were  desirous 
expropriating  the  land  to  sell  to  another  person,  not  for  ih 
purposes  of  the  railway.  ^In  Oalloway  v.  Mayo7'  and  Co 
momdty  of  London,  L.  R.  I H.  L.34,  a  distinction  was  draw 
between  powers  conferred  on  adventurers  for  a  specific  pur_ 

pose,  such  as  the  construction  of  a  railway,  and  powe  

conferred  on  an  existing  corporation,  such  as  that  of  a  cit=^^. 
for  making  public  improvements  in  the  city,  and  in  — ^  :Ss. 
case  the  powers  will  not  be  subject,  as  in  the  other,  tc^  ^ 
strict  and  restrictive  construction ;  and  Mr.  Galloway     i  ja 
that  case  failed  to  bring  the  facts  within  the  operation,  o/ 
the  principle.    The  other  cases  cited  by  Mr.  Moss  are  wlU^ 
I  think,  distinguishable  on  this  ground.     For  in  iJie 
present  case  I  fail  to  see  in  what  respect  the  defendaot^ 
have  exceeded  their  powers,  or  diverted  them  to  a  puipcue 
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b     contemplated  by  their  charter.    The  company  were 
t-lk  orized  to  construct  the  railway,  they  were  autliorized 
eszM^gage  in  mining  operations,  to  acquire  mines  by  gift 
X^'^rchase,  and  upon  the  site  of  the  location  of  their 
at  all  events,  I  think  by  compulsorj'^  purchase 
is  no  prohibition  against  running  their  line  so  as 
^i^over  a  mine,  and  the  statute  evidently  thought  that 
c:m^«8  would  be  found  on  their  property. 
C^'Mzie  case  would  be  entirely  different  if  what  was  sug- 
i-^'-cd  in  argument  had  been  established  by  evidence: 
L^-fc^  the  defendants  were  seeking  to  expropriate  this  piece 
l^s^nd,  not  with  the  real  intention  of  using  it  for  a  station, 
for  the  works  of  the  railway,  but  with  the  design  of 
L"^^iring  it  and  then  to  sell  it  to  W.  Coe,  who  is  a  shai  e- 
«r  in  the  railway  company,  and  largely  interested  in 
*~^^-^^g  operations.    Under  such  circumstances  the  jainci- 
^     enunciated  in  Galloway  v.  Mayor  and  Commonaliy  of 
^^<iony  {suyra,)  would  apply.    But  the  evidence  fails  to 
blish  any  such  design.    Should  such  a  scheme  be  actu- 
in  contemplation,  and  be  hereafter  carried  out,  I  think 
means  might  probably  be  found  to  fi'ustrate  it. 
^-^\sat  present  advised,  were  it  necessary  to  determine 
^        point,  I  do  not  think  that  the  powers  conferred  on 
County  Judge  would  exclude  the  jurisdiction  of  the 
"^Xirt,  if  the  defendants  were  making  use  of  their  powers 
attain  any  collateral  object  to  that  for  which  they  were 
^^corporated.    In  Jones  v.  The  Stanstead,  Sheford,  and 
^Cniambly  R  F.  Co.,  L.  R.  4  P.  C.  98,  115,  it  is  said:  "  The 
^laim  for  damages  in  an  action  in  this  form,  a.ssum<.s  that 
the  acts  in  respect  of  which  they  are  claimed  ai  e  unlaw- 
ful ;  whilst  the  claim  for  compensation,  under  the  Railway 
Acts,  supposes  that  the  acts  are  rightfully  done  under 
.statutable  authority ;  and  this  distinction  is  one  of  sub- 
stance, for  it  affects  not  only  the  nature  of  the  pro- 
ceedings, but  the  tribunal  to  which  recourse  should  be 
had.''    The  claim  for  damages  in  that  suit  and  the  relief 
sought  here  equally  proceed  on  the  ground  that  the  defen- 
dants' acts  are  unlawful.    The  principle  stated  in  Jo)ie^ 
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Regina  V.  Bernard. 

Conviction — Prior  conviction— Be/wal  to  receive  evidence  of—Cuats. 

A  warrant  was  issaed  by  a  magistrate  for  the  apprehension  of  the  defen- 
dant, who  was  brought  before  another  magistrate  thereon,  convicted 
and  fined.  SabsequenUy  the  magistrate  who  had  issued  the  warrant 
cansed  the  defendant  to  be  summoned  before  him  for  the  same  offence, 
and  again  convicted  and  fined  him,  after  refusing  to  receive  evidence 
of  the  prior  conviction. 

Th^  Court  quashed  the  second  conviction,  with  costs. 

Held,  that,  even  assuming  that  the  first  conviction  was  void  by  reason  of 
Uie  defendant  having  been  brought  before  a  magistrate  other  than  the 
one  who  issued  the  warrant,  his  appearance  and  pleading  thereto 
amounted  to  a  waiver,  and  at  any  rate  the  magistrate  who  convicted  the 
•econd  time  could  not  take  advantage  thereon 

This  was  a  motion  to  quash  a  conviction  on  the  ground 
of  a  prior  conviction. 

The  facts  were,  that  a  warrant  dated  18th  November, 
1883,  having  been  issued  substantially  in  form  C,"  32  & 
88  Vic.  ch.  31,  save  that  it  did  not  contain  the  clause 
stating  that  the  information  was  on  oath,  the  defendant 
Appeared  before  a  justice  of  the  peace  other  than  the  one 
signing  the  warrant,  and  the  evidence  having  been  taken 
he  was  convicted  and  fined.  The  warrant  directed  that 
the  defendant  should  be  brought  before  the  Justice  (James 
Johnston),  who  signed  the  warrant,  "or  one  of  Her 
Majesty's  justices  of  the  peace  in  and  for  the  county  of 
Carleton." 

The  magistrate  who  signed  the  warrant,  being  dissatis- 
fied with  the  fine  infiicted,  and,  as  it  was  alleged,  being 
annoyed  at  not  receiving  any  costs  for  issuing  the  war- 
rant, caused  the  defendant  to  be  summoned  before  him- 
self and  another  justice  on  the  24th  of  November,  and 
evidence  being  taken,  fined  him  $5  and  costs,  and  had  the 
amount  levied  by  distress  and  sale. 

Watsoih,  for  the  motion. 
Akm  Cassels,  contra. 
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February  26, 1884.  Rose,  J. — ^There  is  evidence,  which 
I  credit,  that  Johnston  refused  on  the  second  hearing  to 
leceive  evidence  of  the  prior  conviction.  As  he  had  actual 
personal  knowledge  of  the  first  conviction  before  he  issued 
the  summons,  it  seems  to  me  he  would  not  have  been  in  a 
better  position  had  no  evidence  been  tendered.  I  believe 
the  first  conviction  was  in  good  faith. 

Mr.  Cassels  urged  that  the  first  conviction  was  void, 
because  section  43  of  32  &  33  Vict.  ch.  20,  which  he  urged 
was  the  only  section  ,  giving  jurisdiction  to  the  magistrate  4 
to  proceed  summarily,  did  not  provide  for  a  hearing  except  ^ 
before  the  magistrate  receiving  the  complaint  and  issuing  ^^^^ 
the  warrant. 

It  will  be  observed  that  the  defendant  was  not  brought  ^ 

before  the  justice  on  the  second  occasion  under  the  war  

rant,  but  appeared  upon  a  summons  issued  after  the  seconc^^^T^^' 
conviction.     Admitting,  for  the  sake  of  argument,  Mi^^^^-^ 
Cassels's  contention,  that  section  43  contemplated  the  hea^— _  ^i^Z^ 
ing  by  the  magistrate  before  whom  complaint  is  made,  ^^^=1...:^^ 
simple  answer  is,  that  the  defendant  having  appeared  aicrrrr:::;:^^^ 
pleaded  he  could  not  have  raised  any  question  as  to  irr-  ^ 
gularity  in  the  summons,  or  even  the  want  of  informatia 
or  summons,  and  that  therefore  the  magistrate  who  i 
upon  himself  to  institute  and  carry  on  the  proceedii^, 
ending  in  the  second  conviction,  cannot  raise  any  six^^z:^ 
question  :  Foley  on  Convictions,  pp.  82,  88,  97.   The  i  ^p^o 
convictions  cannot  stand.    The  first  is,  in  my  opinion,  gC3*«Dd 
the  second  must  be  quashed,  and  with  costs  to  be  paid  lk=>y 
Johnston.    It  seems  to  me  the  attention  of  the  Attorn.^ 
General  might  well  be  called  to  the  facts  which  appear  ^du 
the  affidavits,  and  which  I  have  not  found  it  necesaa-xy 
to  refer  to  very  fully. 

Conviction  qwuhedC^ 
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Re  Harding  ^nd  Wren. 

A  rhitration — Costs. 

■ji  the  submission  or  order  of  reference  is  silent  as  to  costs,  arbitrators 
rve  no  power  to  adiadicate  upon  tkem,  bat  each  party  must  bear  his 

n  costs  and  half  those  of  the  award. 
:vection  as  to  the  costs  in  such  a  case,  Held,  severable  from  the  rest 
^  the  sward. 

?HIS  was  a  motion  on  behalf  of  Harding  to  set  aside  an 
ird  on  the  ground  that  the  arbitrators  improperly 
'«uxled  costs  to  Wren,  the  submission  giving  the  arbi- 
no  power  over  costs. 

dolman,  for  the  motion. 
Smith  (St.  Mary's),  contra. 


The  arguments  appear  in  the  judgment. 


March  4,  1884.  Rose,  J. — Mr.  Smith  admitted  that  so 
^ar  as  the  award  directed  Harding  to  pay  solicitor's  costs 
it  could  not  be  supported,  but  argued  that  the  arbitrators 
had  power  to  award  that  each  party  should  bear  his  own 
-expenses  of  his  reference  and  one  half  the  costs  of  the 
sward.  The  answer  is,  first,  if  they  had  any  such  power 
they  did  not  exercise  it,  but  ordered  Harding  to  pay  *'  the 
fees  and  expenses  of  the  arbitrators.'*  Second,  in  my 
opinion,  they  had  no  such  power.  Taylor  v.  Lady  Oordon, 
9  Bing.  573,  which  Mr.  Smith  relied  upon,  contains  the 
following  opinion  expressed  by  Tindal,  C.  J. :  "The  general 
rule  in  cases  of  reference  is  this,  that  where  the  order  of  nisi 
prvus  is  silent  upon  the  subject  of  the  costs  of  the  reference 
and  award,  the  arbitrator  has  no  authority  to  adjudicate 
v/pon  them,  but  each  party  must  bear  his  own  expenses  and 
the  half  of  the  award."  See  also  Russell  on  Awards,  6th 
-ed.,  pp.  881-382;  Leggo  v.  Young,  16  C.  B.626;  Olen  v. 


606 


THE  ONTABIO  REPOBTS,  1884. 


Grand  Trunk  R.  W.  Co.,  2  P.  R.  377;  WhUely  v.  McMakon^ 
32  C.  P.  463  :  Re  EgUston  and  Taylor,  45  U.  C.  R  479. 

Mr.  Holman  admitted  that  the  directions  as  to  costs  were 
severable  from  the  rest  of  the  award,  and  that  he  could  not 
hope  to  have  the  award  set  aside. 

1  make  the  same  order  as  in  Egleaton  v.  Taylor,    To  use 
the  words  of  Osier,  J.,  in  that  case :  " The  award  is  therefore 
void  only  pro  tanto.    The  matters  complained  of  are  sur-  ^ 
plusage,  and  the  rule  must,  in  accordance  with  the  authori^ 
ties  referred  to,  be  discharged."    There  will  be  no  costs. 


Motion  dismisted. 
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[QUEEN'S  BENCH  DIVISION.] 

Herring  v.  Wilson. 

JirfrcM  joT  rerU — Seizure  qf  goods  subject  to  chattel  mortgage— Liability  of 
tenatU  to  protect  chattel  mortgage, 

^=3.  leased  certain  premises  to  Y.,  who  assigned  the  lease  to  P.,  and  sold 
to  him  the  goods  on  the  premises  subject  to  a  chattel  mortgage  to  the 
plaintiff  and  others.  P.  gave  a  chattel  mortgage  to  the  plaintiff  and 
others  upon  these  goods  to  secure  to  them  the  purchase  mone^  thereof. 
On  1st  February  the  defendant  took  possession  of  the  premises  under 
a  verbal  agreement  with  P.,  that  the  latter  should  assign  the  lease  to 
him,  and  it  was  so  assigned  on  4th  June  following.  There  was  no 
evidence  as  to  what  bargain  there  was  between  P.  and  the  defendant 
as  to  the  goods,  but  the  goods  remained  on  the  premises  without  the 
request  of  the  defendant.  The  plaintiff  and  his  co-mortgagees  sub- 
sequently took  possession  of  the  goods  und(?r  their  chattel  mortgafre  f 
but  on  the  same  day,  before  they  were  removed,  the  landlord  seized 
them  for  rent,  a  portion  of  which  was  due  before  defendant  took 

fiossession.  Upon  the  promise  of  the  plaintiff  to  pay  the  rent  the 
andlord  withdrew.  The  plaintiff  having  refused  to  keep  his  promise 
by  paying  the  rent,  the  landlord  brought  an  action  against  him  and 
compelled  payment.  The  plaintiff  now  sued  the  defendant  to  recover 
the  amount  so  paid. 
ffM,  that,  there  being  no  privity  of  contract  or  estate  between  the 
defendant  and  the  plaintiff,  and  the  goods  not  having  been  originally 
placed  in  the  premises  at  the  tenant's  request,  and  having  in  lact  been 
in  the  possession  of  the  plaintiff  when  seized,  the  defendant  was  not 
bound  to  protect  them  asrainst  seizure  for  rent,  which  he  was  not 
shewn  to  have  been  liable  for:  that  the  plaintiff's  payment  therefore 
was  voluntary,  so  far  as  concerned  the  defendant,  and  he  could  not 
recover. 

This  case  was  tried  before  Burton,  J.  A.,  without  a  juiy, 
at  the  fall  sittings  of  the  Napanee  Assizes,  and  judgment 
directed  to  be  entered  for  the  plaintiff  for  $220,  with  full 
costs  of  suit. 

The  plaintiff's  claim  arose  under  the  following  circura- 
stjinces.  Benjamin  Briscoe,  the  owner  of  an  hotel  in 
Napanee,  called  the  "  Briscoe  House,"  with  the  premises 
attached,  demised  the  same  by  indenture  of  lease,  bearing 
date  the  25th  March,  1879,  to  one  Abel  Yates,  his  execu- 
tors, administrators  and  assigns,  for  five  years  from  1st  of 
May,  1879,  paying  a  rent  of  $3  a  day  during  the  term ;  any 
assignment  of  the  lease  or  term  to  be  void  unless  made  with 
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consent  of  the  lessor  in  writing.     On  the  29th  Octoi 
ber,  1880,  Yates,  with  the  consent  of  the  lessor  in  writing 
assigned  the  residue  of  the  term  to  Samuel  Jesse  Potter 
with  the  exception  of  the  opera  or  billiard  hall,  and  ear 
tain  other  rooms.    Potter,  in  consideration  of  the  ; 
ment,  covenanted  with  Yates  to  pay  the  rent,  and  obser 
and  [)eif orm  the  covenants,  agreements,  j^&c,  to  be  pai* 
observed  and  performed  by  Yates  under  the  lease. 

Two  days  before  the  date  of  this  assignment  an  agre-«u-  ^ 
ment,  bearing  date  27th  October,  1880,  was  made  by  anrf 
between  Yates,  of  the  fii'st  part,  the  plaintiff,  Charles 
Lane,  Mitchell  Neville,  C.  R.  Miller,  and  Walter  Scotfc 
Williams,  of  the  second  part,  and  the  said  Samuel  Jesse 
Potter,  whereby — after  reciting  the  lease  and  that  Yates  on 
that  day  had  assigned  'and  transferred  all  his  title  in  the 
lease  and  premises,  and  to  the  goods  in  the  Briscoe  House 
and  upon  the  premises  to  Potter  ;  and  that  the  plaintiff  and 
other  parties  of  the  second  part  had  a  chattel  mortgage 
upon  the  said  goods  and  chattels  for  $4,000,  and  that  they 
had  agreed  to  sell  to  Potter  the  goods  and  chattels  for 
$5041 .80,  and  Potter  agreed  to  purchase  them  at  that  sum, — 
the  said  Yates  released  all  his  claim  to  the  goods  and  chat- 
tels in  the  chattel  mortgage  given  by  him  to  the  said  plain- 
tiff and  the  said  other  parties  of  the  second  part,  and 
Potter  aijreed  to  pay  the  plaintiff  and  the  other  parties  of 
the  second  part  the  said  sum  of  $5,041.80,  as  follows: 
$500  cash ;  8500  on  Ist  May,  1881 ;  $500  on  Ist  Novem- 
ber, 1881,  and  the  balance  of  $3,541.80  on  the  Ist  May, 
1882,  with  interest  on  the  whole  sum  from  time  to  time 
unpaid  at  eight  per  cent. ;  also  to  pay  taxes,  rent,  insur- 
ance, and  a  further  slim  of  $35  on  Monday  of  each  week 
until  the  whole  sum  of  $5,041.80  should  be  paid  into  the 
Dominion  Bank  at  Napanee  to  the  credit  of  the  plaint 
on  behalf  of  the  parties  of  the  second  part,  which  sums  ( 
money  were  to  be  first  applied  towards  the  payment  of  tli»^ 
rent  of  the  said  premises,  insurance,  interest  and  taxes,  i 
the  balance,  if  any,  to  be  applied  as  part  payment  of  th»^ 
said  purchase  money,  which  Potter  had  agreed  to  pay 
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and  further,  that  on  default  of  Potter  paying  the  weekly 
payments  on  each  Monday,  and  if  any  one  of  the  weekly  pay- 
ments should  be  in  arrear  for  four  weeks,  the  said  Potter 
should  peaceably  and  quietly  give  up  possession  of  the  said 
premises  and  goods,  and  the  parties  of  the  second  part 
might  take  possession  of  the  said  premises  and  goods,  and 
eject  and  expel  the  said  Potter  therefrom  without  previous 
suit  or  legal  proceedinsrs ;  Potter  to  secure  the  payment 
of  the  said  sums  of  money  to  the  plaintiff  and  other  parties 
of  the  second  part  by  a  chattel  mortgage  on  the  property 
in  and  upon  the  said  premises  ;  and  Yates  released  to  the 
parties  of  the  second  part  the  money  in  the  bank. 

By  indenture,  dated  4th  June,  1881,  made  between  the 
said  Potter  and  the  defendant.  Potter  assigned,  transferred, 
4ind  set  over  to  the  said  defendant  the  said  lease  and  tha 
residue  of  the  said  term,  the  lands  and  premises  therein 
mentioned,  and  all  the  benefits,  rights,  and  advantages  in 
and  by  the  said  lease  demised,  but  subject  to  the  termn 
and  conditions  in  the  said  lease  contained  ;  in  consideration 
whereof  defendant  covenanted  with  Patton  to  pay  the 
rent  in  and  by  the  lease  reserved  for  the  residue  of  the 
«aid  term,  and  to  do,  observe,  perform  and  keep  all  and 
'each  of  the  covenants,  agreements,  and  stipulations  in  and 
by  the  said  lease  by  the  s^iid  Abel  Yates,  and  by  the 
n.^gnment  thereof  by  the  said  Potter,  to  be  paid,  observed  9 
performed  and  kept,  and  to  indemnify,  save  harmless,  and 
keep  indemnified  the  said  Potter  in  respect  of  the  said 
--covenants,  agreements,  and  stipulations. 

By  the  evidence  it  appeared  that  the  defendant  had 
.-^ne  into  possession  of  the  hotel  before  the  execution  of 
-i^lke  assignment  to  him  about  the  1st  February,  1880,  and 
ifc  did  not  appear  very  clearly  whether  there  was  any  or 
-M^'Jiat  agreement  between  him  and  Potter  respecting  the 
»i:ma.ttels.    Potter,  who  was  called  as  a  witness  for  the 
►X«iiitiff,  on  being  asked  what  was  the  bargain  as  far  as 
'~M «    goods  in  the  hotel  were  concerned,  said  it  was  in 
-^^i'ting,  and  he  did  not  suppose  there  was  anything  else 
^■«i^e8  what  was  in  the  written  agreement ;  and  in  answer 
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to  the  question,  "  What  was  the  bargain  you  made  iiKr:K=sa 
February  ? "  he  said,  "  I  can  not  tell  you  what  the  bargaiiM^B-  » 
was  because  it  is  long  ago.    I  do  not  want  to  commit  ^k: — rii 
myself.    I  may  possibly  say  something  that  is  differentt^  jm 
from  the  bargain,  because  I  do  not  remember." 

He  also  said  when  he  made  the  bargain  he  was  iiZK  .s^En 
possession  of  the  chattels  described  in  the  mortgage,  anc:^  «nd 
delivered  up  possession  to  the  defendant,  who  carried  <»ii^k:  ^ 
the  business,  and  before  doing  so  made  the  bargain  of  th-    »  ^r^^ 
transfer  of  the  chattels,  and  he  supposed  also  of  the  leases  ^ 
it  was  all  one  bargain.    Defendant  gave  him  something 
for  some  things  in  the  bar  which  he  thought  were  separate 
from  the  chattel  mortgage.    Defendant,  he  supposed,  as 
far  as  the  goods  were  concerned,  took  his   place.     He  5^ 
transferred  the  whole  of  the  goods  and  the  lease  :  thought 
he  got  the  consent  of  the  landlord  at  that  time  to  the  31 
tmnsfer  :  did  not  go  to  him  to  get  his  consent :  did  not  ^ 
know  how  it  was  got,  but  it  must  have  been  got ;  did  not 
know  why  the  ajssignment  was  not  executed  till  4th  June : 
defendant  had  not  enough  furniture  independently  of  the 
chattel  mortgage  furniture  to  carry  on  the  hotel. 

In  answer  to  the  question :  "  What  was  the  agreement  ^ 
between  you  and  Wilson  as  to  the  payment  of  the  rent 
under  the  lease  ?"  he  answered  :  "  I  suppose  the  lease 
shews  for  itself.  After  the  1st  of  February  I  was  not  to 
pay  any  rent.  The  man  in  possession,  Wilson,  was  to  pay. 
When  I  executed  this  paper  (assignment  of  lease)  on  4th 
June,  I  thought  tha'j  embodied  the  agreement  which 
existed  between  him  and  me  on  the  Ist  of  February." 

On  cross-examination,  he  said :  "  I  do  not  think  there 
could  have  been  any  other  agi*eement  between  Wilson  and 
me  than  that  which  is  in  writing.    I  am  not  aware  of  any 
other.  It  might  have  been  executed  about  the  time  it  beara  ■ 
date.    I  do  not  remember  the  fact  of  the  execution.   I  - 
believe  the  hotel  was  carried  on  after  the  famiture  waa      -  -"^^ 
taken  away    *    *   when  I  left  the  rent  was  paid  up  ta  ^^"^ 
the  19  th  Februar}\    I  do  not  know  what  payments  were 
made  after  that.'' 
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On  re-examiDation  he  said,  in  reply  to  the  question  was 
the  note  paid  ?  "  Yes,  by  the  defendant." 

The  landlord's  consent  to  the  assigtiment  of  the  lease 
to  Wilson,  the  defendant,  was  dated  29th  January,  1881, 
and  Mr.  A.  L.  Morden,  the  solicitor  for  the  landlord,  said 
he  had  no  doubt  it  was  signed  at  that  date.  It  was  not 
on  the  assignment,  but  on  the  lease  itself. 

On  the  7th  May,  1880,  by  a  memorandum  of  agi-eement 
in  writing  and  under  seal,  made  between  the  landlord  of 
the  said  hotel  and  premises,  of  the  first  part,  the  said  Abel 
Yates,  of  the  second  part,  and  the  plaintiff  and  the  said 
other  parties  of  the  second  part,  named  in  the  above 
agreement  of  the  27th  October,  1880,  of  the  third  part — 
after  reciting  the  original  lease,  that  Yates  was  in  arrear 
for  rent  up  to  the  1st  May.  1880,  the  sum  of  $1,530 
and  that  the  landlord  had  distrained  for  the  said  rent  and  his 
bailiff  was  in  possession  of  the  goods  and  chattels  in  the 
said  hotel,  and  that  Yates  heA  by  chattel  mortgage,  dated 
21st  May,  1879,  conveyed  and  assigned  the  said  goods  and 
chattels  to  the  said  Herring  and  the  said  other  parties  of 
tihe  third  part,  to  secure  the  payment  of  two  promissory 
jnotea  for  82,000  each  with  interest  at  eight  per  cent.,  and 
iiiat  the  said  notes  were  overdue,  and  that  it  had  been 
^^eed  that  the  landlord  should,  in  consideration  of  lSl,100 
paid  by  the  said  parties  of  the  third  part,  release  the  said 
:fumiture  and  property  from  ail  liability  for  any  rent 
^tocrued  before  the  2nd  May,  1880,  ami  should  agree  to 
lease  the  said  premises  for  the  residue  of  the  said  term,  or 
^•ssign  the  lease,  and  that  Yates  should  in  the  meantime, 
sad    until  forfeiture,  remain  in  possession  of  the  said 
p/-^jcaises  as  tenant,  and  that  upon  forfeiture  as  therein- 
mentioned  the  residue  of  the  said  term  should  either 
p^j^  2>y  sale  or  assignment,  as  after  mentioned — it  was  wit- 
gj^^^cl  that  the  said  landlord  released  and  discharged  the 
CLnd  chattels  from  the  said  rent  accrued  due  up  to 
s>  2nd  May,  1880;  and  he  covenanted  to  and  with 

5  »«»i<i  parties  of  the  third  part,  that  in  the  event  of  the 
i  -^^T^el  Yates  failing  to  observe,  keep  and  perform  the 
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covenants,  &c.,  after  mentioned,  the  said  landlord  woulc:^ 
aHsign  the  said  lease  as  far  as  he  had  power  to  do  to  tha» 
plaintiff,  or  to  any  other  person  whom  he  thould  approve  — 
as  a  tenant,  or  would  make  a  lease  to  plaintiff  for  the  resif 
due  of  the  term  ;  or  would  make  such  lease  to  such  persor 
as  the  landlord  should  approve  of.    And  the  said  Yat^^^ 
covenanted  to  and  with  the  said  Herring  and  other  partie 
of*  the  third  part,  that  he  would  on  each  and  every  Moi 
day  from  the  1st  May,  1880,  to  the  first  June,  1880,  pay  - 
cause  to  l>e  paid  into  the  Dominion  Bank  to  the  credit 
the  said  John  Herring  the  sum  of  S25  weekly;  and  fr 
the  1st  of  June  to  loth  July,  the  sum  of  830  weekly ;  ai 
from  the  loth  July  to  the  loth  August,  the  sum  of  8 


wt^ekly  ;  and  from  the  loth  August  until  the  1st  of  Ma>^ 
1881,  the  sum  of  $35  weekly  ;  and  if  at  any  time  durL/i  .-j^ 
that  time  m  purchaser  could  be  found  for  all  the  said  fuj- 
niture  on  the  said  premises,  and  residue  of  tlie  said  tem  ^ 
ami  the  g(>ods  and  chattels  mentioned  in  the  chattel  mort-— — 
ga,q:e,  and  articles  and  plant  ascd  in  connection  with  said 
premises,  at  and  for  the  price  and  sum  of  86,000,  or  any 
sun)  in  excess  of  said  sum,  then  the  said  Yates  would  assign 
the  said  lease  goods  and  furniture  to  such  purchaser  at 
the  request  of  the  said  plaintiff  and  paities  of  the  third 
part,  or  any  person  on  their  behalf ;  and  fuilher,  that  on 
default  of  his  making  the  s^iid  weekly  payments  and  any 
weekly  payment  should  be  in  default  for  four  weeks  in 
succession,  or  if  any  two  of  the  said  weekly  payments 
should  be  in  arrear  for  one  week,  then  Yates  should  peace- 
ably and  quietly  give  up  possession  of  the  said  premises, 
fuiTiiture,  goods,  and  chattels  mentioned    in  the  said 
chattel  mortgage  ;  and  the  said  plaintiff  and  other  parties 
of  the  third  part  might  take  possession  of  the  said  premisses 
and  goods  and  chattels,  and  eject  and  expel  the  said  Abel 
Yates  therefrom  without  previous  suit  or  legal  proceed- 
ings.    Provided  if  a  sale  for  the  said  sum  of  96,000,  or 
any  sum  in  excess  of  that  sum,  within  six  mouths  were 
made,  the  said  Yates  should  receive  and  have  the  differ- 
ence between  that  sum  and  84,920.10,  with  interest  from 
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when  he  got  to  the  hotel  on  the  13th,  he  found  a  larg^- 
number  of  men  removing  all  the  furniture  and  goods  ou 
to  the  street,  nob  a  f  ourth''part  of  the  goods  having  then  beei 
retnoved.    Plaintiff  was  there.    He  and  his  associates  said 
"  Don't  seize  our  goods,  Wilson  ought  to  pay  the  rent_ 
Wilson  said:  "  Dont  seize  my  goods,  I  have  more  thaTi.^^^^ 
paid  the  rent.    Seize  their  goods."    Potter  was  not  ther^.  ^^^"^ 
The  solicitor  further  said  :  "  I  took  some  pains  to  ascertain 
the  truth  of  these  contentions.    They  were  so  hopelessly 
diverse  that  I  could  make  nothing  out  of  it,  and  told  the  ^ 
bailiff  to  go  on  and  seize  the  goods.    The  mortgagees  said  ^ 
we  must  remove  our  goods  under  any  circumstances,  and 
they  made  an  agreement  with  me.     *     *     Mr.  Herring 
was  the  spokesman.    He  said  :  '  If  you  will  let  us  remove 
the  goods,  we  will  pay  the  rent.'  Upon  that  understanding 
I  let  them  remove  the  goods,  and  directed  the  bailiff  to 
withdraw  the  seizure,  and  he  did  so,  and  they  went  on 
removing  the  goods.    Afterwards  Herring  refused  to  pay, 
and  an  action  was  brought  in  the  Court  of  Chanceiy,  and 
the  plaintiff  (the  landlord)  recovered.*' 

On  cross-examination  he  said  :  "  Herring  denied  making 
an  agreement  with  me  atjthe  trial.    He  swore  to  that 
He  contradicted  me  on  the  point.    Of  my  own  knowledge 
I  did  not  know  what  rent  was  due — ^no  more  than  I 
gathered  from  the  documents  and  the  statement  of  the 
landlord  at  the  time.    Defendant  had  nothing  to  do  with 
the  withdrawal.    He  contended  we  ought  to  seize  the 
mortgagee's  things,  because  he  said  they  ought  to  pay  thi 
rent.    It  was  altogether  on  the  arrangement  entered  in 
between  me  and  Herring  that  I  withdrew  the  seizure.  "j 
think  they  removed  all  the  property.    I  do  not  kno 
whether  they  removed  any  of  Wilson's.    I  knew  he  com- 
plained that  his  property  had  been  taken.   I  think  Wilsoa 
remained  for  a  few  days,  but  on  that  same  day  there 
an  agreement  between  the  landlord  and  Wilson  aa(»^A — ^ 
Chichester  to  grant  a  new  lease.  The  lease  was  surrem 
on  that  day." 

Alexander  Ross,  a  clerk  in  the  office  of  Mr.  Hooi 
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Herring's  solicitor  in  the  suit  of  Biscoe  v.  Herring,  proved 
the  payment  of  $628.99  to  Biscoe's  solicitor,  which  he  said 
he  received  from  the  defendants  in  the  suit — S220.99 
taxed  costs  and  S538  the  judgment.  On  cross-examina- 
tion he  said  there  were  five  or  six  who  contributed  the 
amount,  Herring  only  paid  one-fifth  of  it. 

The  learned  Judge  directed  judgment  to  be  entered  for 
$222. 

November  28th,  1883.  Clute,  for  the  defendant,  moved 
pursuant  to  notice  to  set  aside  the  said  judgment,  and  to 
enter  a  nonsuit  or  judgment  for  defendant,  on  the 
grounds — 1st,  that  the  said  judgment  was  contrary  to  law 
and  evidence,  and  the  weight  of  evidence;  2nd,  that 
no  express  promise  by  the  defendant  to  pay  the  rent  in 
the  statement  of  claim  mentioned  was  proved,  and  no, 
promise  or  liability  to  pay  the  same  could  be  implied ;  3rd, 
the  amount  of  judgment  was  excessive,  and  the  damages 
alleged  to  have  been  sustained  by  the  plaintifi*  should  be 
reduced  by  four-fifths,  as  the  evidence  showed  that  the 
plaintiff  only  paid  one-fifth  of  the  amount  recovered. 

It  is  admitted  that  Wilson  never  expressly  promised  to 
pay  it,  and,  therefore,  if  any  liability  arises  at  all  it  must  be 
by  reason  of  the  relation  of  the  parties  a  promise  is  implied* 
It  is  denied  that  any  promise  is  raised  by  implication. 
Had  Potter  sued  Wilson  he  had  a  perfect  answer  in  that 
Potter  was  overpaid. 

The  assignment  was  not  of  the  whole  premises,  and 
therefore  the  assignee,  the  lessee,  could  not  be  sued  by  the 
landlord  upon  the  covenant  for  rent :  Woodfall,  11th  ed., 
p.  235. 

agreement  to  assign,  followed  by  possession,  is  not 
^^^ient  to  give  the  lessor  the  right  to  sue  the  equitable 
^/ .^S^ee  in  equity  on  the  covenants  in  the  lease :  Woodfall, 
fe?    X?.,  11th  ed.,  p.  235,  236,  10th  ed.,  204 ;  Cox  v.  5?>/top,  8 
11  &  G.  815  ;  Moore  v.  Choate,  8  Sim.  508 ;  R.  S.  O. 
^96,  sec.  4. 

'  assignee  of  part  is  liable  to  distress  for  the  whole 
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rent,  but  not  in  debt  for  the  rent :  Wood  fall,  L.  &  T.,  llt"i..iCLr4i 
ed..  p.  240,  10th  ed.,  p.  209 ;  Curtis  v.  SpiUy,  1  Bing. 
C.  756.    The  distress  is  by  virtue  of  the  original  leas^M*^^ 
Id.,  760.    The  assignee  cannot  maintain  an  action  befori^w 
assignment  to  him :  H  oodfall,  L..  &  T.,  p.  240  ;  Martyn 
Williams,  1  H.  &  N.  817. 

The  right  of  Briscoe  to  distrain  was  by  virtue  of 
original  lease,  and  was  a  right  in  rem,  against  goods 
the  premises,  and  not  in  personam  against  Wilson :  Cw 
V.  Spitty,  supra,  756.    The  lien  is  in  respect  of  the  pli 
in  which  they  are  found,  and  not  in  respect  of  the  perso 
to  whom  they  belong  :  Wood/all,  L.  &  T.,  11th  ed.,  p.  39C^^' 
As  to  implied  promises  and  request  see  Addison  on  Cod- 
tracts,  8th  ed.,  p.  1035.   Here  there  is  no  implied  promise.*^ 
Ev gland  \\  Mar sden^lj.  R.  1  C.  P.  529,  distinguishing  ^"^^ 
Exall  V.  Partridge,  8  T.  R  308  ;  Rodgers  v.  Maw,  15  M.  t  ^ 
W.  448.    In  any  case  plaintiff  is  only  entitled  to  what  he  \ 
paid  out,  being  one-fifth.    If  the  others  voluntarily  paid 
what  they  were  not  bound  to  pay,  they  cannot  recover 
it  back  :  Bilhie  v.  Lumley,  2  East  469. 

Btthune,  Q.  C,  contra,  referred  to  Lampleigh  v.  BraiOi- 
wait,  Smitlts  L.  C.  158,  175,  and  contended  that  the  agree- 
ment was  to  pay  the  rent  from  the  time  he  got  into 
possession,  and  that  the  goods  having  been  left  there  at 
the  defendant's  request,  he  was  bound  to  protect  them. 

February  16,  1884.    Cameron,  J. — The  plaintiff  cannot      — --^ 
hold  the  judgment  he  has  obtained  unless  the  facts  shewn 
by  the  evidence  establish  a  legal  or  equitable  obligation  on 
the  part  of  the  defendant  to  protect  the  goods  claimed  by 
the  plaintiff  under  the  chattel  mortgage  from  seizure  by 
the  landlord  for  rent.    There  does  not  appear  to  have  been  ^ 
any  privity  of  contract  or  estate  between  the  plaintiff  and  Jf 
defendant.    The  contract  was  between  him  and  Potter^  -^j- 
and  the  privity  of  estate  between  him  and  Briscoe,  thesi— 
owner  of  the  fee  in  the  land  as  lessor  of  the  term  to  Yates,.: 
which  came  to  the  defendant  by  the  assignment  fromj^^ 
Potter  of  the  4th  June,  1881.   The  rent  distrained  foi — =^ 


^^^^^ 

Me 
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could  not  rcc  531  tV^eV^  P'*"^^- 
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obligation  upon  him.    The  mortgage  contract  in  th: 
instance  only  enabled  the  mortgagee,  on  default  in  pa>^^Mi\y- 
raent  of  the  mortgage  money,  to  take  possession  of  tl:J"^h^ 
moi-tgaged  chattels,  and  does  not  require  the  mortgagor  t-      -  ^ 
do  anything  whatever  towards  assisting  the  plaintiif  ' 
y)erfecting  his  title.    The  plaintiff,  therefore,  cannot  sv^^^ie- 
ceed  unless  he  is  on  the  facts  within  the  rule  of  law,  tln&t 
where  one  man  is  compelled  to  pay  a  debt  for  whL^^^Ai 
another  is  legally  responsible,  the  law  will  imply  a  prom5!<?^^ 
by  the  latter  to  indemnify  him,  and  which  rule  is  state<i^^^ 
in  Leake  o:\  Contracts,  page  41,  thus ;    "  Where  the  plaiw-'-^^^e 
tiff  has  been  compelled  by  law  to  pay,  or  being  compellable 
by  law  to  pay  has  paid  money  which  the  defendant  was  ^ 
ultimately  liable  to  pay,  so  that  the  latter  obtains  the 
benefit  of  the  payment  by  the  discharge  of  his  liability,  % 
under  such  circumstances  the  defendant  is  held  indebted 
to  the  plaintiff*  in  the  amount." 

This  statement  of  the  law  was  adopted  by  Cockbum,  C- 
J.,  in  Mouh  v.  Garrett,  L.  R.  7  Ex.,  at  p.  104,  which  was 
the  case  of  the  original  lessee  of  a  lease  suing  the  ultimate 
{issignee  thereof  after  several  mesne  assignments,  to  recover 
an  amount  he  was  forced  to  pay  to  the  original  lessor  for 
breaches  of  a  covenant  in  the  lease  to  repair  committed 
by  the  defendants, — a  case  that  would  be  on  all  fours  with  j 
this  case  if  there  had  been  any  privity  of  estate  or  contract  w 
between  the  plaintiff  and  defendant  The  learned  Chief 
Justice  added ;  "  Whether  the  liability  is  put  on  the  ground 
of  an  implied  contract,  or  of  an  obligation  imposed  by  law, 
is  a  matter  of  indifference  :  *  *  It  is  such  a  duty  as 
the  law"  will  enforce.  The  lessee  has  been  compelled  to 
n.ake  good  an  omission  to  repair  which  has  arisen  entirely 
from  the  default  of  the  djfendants,  and  the  defendants  are 
therefore  liable  to  reimburse  him." 

If  the  plaintiff's  goods   had  been   shewn   by  the 
evidence  to  have  been  placed  on  the  demised  premu 
by  the  plaintiff'  at  the  defendant's  request  or  for  his 
benefit,  or  if  they  had  been  put  there  at  like  reques*^^ 
of  the  defendant  or  for  his  benefit  by  a  third 


HKRRING  V.  WILSON. 


621 


who  was  liable  to  the  plaintiff  to  make  them  good,  the 
defendant  being  liable  to  pay  the  rent,  and  the  plaintiff 
paid  it,  there  would  seem  to  be  no  doubt  of  the  plaintiff's 
right  to  recover.  But  that  does  not  appear  to  be  the  posi- 
tion of  the  parties  on  the  evidence  given.  It  did  not 
appear  that  the  defendant  knew  anything  about  the  plain- 
tiff's claim,  though  it  is  quite  possible,  and  even  most  pro- 
bable, that  he  did  in  fact  know  all  about  it ;  and  it  further 
appears  that  he  asserted,  and  the  assertion  was  true,  if  the 
note  for  $500  that  he  paid  was  in  respect  of  rent,  that  he 
had  paid  all  his  rent,  as  $500  would  have  more  than  paid 
the  rent  for  which  he  was  liable,  even  if  he  is  to  be  held 
liable  from  the  1st  of  February.  For  any  rent  before  that 
he  could  not  be  held  responsible,  and  it  may  be,  as  far  as 
anything  appears  in  evidence,  that  the  plaintiff  himself 
received  in  respect  of  the  weekly  payments  made  by  Yates 
and  Potter  moneys  that  he  ought  to  have  applied  in  pay- 
ment of  rent,  and  neglected  to  do  so. 

The  rent  claimed  by  the  landlord  was  in  respect  of  a 
balance  due  on  account  of  thirteen  months'  rent,  which 
might  indicate  that  the  defendant's  contention  that  he  had 
paid  his  rent  was  well  founded,  and  the  landlord  may  have 
received  it  and  credited  it,  as  he  had  a  right  to  do,  on  any 
arrears  due  to  him  up  to  the  time ;  at  all  events,  till  the 
lease  was  formally  assigned  to  the  defendant,  and  he 
became  directly  liable  to  him  by  virtue  of  the  privity  of 
^Htate  created  by  the  assignment.    It  is  somewhat  singular 
that  in  the  case  of  rent  reserved  payable  daily,  and  which  for 
thirteen  months  would  amount  to  $1,185,  $538  of  arrears 
i^hould  be  claimed  as  a  balance  of  thirteen  months*  rent, 
instead  of  so  many  days,  if  there  had  been  no  question  as 
to  the  application  of  the  payments. 
Ork  the  whole,  I  think  the  plaintiff  has  failed  to 
she^    that  the  defendant  was,  at  the  time  of  the 
tfo^i-ess  and  agreement  by  the  plaintiff  to  pay  the 
/j^ilorxl  the  rent  to  induce  him  to  abandon  the  seizure, 
dL&ir    any  duty  or  obligation  to  pay  such  rent,  and  so 
?    I>«-jrment  made  by  the  plaintiff  must  be  treated  not 
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as  a  compulsory  but  a  voluntary  payment,  as  f&r  as  -t^lne 
defendant  is  concerned.  The  action  should  therefore  V)e 
dismissed  with  costs;  but  if  the  plaintiff  thinks  his  position 
can  be  benefited  by  a  further  investigation,  he  may  li.a.^e 
a  new  trial  on  payment  of  costs  within  one  month  -  in 
default  of  payment  of  such  costs  judgment  to  be  entGx^ 
for  defendant. 

Haoartt,  C.  J.,  and  Armour,  J.,  concurred. 


Judgment  accoixling^Z--^ 
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[CHANCERY  DIVISION.] 

BUmilton  Provident  and  Loan  Society  v.  Cornell. 

Fraud  and  misrepresevtation — Personal  representative*, 

.  haying  dissolved  partnership  with  M.,  by  the  terms  of  the  dissolation 
held  certain  land  subject  to  a  lien  of  $525,  to  be  paid  by  M.  M.  then 
arranged  a  sale  to  C.  for  $2250,  intending  to  defraud  any  company 
yrho  would  lend  $1125,  on  the  security  of  the  land  (it  being  really 
yrorth  about  '1^600).  and  drew  up  a  receipt  for  $1160,  representing  thai 
sum  as  being  part  payment  of  the  consideration  money,  which  0.  signed. 
G.  subsequently  executed  a  conveyance  with  $2250  inserted  as  the 
consideration,  and  deposited  it  with  his  solicitor  as  an  escrow,  to  be 
delivered  up  on  payment  of  his  $52 lien.  It  appeared  0.  had  since 
died,  and  8.  was  appointed  his  administrator.  M.  and  C.  by  means  of 
an  overvaluation  and  certain  misrepresentations,  one  of  which  was  the 
production  of  O.'s  receipt,  obtained  a  loan  of  !^1125  from  the  plaintiffs 
to  C,  and  out  of  the  proceeds  paid  S.  the  $525,  and  took  up  the  deed, 
t  the  trial  it  was  shown  that  the  plaintiffs  were  aware  of  the  death  of  G. 
before  they  acted  on  or  even  knew  of  the  existence  of  his  receipt,  and 
that  S.  knew  nothing  of  the  transaction  except  that  he  was  entitled  to 
the  lien  for  $525. 

eld,  (reversing  the  judgment  of  Proudfoot,  J.)  that  the  plaintiffs 
could  not  reco-'er  against  S.  as  representative  of  G.,  for  no  cause  of 
action  existed  against  G.  at  the  time  of  his  death,  and  S.  had  done  no 
wrong. 

the  absence  of  fiduciary  relationship  no  recovery  can  be  had  against 
the  representatives  of  a  deceased  person  who  is  charged  with  fraud 
aniess  profit  has  accrued  to  the  wrongdoers  estate. 

ZThis  was  an  action  brought  by  the  Hamilton  Provident 
Loan  Society  against    Abraham    Cornell,  James 
"^•ithers,  John  Morris,  and  William  F.  Sanderson,  to 
*^^r  the  sum  of  $1,125,  being  the  amount  of  a  loan 
^    T^y  the  plaintiffs  to  the  defendant  Cornell  on  150 
CDf  land  in  the  Township  of  Bonanquet,  part  of  which, 
o25,  was  claimed  against  the  defendant  Sanderson, 
4^  ^Dttinistrator  of  the  estate  of  one  John  H.  Gould, 

plaintiffs  claimed  that  by  the  fraud  or  gross  negli- 
-  of  the  defendant  Carruthers,  their  paid  valuator,  the 
^^*iiy  in  question  was  falsely  represented  as  being 

$1,900,  and  as  having  just  been  purchased  by  the 
^  ^^lant  Cornell  at  the  price  of  $2,500;  while  as  a  matter 
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of  fact  no  such  purchase  had  been  made,  and  tiie  land  wwm  ^ 
not  worth  more  than  $200:  and  that  the  defeiidaiL*^^^ 
Cornell  and  Morris  hiid  colluded  with  Gould  in  his  lifetim^^  > 
to  defraud  the  plaintiffs  by  causing  to  be  prepared  aiwi^^^^ 
executed  a  conveyance  of  the  said  property  from  Gould  to 
Cornell  with  the  sum  of  $2,500  inserted  as  the  consider-  ^oV> 
ation  therein,  and  concocted  a  false  and  deceptive  receipt 
(set  out  in  the  judgment)  for  part  of  such  consideration. 

The  deed  had  been  left  by  Gould  with  his  solicitors  as 
an  escroio,  to  be  delivered  up  upon  payment  of  the  sum  of 
$525,  and  part  of  the  proceeds  of  the  loan  was  used  for  the 
purpose  of  taking  it  up,  and  Sanderson  as  his  adminis-  — ^ 

trator  received  the  $525. 

The  action  was  tiied  at  London  at  the  Spring  Sittings  of  3f 
1883,  before  Proudfoot,  J. 

Mwir,  for  the  plaintiffs. 

Idington,  Q.C.,  for  the  defendant  Sanderson. 

Harding,  for  the  defendants  Morris  and  Cornell. 

The  following  judgment  was  pronounced: — 

PttorDFOOT,  J. — In  this  case  so  far  as  the  defendants 
Cornell  and  Carruthers  are  concerned,  the  case  is  quite 
clear:  the  plaintiffs  are  entitled  to  a  remedy  against  Cornell 
upon  the  mortorage,  and  against  Carruthers  for  his  false 
representation,  which  he  admits  by  not  denying. 

As  to  Morris,  I  think  the  case  is  also  perfectly  clear.  I  ZIL 
think  that  a  more  plain  and  clear  case  of  an  attempt  to  ^c^^ 
cheat  the  compnny,  to  enable  Cornell  to  get  a  I 
upon  a  false  representation  of  facts,  was  never  made  oat 
than  was  made  out  in  this  case  against  Morris.    He  sell 
this  land  for  an  apparent  price  of  $15  an  acre;  and,  wii 
regard  to  the  value  of  it,  I  may  say  that  the  evidence,  l 
far  as  it  has  been  given  before  me,  does  not  satisfy  me  thai 
it  is  worth  more  than  four  or  five  dollars  an  acre  at  thg^ 
outside.    He  professes  to  sell  this  land  to  Cornell  at  Sl^S- 
an  acre.    He  arranges  with  Cornell  that  he  is  to 
a  loan  to  Cornell  from  the  company:  that  money  he  is 
raise  from  the  company,  and  is  to  pay  it  down  to  Moi 
as  the  down  payment  upon  the  land,  and  then  the  timl 
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upon  the  land  is  to  be  stripped  by  Cornell  and  given 
to  Morris,  and  for  this  he  gives  a  receipt  as  if  he  had 
-already  received  it.  He  gives  a  receipt  shewing  pay- 
ment of  $1,150,  I  think,  upon  this  land  in  lumber, 
but  that  was  not  the  transaction.  He  did  not  get  that  at 
the  time  at  all ;  he  took  a  promissory  note,  and  the  pro- 
missory note  was  liquidated,  it  was  to  be  liquidated  by 
stripping  the  land  of  its  timber  and  payinij  it  over  to 
Moms.  A  clearer  case  of  fraud  I  can  nardly  imagine  as 
against  Morris,  and  if  the  remedy  against  him  is  worth 
anything,  the  plaintiffs  are  entitled  to  it. 

The  case  is  more  difficult  with  regard  to  Mr.  Idington's 
client  Mr.  Sanderson, or  the  person  he  represents,  Gould ;  and 
'I  have  had  a  considerable  deal  of  doubt  as  to  what  is  the 
proper  way  of  treating  that  case,  but  looking  at  the  evi- 
dence of  Morris  I  doubt  whether  I  can  allow  Sanderson  to 
escape. 

The  application  was  made  on  the  29th  March.    It  is 
-<:lear  that  the  application  was  a  fraud,  both  on  the 
part  of  Cornell  and  Carruthers  as  well  as  Morris,  and  on 
t.Ue  9th  April,  for  the  purpose  of  strengthening  the  appli- 
-^ation  and  giving  an  air  of  verity  to  it,  Carruthers  repre- 
'isents  that  he  has  seen  the  receipt  for  81,150,  said  to  have 
l»een  paid  upon  this  property,  and  there  is  no  doubt  that 
^he  receipt  that  he  refers  to  is  the  receipt  now  pro- 
i/iiced,  because  he  afterwards,  on  the  2&th  June,  I  think, 
S'  ads  that  same  receipt  to  which  he  had  previously  referred, 
^/i<i   the  notice  of  the  company  is  brought  then  to  this 
t*<^oi]»t,  and  I  must  assume,  in  the  absence  of  evidence  to 
<?ontrary,  that  they  relied  upon  that  as  one  of  the 
tja      iinents  of  title,  as  one  of  the  indicia  by  which  they 
^'MTG   to  be  guided  in  ascertaining  how  much  they  would 
J  ^istified  or  safe  in  lending  on  the  security  of  the 
Now,  if  Gould,  being  in  the  position  of  a  partner 
^     ^ciiasolved  partnership  and  holding  the  land  only  as 
^^^ity  for  the  amount  due  to  him,  had  merely  stated  the 
^»    %:»here  would  be  nothing  to  complain  of ;  but  he  goes 
— he  signs  a  receipt  which  is  not  a  fact,  and  which 
-i^'^-^  says  he  knew  was  to  be  used  upon  this  application, 
■^^^^^^ris's  evidence  is,  that  the  arrangement  between  him- 
.^^^^"^d  Cornell  was,  that  the  application  was  to  be  made 
!  —         company,  and  that  Gould  knew  of  it.  "Gould  knew 
bargain"  he  says.      He  talked  about  the  bargain 
fc'^ld  to  Cornell  for  815  an  acre.     "He  was  to  pay 
-•^ney  he  was  to  get  from  the  company,  and  he  was  to 
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re  me  a  note  for  the  balance."    Gould  knew  of  the  bar-  ^ 

lin  ;  he  knew  that  they  were  to  get  the  money  fi-om  the 
:>m|>nny,  which  was  to  be  a  down  payment,  yet  he  si^ns^ 
.  receipt  which  says  that  the  down  payment  had  alread; 
X'en  made,  81,150,  and  that  it  would  be  so  represented 
the  company,  because  the  ap))lication  was  to  be  made  or^ 
the  basis  of  it. 

I  take  it  also  that  the  evidence  shews  that  Goul< 
was  aware  of  the  intended  application  to  the  compaii^^ 
and  he  was  aware  of  the  nature  of  the  bargain  betwe^ 
Cornell  and  Morris;  and  the  signing  of  this  receipt  w& 
then  an  act  of  such  gross  negligence,  or  of  such 
plicity  in  the  transaction  that  ho  ought  to  be 
responsible  for  it.     Then,  it  has  been  strongly 
that  they  did  not  rely  upon  it.    But  it  is  sent 
one  of  the  evidences  of  the  value  of  the  property.  W^^dEat 

other  eviiie  ce  is  needed  of  relying  upon  it  I  do  u«  >t 

know.    You  do  not  recjuirc  to  shew,  when  application 
made,  that  you  rely  upon  every  statement  in  the  appZ-^^" 
cation ;  the  fact  of  these  statements  being  made  is  evidenc  ^ 
of  the  reliance  of  the  company,  because  that  is  the  b»\sitf^^ 
upon  which  they  proceed  in  granting  the  loan.    I  thinfc::^^ 
that  they  must  be  taken  to  have  relied  upon  that  in  the 
absence  of  evidence  to  the  contrary. 

Now  Gould  is  not  attempted  to  be  made  responsible 
upon  a  represention  of  value  merely,  because  that  is  a 
matter  of  opinion,  and  upon  which  one  man  might  differ 
from  an(;ther,  and  no  two  men  be  alike  in  going  over  the 
whole  neighbourhood ;  but  the  ground  upon  which  he  is 
sought  to  be  made  liable,  and  upon  which  I  think  he  must 
be  ht.'ld  liable,  is  representation  of  a  matter  of  fact,  of  pny- 
ment  having  been  made  on  the  19th  January,  by  lumber, 
or  something  else,  of  81,150  upr.n  this  land.  The  corres- 
pondence uj)on  which  Mr.  Idington  relied  very  much,  cer- 
tainly shows  that  he  acquainte<l  the  solicitors  of  tlie 
company  of  the  position  of  Gould,  that  he  only  held  the 
deed  as  security  for  the  amount  due  to  him 

Very  truly  they  did  not  seek  to  make  him  responsible 
upon  the  gi  ound  of  having  had  any  further  interest,  but 
the  action  is  brought  rather  for  the  purpose  of  making  him 
liable  for  a  misstatement  of  fact,  independently  of  the 
amount  of  interest  he  might  have  had  in  it.  He  does  not 
seem  to  have  personally  profited  by  the  transaction,  but 
rather  to  have  injured  himself  by  it ;  and  if  there  was  any 
way  in  which  he  could  be  protected,  at  the  same  time 
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r lying  the  company,  I  would  be  very  willing  to  do  it :  but 
think  that  all  the  defendants  must  be  held  responsible  in 
this  proceeding  to  the  company,  for  any  damage  that  may 
be  sustained.  The  lands  will  be  sold  as  soon  as  the  parties 
choose,  and  the  defendants  will  have  to  answer  for  the 
deficiency. 

I  think  it  better  to  dispose  of  the  case  now,  so  that  Mr. 
Idington  may  have  an  opportunity  of  bringing  it  on  for  a 
rehearing  at  the  next  sitting  of  the  Court,  if  he  should 
choose  to  do  so. 

I  confe«4S  it  is  not  a  case  absolutely  clear ;  but  it  seems 
to  me,  upon  the  evidence,  that  the  conclusion  I  have  come 
to  is  the  fair  and  natural  result  of  the  evidence. 

With  regard  to  the  three  defendants,  Morris,  Cornell, 
and  Carruthers,  I  have  no  doubt  at  all.  I  think  it  is  a 
clear  case  of  fraud  and  conspiracy  with  regard  to  them. 

Judgment  against  Sanderson  only  to  the  extent  of  S525. 
Decree  for  plaintiffs,  with  costs;  property  to  be  sold,  defend- 
ants to  make  good  deficiency  to  Sanderson  to  extent  of  S525. 
Reference  to  the  Master  at  Hamilton. 

On  September  13th,  1883,  the  defendant  Sanderson, 
xnoved  by  way  of  appeal  to  the  Divisional  Court  before 
Boyd,  C,  and  Ferguson,  J. 

Idington,  Q.C.,  for  Sanderson.  When  Gould  died  repre- 
sentation was  at  an  end ;  and  as  the  plaintiffs  had  sus- 
tained no  damage,  they  could  not  then  have  sued,  and  the 
^tion  died  with  him.  If  injury  did  not  occur  before 
death,  they  cannot  complain  of  what  happened  after- 
wards :  Williams  on  Ex.,  8th  ed.,  p.  1735.  If  they  seek 
to  charge  the  administrator  with  the  proceeds  of  the  loan 
received  by  him,  his  lien  for  $525,  which  Gould  had  on  the 
land,  should  be  restored.  There  should  be  no  relief  against 
Gould's  estate,  for  when  plaintiffs  became  aware  of  Gould's 
death,  the  false  representation  (if  any)  was  at  an  end,  and 
they  dealt  with  another  man  who  had  become  entitled  to 
the  lien:  Kei*r  on  Frauds,  p.  271;  King  v.  Hamlet,  2 
Myl.  &  K.  456 ;  Savai-y  v.  Kivg,  5  H.  L.  Ca.  627.  Gould 
was  not  connected  with  the  transaction  or  fraud  at  alL 
Morris's  evidence  was  misundei-stood.    If  plaintiffs  relied 
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on  the  receipt,  Sanderson  was  entitled  to  know  it    Repre-  -  

sentation  in  the  receipt  is  not  material.    As  to  price,  see^ 
Wood  V.  Schultz,  6  S.  C.  R.  621.    Morris's  evidence  shew^^ 
the  valuator  viewed  the  premises,  and  this  shews  the 
plaintiffs  did  not  rely  on  the  receipt:  Silverikom 
Hunter,  26  Gr.  390. 

Miiir,  for  plaintiffs.    Power  v.  Bees,  7  A.  &  E.  428 ;  ^^^'^r--:::^^ 
hly  V.  Trott,  Cowp.  375,  are  authorities  shewing  that  sucr^^^^ 
an  action  as  this  lies,  and  that  the  estate  of  the  wrong-doer  ^ 
liable  to  the  extent  of  the  benefit  derived  from  the  wrongS^  -^y 
act.     The  representation  by  Gould  that  a  sale  of  the  pt 
perty  to  the  defendant  Cornell  had  been  effected,  was 
chief  ingredient  of  valuation  relied  upon  by  the  board 
directors  when  passing  the  loan,  and  thus  he  aided  a-=M=ft.d 
assisted  in  a  scheme  to  deceive  and  defraud,  without  wh-^^i^ 
aid  and  assistance  nothing  could  have  been  accomplislrft^^ 
by  the  others.    The  wrong-doing  was  complete  befoj 
Gould  s  death,  and  that  which  transpired  afterwards  wi 
simply  the  carrying  out  of  what  had  been  agreed  upo^^. 
It  was  not  incumbent  on  the  plaintiffs  to  inform  tk  ^ 
administrator  that  they  were  relying  upon  representation^^ 
made  by  Gould  in  his  lifetime,  because  they  were  not 
presume  that  Gould  had  committed  a  fraud.  The  plaintiffs 
cannot  be  called  upon  to  restore  any  lien,  because  they  aie 
purchasers  for  value  without  notice,  and  because  the  lien 
was  given  up,  not  to  the  plaintiffs,  but  to  other  persons. 
The  plaintiffs  were  not  relying  upon  the  receipt  simply  as 
an  instrument  in  writing,  but  upon  the  transaction  of  sale 
by  Gould  to  Cornell. 

December  12, 1883.  BoTD,  C. — The  dates  in  this  case 
are  material.  Gould  and  Morris  dissolved  partnership  in 
August,  1879,  and  by  the  terms  of  the  dissolution  the  land 
in  question,  with  other  land,  was  held  by  Gould  as  security 
for  a  lien  of  8525  to  be  paid  to  him  by  Morris. 

Morris  arranged  to  sell  the  land  in  question  to  Cornell 
for  $2,250,  at  the  rate  of  $15  an  acre,  upon  a  scheme  inten- 
ded to  defraud  any  company  who  could  be  induced  to  len« 
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^(1,125  on  the  security  of  the  property.  This  price  was  to 
loe  paid  by  means  of  a  loan  for  that  amount  which  was 
to  be  paid  to  Morris,  and  the  other  $1,125  was  to  be  paid  by 
stripping  the  place  of  timber  and  paying  the  proceeds  to 
Morris.  To  give  a  substantial  appearance  to  the  transac- 
tion, Morris  drew  up  a  receipt,  which  he  asked  Gould  to 
sign,  in  the  following  words  : 

"  Reed,  from  Abraham  Cornell  the  sum  of  eleven  hundred 
and  fifty  dollars  worth  of  lumber  and  timber  in  part  pay- 
ment on  lot  No.  20,  and  half  19,  being  the  South-westerly 
half  of  said  lot.  Lake  Road  East,  in  the  Township  of 
Bosanquet  and  Lambton  County,  the  said  lumber  and  tim- 
ber to  become  the  property  of  John  Morris  of  the  village 
of  Thedford,  in  part  settlement  with  him. 

TJiedf ord,  (Signed)    "  J.  H.  Gould. 

"  Feby.  19th,  1880. 
"  Witness  by 

(Signed)   "John  Morris." 

This  was  signed,  as  Morris  says,  by  Gould,  to  shew  that 
iie,  Gould,  had  no  claim. 

I  judge  from  the  evidence  that  Gould  did  not  know 
t:;he  terms  of  the  bargain  apart  from  the  information 
^hich  may  be  imputed  to  him  from  his  signing  the  receipt 
The  application  was  made  to  the  plaintiffs  through  their 
^Lgent,  the  defendant  Carruthers,  by  Cornell  for  a  loan  of 
^1,125,  on  the  29th  March,  1880. 

The  day  the  receipt  was  signed  it  was  arranged  that 
CSovld  was  to  give  a  deed  of  the  land,  in  which  the  consid- 
^r&iion  was  to  be  put  at  $2,250.    The  conveyance  was 
^^joordingly  signed  by  Gould  on  the  5th  April,  and  deposited 
vf^y^Zi  his  solicitors  as  an  escrmv  to  be  delivered  on  payment 
y  *He$525. 
^^^-tie  receipt  of  the  19th  February  was  not  in  the  hands 
-^^"^y  officer  of  the  company  until  the  28th  June,  when, 
00    ^^^Xr^e  request  of  the  company's  solicitor,  it  was  transmitted 
Lm  by  their  vraluator  Carruthers. 
'^uld  died  on  the  10th  April:  the  company  heard  of 
<leath  a  few  days  afterwards,  and  long  before  the 
was  advanced  in  the  month  of  July. 
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Sandei-son,  Gould'H  administrator,  knew  nothing  of  the 
leceipt  or  of  the  facts  of  the  case,  save  that  he  had  a  lien  for 
$525  on  the  conveyance  executed  by  Gould  in  the  hands 
of  his  8olicitoi*s.    The  fraud  charged  in  the  pleadings , 
against  Gould  is  the  giving  of  this  receipt. 

Upon  the  advance  made  by  the  company,  one-half  of  it 
$525  was  paid  to  Sanderson,  to  satisfy  the  lien  and  perfec*^- 
Corneirs  title  to  the  land. 

By  the  judgment  under  review  the  administrator  is  mad 
to  refund  this  S525  and  pay  costs. 

It  may  be  argued  that  Gould  knew  of  an  intention 
use  this  receipt  in  some  application  for  a  loan,  and  that 
knew  of  the  terms  of  the  bargain  between  Morris 
Cornell  ;  but  there  is  no  clear  evidence  of  it    Rather,  ~-  -tSq 
my  opinion,  does  the  evidence  make  against  his  beii~ 
aware  of  the  details  of  the  bargain  between  these  tv 
except  as  manifested  in  the  receipt.    I  should  hardly  inl 
from  the  eviilence  that  there  was  a  guilty  purpose 
Gould's  mind  when  he  signed  the  deed  and  the  receipt,  i 
in  my  view  more  clear  and  satisfactory  proof  should 
afforded  before  a  man  is  found  guilty  of  deliberate  is- 
honesty, especially  when  death  has  sealed  the  man's  own  1m^  jps. 

The  evidence  does  not  distinctly  go  further  than  this,  t'M-iat 
Gould  simply  executed  the  deed,  (to  save  the  expenses  of 
two  conveyances,)  and  signed  a  receipt  drawn  up  by  MoMT-Tris, 
at  Morris  s  request  No  use  appears  to  have  been  mad^^  of 
the  deed  in  procurinp^  the  loan,  and  no  use  of  the  rec^mpt, 
except  the  transmission  of  it  to  the  company's  solicitor 
the  28th  June,  and  the  probable  mention  of  it  in  €>lie 
letter  of  the  valuator,  which  1  proceed  to  refer  to. 

The  company,  on  5th  April,  resolved  to  lend  $1,150, 
vided  the  applicant,  Cornell,  had  paid  $1,150  of  his  o 
money  on  the  purchase  ;  nnd  in  response  apparently  to  ti 
requisition,  Mr.  Carruthers  wrote  to  the  manager,  on  9^^^ 
April,  1880.  thus :  "  I  am  satisfied  of  Mr.  Abram  Coni6^^^ 
has  satisfied  the  selar  (a)  of  the  farm  in  question.    1 9»,^^^ 


(a)  Sic. 
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^he  receipt,  and.  to  the  best  of  my  knowledge  it  is  correct, 
^o  that  Mr  Cornell  can  give  a  clear  title  of  the  farm." 
Probably  before  that  letter  reached  the  company,  Qould 
w  as  dead.    He  was  so  to  their  knowledge  before  it  was 
acted  on. 

I  proceed  to  refer  to  the  authorities,  remembering  the 
observation  of  Bramwell,  B.,  in  Swift  v.  Jewsbury,  L.  R. 
9  Q.  B.  315 :  "  No  doubt  there  are  cases  in  which  a  man 
may  be  charged  with  having  committed  a  fraud  when  he 
has  not  committed  it  himself ;  but  I  think  that  doctrine 
ought  to  be  held  in  as  few  cases  as  possible." 

In  Garth  v.  Cotton,  3  Atk.  707,  Lord  Chancellor  Hard- 
wicke  said :  *'  In  all  cases  of  fraud  the  remedy  does  not  die 
with  the  person,  but  the  same  relief  shall  be  had  against  his 
executor.  Collusion  in  this  Court  is  the  same  as  fraud;" 
S.  a  1  Dick.  183  ;  1  Ves.  524,  546. 

This  is  too  broadly  put  in  view  of  later  decisions.  What 
is  meant  is  substantially  an  affirmance  of  the  doctrine  more 
clearly  enunciated  by  Leach.  V.  C,  in  Lanadowne  v.  Lane- 
<iowne,  I  Madd.  1 38,  that  is,  where  a  person  dies  having  con- 
verted to  his  own  use  money  produced  by  his  wrongful 
.CLct,  upon  general  principles,  independent  of  decisions,  his 
Ckssets  ought  to  be  liable  in  the  hands  of  his  executors  to 
pay  in  respect  of  his  conduct,  such  assets  having  been 
jkugmented  by  it. 

This  doctrine  is  not  peculiar  to  equity,  but  was  recog- 
nized in  much  the  same  terms  by  Lord  Mansfield  in  Hambly 
V.  Trott,  Cowp.  376-7,  in  which  it  is  thus  put :  Where  the 
cause  of  action  is  a  tort,  or  arises  ex  delicto,  then  the 
action  dies  with  the  offender,  "if  it  is  a  sort  of  injury  by 
which  the  offender  acquires  no  gain  to  himself  at  the 
expense  of  the  sufferer.  *  *  But  where,  besides  the 
crime,  or  tort,  property  is  acquired  which  benefits  the 
testator,  there  an  action  for  the  value  of  the  property  shall 
survive  against  the  executor.  *  *  All  private  crimes 
die  with  the  offender,  and  the  executor  is  not  chargeable  ; 
but  so  far  as  the  act  of  the  offender  is  beneficial,  his  assets 
ought  to  be  answerable,  and  his  executor  therefore  shall  be 
charged." 
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In  the  absence  of  fiduciary  relationship,  no  recovery  can 
be  had  against  the  representatives  of  a  deoeaaed  person  ^ 
who  is  charged  with  fraud,  unless  profit  has  accrued  to  thc*:^ 
wrongdoer  s  estate  :  Powell  v.  A  iJcen,  4  K.  &  J.  343,  358 
Peek  V.  Gumey,  L.  R.  6  H.  L.  :j98;  Kirk  v.  Todd,  21 CW:^-^ 
D.  488 ;  Young  v.  Wallingford,  31  W.  R  838. 

An  example  of  the  excepted  case  where  there  has  been  •      _  ^ 
breach  of  trust  or  duty  by  two  persons  and  the  whole  bene:^^^_ 
fit  has  been  received  by  one,  yet  liability  attached  to  tlLj 
representatives  of  the  other  who  gained  nothing  from  th--m^  ^Bic 
fraud,  is  to  be  found  in  WcUshavi  v.  Stainton,  1  DeG.  J.  4. 
S.  678,  and  another  in  Saiuyer  v.  Goodwin,  36  L.  J.  Ch-«zizm.j\ 
578. 

Another  example  of  the  exception  is  where  the  persorr^oss 
guilty  of  fraud  are  partners.    There  the  death  of  one  wWTT  -lio 
has  not  profited  by  the  fraud  does  not  preclude  the  folio— 
ing  of  his  estate  in  order  to  make  it  liable  in  common  wL^S  -tih 
his  surviving  partner:  New  Sombrero  Phosphate  Co. 
Erlanyer,  5  Ch.  D.  pp.  117,  118  ;  Rawlins  v.  Wickham^  -S 
DeG.  &  J.  316.    But  none  of  these  authorities  apply 
the  peculiar  circumstances  of  the  present  case. 

Here  the  cause  of  action  is  grounded  on  deceit  chargec-^ 
against  the  late  John  H.  Gould,  and  it  is  sought  to  mBke-^^ 
his  estate  liable  on  account  of  that  fraud  to  the  extent  by 
which  it  has  benefited  thereby.    But  upon  the  facts  it 
appears  that  no  cause  of  action  for  deceit  existed  as  againsi 
Gould.    He  died  before  the  untrue  receipt  atiected  the 
plaintiffs.  It  was  not  known  to  the  plaintiffs,  nor  submitted 
to  them,  noi*  acted  upon  by  them  in  any  manner  before  hk 
death  ;  and  before  it  was  submitted  to  them  they  knew  that 
he  was  dead.    All  cases  where  assets  are  followed  into  the 
hands  of  the  personal  representatives  because  of  his  testa- 
tor's fraud,  are  cases  where  the  cause  of  action  accrued  in 
the  testator's  lifetime.    But  where  no  f  i-aud  was  consum- 
mated  by  the  testator,  as  where  untrue  representations 
made  by  him  are  not  acted  on  until  after  there  is  know- 
ledge of  his  death,  the  reason  of  the  rule  which  permita 
assets  to  be  followed  disappears. 
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No  benefit  resulted  in  this  case  to  the  estate  by  reason  of 
any  actionable  wrong  on  the  part  of  the  decased. 

If  the  company  did  act  on  the  receipt  in  question  (which 
I  doubt)  yet  they  did  so  at  a  time  when  they  knew  Gould 
was  dead.  His  administrator  has  been  guilty  of  no  wrong- 
doing, and  has  come  into  possession  of  the  $525  not 
aH  the  fruits  of  a  tort  perpetrated  by  the  intestate,  but 
as  representing  the  amount  of  the  lien  on  the  land 
secured  by  the  deposit  of  the  title  deeds.  This  last  con- 
sideration is  also  a  formidable  obstacle  to  the  plaintiff s*^ 
right  to  succeed  unconditionally.  If  the  transaction  is  to 
be  repudiated,  there  should  be  a  restoration  of  the  status 
quo  ante.  The  defendant  Sanderson  gives  up  and  discharges 
this  lien  of  $525  because  he  believes  it  to  be  satisfied  by 
the  money  which  is  paid  him  out  of  the  loar:.  If  the  plain- 
tiflFs  are  going  to  take  that  from  the  estate  on  the  giound 
of  the  fraud  of  the  intestate,  they  should  replace  the 
administrator  in  his  former  position  as  to  his  securities. 
See  Erlanger  v.  New  Sornbrero  Phosphate  Co.,  3  App.  Cas. 
1278,  and  cases  there  cited. 

The  case  may  be  viewed  in  another  aspect.  Assume 
t^hat  the  receipt  was  signed  by  the  deceased  Gould  with  a 
fraudulent  intent,  yet  before  it  was  acted  on  to  the  preju- 
<liee  of  the  plaintiffs  he  dies,  and  notice  of  that  fact  reaches 
them  before  they  act.    Is  not  the  death  in  such  circuip- 
«tances  tantiimount  to  a  withdrawal  of  the  representation^ 
or  such  a  countermand  of  it  as  wall,  if  nothing  further  is 
done,  relieve  him  and  his  estate  from  liability  ?    When  he 
died  there  was  no  cause  of  action  for  deceit,  because  no 
acting  on  the  misrepresentation  by  the  party  complaining 
of  it :  Joliffe  v.  Baker,  11  Q.  B.  D.  269.    When,  then,  did 
the  cause  of  action  for  deceit  accrue  ? 

The  constant  endeavour  of  this  Court  Ls,  according  to  the 
well  known  phrase,  "  to  prevent  testators  from  sinning  in 
their  graves."  Why  should  the  policy  of  the  Court  be 
reversed  in  this  case  ?  Is  the  man  who  makes  a  fraudu- 
lent representation  to  be  in  a  worse  plight  if  he  dies  than 
if  he  lives  ?    Living,  he  could  have  withdrawn  his  repre- 
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sentation  before  it  was  acted  on.    Does  death  fix  him  anc: 
his  estate  with  an  inevitable  liability  when  advances  ar^- 
made,  as  in  this  case,  thereafter,  by  one  who  knows  he 
dead  ? 

The  true  result  in  such  a  case  appears  to  be  this  ;  if  ' 
party  holding  the  written  representation  desires  to 
the  estate  of  the  deceased  with  liability,  then  it  is  his  du 
to  make  known  to  the  representatives  of  that  estate  wh 
is  about  to  be  done,  i.  e,,  as  in  this  case,  that  an  advance 
money  is  about  to  be  made  on  the  faith  of  what  is 
tained  in  the  deceased's  representation  held  by  the  cc^-^-j^ 
pany.    The  representatives  can  then  adopt  it  or  rejecfc. 
and  their  liability  will  vary  accordingly. 

Without  further  elaboration  of  the  matter  the  conclusS^^ 
appears  to  me  irresistible  that  the  action  fails  as  agt^x-^^ 
the  personal  representative  of  Gould,  and  he  is  entitle<^  ^ 
have  it  dismissed,  with  costs. 

Ferguson,  J.,  concurred. 
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Trespass — Eniry  on  land  to  maintain  action — PosseAsion — Statute  of 
Limitations — Offer  to  purchase — EstoppeL 

ctnal  occupation  of  land  is  not  essential  to  give  a  right  to  maintain  trespass  by 
one  who  has  the  Iei;al  title.  It  is  sufficient  that  he  enter  upon  the  land  so  as  to 
put  himself  in  legal  possession  of  it. 

'Ai,  that  putting  ud  boards  on  the  land  by  the  owner,  stating  that  the  land  was 
for  sale,  was  a  sufficient  entry  upon  his  pait  to  vest  the  legal  possession  in  him 
to  enable  him  to  maintain  formally  an  action  of  trespass. 
1 1853  M.,  the  owner  of  the  land  in  question,  conveyed  it  to  P.  D.,  who  in  1869 
conveyed  it  to  L.  D.  Neither  P.  D.  nor  L.  D.  ever  entered  into  occupation  of 
the  lot,  which  was  a  vacant  one.  In  1855  the  defendanc,  who  was  a  builder, 
with  the  knowledge  and  consent  of  P.  D.,  used  the  lot  for  depositing  his 
building  materials  on,  und  had  continued  to  do  so  ever  since,  but  with  the 
like  knowledge  and  assent  of  L.  D.  after  his  purchase.  In  1876  L.  D.  fenced 
the  lot,  leaving  a  gate  for  defendant  s  convenience ;  he  also  planted  a  small 
portion  of  it,  and  allowed  soil  to  be  taken  from  it  to  level  it.  In  1877  P.  D, 
was  declared  insolvent,  and  S.,  the  assignee  in  insolvency,  filed  a  bill  in  Chan- 
cery to  set  aside  the  deed  of  1859  from  P.  D.  to  L.  D.,  as  having  been  made  in 
fraud  of  creditors.  In  1879  defendant  contracted  to  purchase  the  lot  from 
L.  0.  for  $2,400.  on  which  he  paid  $800.  In  1880  a  decree  was  obteined 
setting  aside  the  deed  of  1859.  which  was  affirmed  on  rehearing.  This  was 
affirmed  on  appeal,  defendant  being  surety  for  L.  D.  for  the  costs  of  the  appeal. 
H.-*  had  never  paid  any  taxes  on  the  lot.  In  1880  nine  feet  of  the  lot  were  sold 
for  taxes,  and  defendant  became  the  purchaser ;  but  it  was  redeemed. 
Teld,  under  these  circumstances  the  defendant  s  possession  was  not  such  as  to 
give  him  a  title  under  the  Statute  of  Limitations :  that  the  plaintiff  was  not 
shewn  to  have  been  dispossessed,  or  to  have  discontinued  the  possession  :  that 
the  agreement  by  defendant  to  parchase  was  evidence  to  preclude  him  from 
setting  up  a  title  by  possession  against  the  plaintiff,  as  was  the  fact  of  his 
having  become  security  for  L.  D.  in  supporting  his,  L.  D.'s,  title. 


Action  for  trespass  to  lots  17  and  18,  on  the  east  side 
►f  Seaton  street,  in  the  city  of  Toronto,  according  to  plan 
\2,  registered  in  the  registry  office  for  the  city  of  Toronto. 

1.  The  plaintiff  stated  that  he  was  on  the  12th  of  April^ 
.883,  and  still  is  owner  of  these  lots. 

2.  That  the  defendant  is  the  owner  of  lot  16  adjoining 
rhe  lots  of  the  plaintiff  on  the  south,  and  separated  there- 
Tom  by  a  line  fence,  and  the  defendant  resides  thereon. 

3.  That  the  defendant  for  some  time  before  the  12th  of 
Ipril,  1883,  was  accustomed  to  make  use  of  the  plaintiff's 
ots,  which  were  vacant  and  unoccupied,  by  depositing 
guilders  material  and  scaflfolding  thereon,  and  by  travers- 
ng  the  same  as  a  pathway  to  his  residence,  without  the 
permission  of  the  plaintifl. 
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4.  That  on  the  12th  of  April.  1883,  the  plaintiff  notifie-     ,  , 

the  defendant  to  remove  whatever  material  he  had  depositee  

on  the  plaintiff's  lots,  and  to  abstain  from  further  trespassr^  ^ 

ing  thereon,  but  the  defendant  has  refused  bo  to  do,  anrrm 
he  claims  to  be  the  owner  of  the  said  land. 

And  the  plaintifi  claims  damages,  and  an  order  restraL. 
ing  the  defendant  from  the  repetition  of  any  of  the  a^r^ 
complained  of,  and  such  other  relief  as  the  case  may  requi. 

1.  The  defendant  admits  the  second  paragraph  of 
statement  of  claim,  excepting  that  the  plaintiff  is  ^^^K) 
owner  of  the  said  lots  17  and  18. 

2.  The  defendant  says  he  is  owner  of  the  said  lots, 
in  possession  of  them. 

3.  The  defendant  denies  the  plaintiff  was  the  ownex-  ^j. 
in  possession  of  the  said  lots,  as  alleged  in  the  first  pa.v-j|. 
graph  of  the  statement  of  claim,  or  that  he  is  now  own  er. 

4.  The  defendant  denies  the  alleged  trespasses. 

5.  The  defendant  claims  the  benefit  of  the  Statute  of 
Limitations. 

6.  The  defendant  submits  it  should  be  declared  by  tt^^ 
Court  that  he  is  now,  and  was  before  and  at  the  time 
the  commencement  of  this  suit  the  owner  in  fee  of  the  s&J 
lots  in  question.  Issue. 

The  cause  was  tried  before  Osier,  J.,  without  a  jury,  a*^  ^ 
Toronto,  at  the  Summer  Assizes  of  1883. 

The  facts  from,  the  evidence  given  at  the  trial,  appeare^^ 
to  be  as  follows :  The  lots  in  question  before  and  at  the^ 
sale  in  1853  belonged  to  one  McMahon.    He  in  1853  sold 
the  lots  to  Patrick  Doyle. 

It  did  not  appear  Patrick  Doyle  ever  took  possession- 
no  one  since  that  sale  has  ever  occupied  the  land.  Ther 
did  not  appear  to  have  been  a  house  upon  it.    It  has  sin* 
the  sale  been  a  vacant  lot,  excepting  in  so  far  as  t 
defendant  has  made  use  of  it  for  keeping  his  build? 
materials  upon  it.    The  defendant  has  continued  to 
the  land  for  that  purpose  since  about  the  year  1855,  t 
the  knowledge  and  assent  of  Patrick  Doyle,  anc 
Lawrence  Doyle,  to  w^hom  Patrick  made  a  conveyai; 
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the  land  to  Thomas  W.  Fisher,  for  $2,450.    Sisher,  i    m  { 
appeared,  bought  as  trustee  for  the  plaintiff.  On  Ist  Jun^^ 
1881,  Fisher,  by  deed,  conveyed,  at  plaintiff's  request, 
Edwin  Crickmore,  who  also  took  it  in  trust  for  the  plaii 
tiff;  and  on  the  16th  December,  1881,  Crickmore  conveye^^=d 
to  the  plaintiff. 

On  the  12th  of  April,  1883,  the  plaintiff  served  t1  m^^^ 
defendant  with  notice  to  remove  the  building  materiauT^^^ 
from  the  land,  upon  w^hich  the  defendant  took  the  adyie^^^ji^ 
of  his  legal  adviser  that  he  could  hold  the  land  .by  lengib 
of  possession.    Until  that  time  he  was  not  aware  be  couM 
set  up  a  title  by  possession  to  the  land  as  his  own.  ^  ^ 


In  December,  1880,  nine  feet  of  the  land  was  sold  for 
arrears  of  taxes,  and  the  defendant  bought  the  same,  but 
the  plaintiff  in  December,  1881  redeemed  the  land  by 
payment  of  the  taxes  amounting  to  S267.15.  Tlie  defen- 
dant never  paid  any  taxes.  ^ 

The  learned  Judge  gave  judgment  for  the  defendant, 
with  costs. 

The  plaintiff  served  notice  of  motion  to  set  aside  the  ^ 
verdict  and  judgment  thereon,  or  to  have  a  new  trial  ^ 
ordered,  on  the  ground  that  the  verdict  was  against  law  and 
evidence  :  that  there  was  no  possession  by  tbe  defendant  ^Mt 
to  bar  the  plaintiff  s  claim  :  that  the  possession  of  Law-  — 
rence  Doyle  enured  to  the  benefit  of  those  who  subsequently 
ac(}uired  the  land :  that  no  claim  under  the  Statute  of  '^of 
Limittitions  could  operate  against  the  decree  of  the  Court  .ct^ 
of  Chancery,  or  in  favour  of  Patrick  or  Lawrence  Doyle,.       ^  -gg 
or  of  the  defendant  who  claimed  under  them :  that  the 
plaintiff  was  taken  by  surprise  at  being  called  upon  to 
prove  his  title,  as  in  an  action  of  ejectment,  and  not 
supposing  that  any  evidence  could  be  given  irnder  the 
Statute  of  Limitations ;  and  referring  to  the  affidavits  and 
papers  filed. 

At  the  Michaelmas  Sittings,  December  6, 1883,  McCarOiy, 
Q.C.,  and  O'Donohoe,  Q.C.,  shewed  cause.    The  plaintil 
never  had  possession  of  the  land  and  so  could  not  main- 
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tain  trespass:  Street  v.  Crooks,  6  C.  P.  l^-t;  Jowett  v. 
Haackey  14  C.  P.  447.  The  defendant  had  the  posses- 
sion of  the  land.  He  had  acquired  title  bv  possession 
under  the  Statute  of  Limitations :  Heylatid  v.  Scott,  19 
C.  P.  165 ;  Dundas  v.  Johnston,  24  U.  C.  R.  547.  The 
contract  for  sale  between  Lawrence  Doyle  does  not  help 
tlie  plaintiff,  because  it  turned  out  he  had  no  title  to  the 
land,  and  the  plaintiff  does  not  claim  under  him,  but 
adversely  to  him :  Hooker  v.  Morrison,  28  Gr.  36.9.  The 
defendant  had  held  possession  for  more  than  twenty  years 
before  the  bill  was  filed  to  set  aside  the  deed  from  Patrick 
to  Lawrence  Doyle. 

McMichael,  Q.C.,  supported  the  notice  of  motion.  The 
kind  of  possession  which  the  defendant  relies  upon  to 
make  out  a  title  under  the  Statute  of  Limitations  will  not 
confer  upon  him  a  title  to  the  land.  The  land  was  an 
open,  unenclosed  lot ;  the  defendant  lived  next  to  it  and 
made  use  of  it  to  put  the  materials,  scaffolding,  &c.,  of 
his  trade  of  builder,  never  at  any  time  occupying  the 
whole  land,  nor  for  any  length  of  time  occupying  the 
same  part  of  the  land,  and  not  even  claiming  title  to  the 
land  until  just  about  the  commencement  of  this  action. 
Lawrence  Doyle  took  soil  from  the  land,  fenced  it,  and  put 
a  gate  in  the  fence  for  the  defendant's  convenience.  The 
plaintiff  can  take  the  benefit  of  those  acts  of  Lawrence 
Doyle,  for  he  had  a  good  title  from  Patrick ;  it  was  void 
only  as  against  the  creditors  of  Patrick.  The  defendant 
was  tenant  at  will  of  the  land,  and  in  1859  when  Patrick 
conveyed  to  Lawrence,  that  tenancy  was  put  an  end  tor 
and  the  defendant's  title  cannot  be  put  further  back  than 
the  date  of  that  conveyance.  The  plaintiff  is  not  in  any 
way  bound  by  the  statute.  The  decree  in  Chancery  which 
was  made  in  favour  of  the  assignee  in  insolvency  of 
Patrick  Doyle  conferred  upon  him  a  title  at  and  from  that 
time  as  against  Patrick  ^and  Lawrence,  and  that  decree 
was  made  as  late  as  November,  1880.  The  case  of  Heath 
V.  Pugh,  6  Q.  B.  D.  345,  affirmed  in  7  App.  Cas.  235, 
bhews  that  an  order  for  foreclosure  obtained  by  a  legal 
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mortgagee  vests  the  ownership  and  beneficial  title  to  the 
land  for  the  first  time  in  the  mortgagee,  so  that  an  actioi 
brought  within  twenty  years  next  after  the  order  by  the 
mortgagee  to  recover  possession  of  the  land  has  been  helca 
since  the  Judicature  Act  to  be  not  barred  by  the  Statute, 
of  Limitations,  although  more  than  twenty  years  hav» 
elapsed  since  the  legal  estate  in  the  land  has  been  coi 
veyed  to  the  mortgagee,  and  since  the  last  payment 
principal  or  interest  secured  by  the  mortgage. 

affidavits  filed  on  the  motion  shew  that  the  plaintiff   

entitled  to  a  new  trial,  if  necessary,  for  the  purpose  w>:^'^\ 
ofiering  further  evidence  as  to  the  nature  of  the  defen-^^ 
dant's  possession. 

Feburary  9,  1884.  Wilson,  C.  J.— The  plaintiff  has 
unquestionably  the  paper  title  in  his  favour.  There  are 
two  excejitions  however  made  to  his  recovery. 

The  first  Is,  that  he  cannot  maintain  this  action  of  tres-  ^ 
pass,  because  he  has  never  at  any  time  had  possession  of  ^ 
the  land  alleged  to  have  been  trespassed  upon,  and  the  j 
second  is  that  he  has  no  title  to  the  land,  as  the  title  to  it 
has  vested  in  the  defendant  by  length  of  possession. 

The  plaintiff  in  his  evidence  said  he  had  never  been  in  ^ 
occupation  of  the  land  nor  any  one  for  him.    He  also  said  ^ 
he  complained  of  the  defendant  for  trespassing  on  the  land 
by  knocking  down  the  boards  which  he,  the  plaintiff,  had  -B 
put  up  on  the  lot  with  the  words  for  sale  upon  them. 

Actual  occupation  of  the  land  is  not  required  to  give  a  ^aft 
right  to  maintain  trespass  by  one  who  has  the  legal  title. 

It  is  sufficient  that  he  enter  upon  the  land  so  as  to  pat 
himself  in  legal  possession  of  it. 

An  actual  entry  made  for  the  purpose  of  taking  posses-  — 
sion  is  sufficient  evidence  of  the  actual  possession  of  the 
land  by  the  legal  owner.    Cutting  down  a  tree,  digging 
the  soil,  taking  any  profit,  putting  any  beasts  upon  the  g 
ground,  or  commsiuding  it  to  be  done  ;  "  these  do  amount  ^ 
to  an  entry  :"  Co.  Litt.  -2456.    The  reason  ia  "for  rather 
than  the  bastard,''  (the  party  entered  upon  by  the  mulier) 
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^*  shall  punish  him"  the  mulier  in  an  action  of  trespass, 
the  euct  shall  fionount  in  law  to  an  entry  because  he  hath  a 
right  of  entry :"  Ib^id.  See  also  Ba'tmett  v.  Earl  of  Ouild- 
ford,  11  Ex.  19. 

So  also  Sin  entry  upon  the  land  by  the  owner  or  his 
tenant  at  wiD,  and  doing  any  act  upon  it  which  would  be 
a  trespass  if  the  tenancy  were  to  be  construed  as  subsisting, 
will  be  construed  to  be  a  determination  of  the  will  rather 
than  €U3t  of  trespass  by  the  owner :  Turner  v.  Doe  d,  Ben- 
neU,  9  M.  &  W.  643. 

In  this  case  the  a.ct  of  putting  up  boards  upon  the  land 
by  the  plaintiff  as  owner  stating  that  the  land  was  for  sale, 
was  an  act  which  shewed  the  intent  of  the  plaintiff  to  be 
to  claim  the  land  as  owner,  and  was  an  act  also  which  was 
a,  plain  act  of  trespass  on  his  part  if  he  erected  these  boards 
Avithout  a  legal  title  to  justify  his  act,  and  in  my  opinion 
the  act  he  did  was  a  sufficient  entry  upon  his  part  to  vest 
the  legal  possession  in  him  to  enable  him  to  maintain 
formally  the  present  action  of  trespass. 

If  it  were  not  so  I  should  be  disposed  to  allow  the  plain- 
tiff to  amend  his  statement  of  claim  by  adding  a  paragraph 
for  the  recovery  of  the  land. 

The  other  part  of  the  case  is  whether  the  plaintiff'  has 
maintained  his  claim  to  the  land  as  against  the  defendant's 
^assertion  of  title  by  possession  ? 

The  defendant's  claim  alleged  is  as  follows :  Patrick 
Doyle  having  bought  the  land  in  1853,  (no  other  more 
precise  date  is  given),  from  one  McMahon,  suffered  the 
defendant  to  ase  the  land  for  laying  his  building  materials 
upon,  the  defendant  being  a  builder,  and  requiring  some 
place  to  put  his  scaffolding  and  the  other  articles  of  his 
trade  upon,  and  he  began  to  do  so  in  1855,  no  more 
exact  date  being  given ;  and  he  says  he  has  had  posses- 
sion ever  since,  and  he  has  done  some  filling  up  and  level- 
ling of  the  land. 

Murphy,  a  witness  for  the  defendant,  said  he  had  known 
the  defendant  in  possession  of  the  land    not  far  from 
twenty-five  years,"  and  the  witness  has  lots  abutting  on 
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the  defendant's  land,  not,  however,  the  property  in  qu 

tion.    The  defendant  used  the  land  in  question  for  scaffold  

ing  poles,  materials,  and  trestles 

BaHnell,  another  witness  for  the  defendant,  said  he  hi 
known  this  land  for  twenty-five  years,  and  he  has  know; 
the  defendant  "  to  be  dealing  with  it  somewhere  upwi 
of  twenty  years.    I  live  right  close  to  it." 

Lawrence  Doyle  said  he  thinks  the  defendant  was  usi 
the  land  three  or  four  years  before  he  Lawrence  got 
deed  in  1859,  as  I  understand  the  evidence.    Whether  t~ 
year  1855  is  to  be  taken  as  the  year  the  defendant  br^ 
to  use  the  land  for  placing  his  building  materials  upon,  '"^ 
three  or  four  years  before  1859,"  as  Lawrence  Doyle  sa — ^ 
"or  not  far  from  twenty-five  years  "  as  Murphy  said,  thatkr. 
from  the  date  of  the  trial  in  J une,  1883,  which  will  make  le 
twenty-five  years,  if  so  long  be  allowed,  to  extend  backi  *o 
1858,  "  or  somewhere  upwards  of  twenty  years,"  accordicv-^ 
to  Bartnell,  which  will  relate  back  to  about  1863,  or  souae::^' 
where  further,  but  how  much  further,  does  not  appear. 

The  beginning  of  the  defendant's  possession,  if  it  h^^^ 
called  so,  is  not  very  clearly  shewn.    It  varies  from  1855,^^^ 
as  he  says,  to  somewhere  farther  back  than  1863,  and  it  may  ^ 
be  doing  the  defendant  no  injustice  to  place  the  beginning 
of  his  user  of  the  land  between  the  years  1855  and  1860. 

The  first  question  on  the  evidence  is,  whether  the  defen- 
dant s  user  of  the  land  for  putting  his  building  materials 
upon  it  is  and  has  been  such  a  possession  of  the  land  as  to 
operate  upon  the  right  or  title  of  the  true  owner  in  like 
manner  as  working  and  cropping  the  land,  or  dwelling 
upon  it  would  have  operated  ? 

The  defendant  said:  1.  Patrick  Doyle,  then  the  owner 
of  the  land,  said,  soon  after  the  defendant  began  to  use  it 
'*  that  I  might  use  it  as  long  as  he  was  not  making  any  use 
of  it."  2.  "  Lawrence  Doyle  put  up  the  fence  "  on  the  lot 
"I  think  it  was  put  up  about  seven  years  ago:"  that 
would  be  in  1876.    "I  put  the  gate  in  the  fence.**  3. 

Lawrence  Doyle  planted  it  one  year,  a  small  portion  of  it, 
as  I  had  stuff  on  the  place."    4.    I  agreed  to  purdiase  tiie 
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defendant  was  using  or  dealing  with  the  land,  but  h  mtM^  he 
never  set  up  or  pretended  to  any  actual  right  as  against ^f:nst 
the  true  owner  to  have  title  to  it,  or  to  own  it,  and  thariT^iie 
owner  from  time  to  time  planted,  hauled  soil  from  it,  anMrrMrnd 
fenced  itVithout  the  leave  of  the  defendant,  and  without  «v:it 
being  opposed  by  him  upon  any  of  these  occasions,  and  th^T— Ine 
defendant  contracted  with  Lawrence  Doyle  in  1879  tobiKi_Mjmy 
the  land  from  him. 

In  Leujh  v.  Jack,  5  Ex.  D.  264,  the  defendant  placMK^^I 
materials  upon  a  piece  of  land  for  upwards  of  twen'-^zzz^ij' 
years,  which  had  been  reserved  by  the  owner  for  a  higrfcr — 5- 
way.  and  the  defendant  had  bought  from  the  plaintiff  * 
parcel  of  land  bounded  by  that  intended  street,  and  it  wafi=^ — 

held  that  such  long  user  by  the  defendant  of  the  contein-^  '  ^ 

plated  street  without  interference  by  the  true  owner  was 
not  a  dispossession  of  or  discontinuance  by  the  true  owner 
of  the  intended  street,  because  the  acts  of  such  user  wero  ^ 
not  inconsistent  and  did  not  interfere  with  the  purpose  to 
which  the  owner  intended  to  devote  the  land. 

Cockbum,  C.  J.,  said,  at  p.  27 :  "  It  was  intended  by  the 
parties  to  the  conveyances  that  a  way  should  run  in  front 
of  the  pieces  of  land  granted  by  J.  S.  Leigh,"  the  proprietor,  ^ 

and  that,  subject  to  this  burden  the  soil  should  remain 
in  him  and  his  representatives.    I  do  not  think  that  *^ 
any  of  the  defendant's  acts  were  done  with  the  view 
of  defeating  the  purpose  of  the  parties  to  the  convey-       —  " 
ances ;  his  acts  were  those  of  a  man  who  did  not  intend  to 
be  a  trespasser,  or  to  infringe  upon  another's  right.    The  ^ 
defendant  simply  used  the  land  until  the  time  should  come 
for  carrj'ing  out  the  object  originally  contemplated.    If  a  ^ 
man  does  not  use  his  land  either  by  himself  or  by  some  s 

person  claiming  through  him,  he  does  not  necessarily  dis  «^  -SJs 

continue  possession  of  it." 

Bramwell,  L.  J.,  said,  at  p.  272  :  "  If  the  plaintiff* and  her:M:^^=^ 
predecessors  had  done  nothing  for  twenty  years  to  Grundy=i^^_ 
street  and  Napier  Place,  it  might  have  been  possible 
argue  that  there  had  been  a  discontinuance  of  possession. 
But  after  all,  it  is  a  question  of  fact,  and  the  smallest  i 
would  be  sufficient  to  shew  there  was  no  discontinuance." 
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The  case  of  Sand&t-s  v.  Sanders,  19  Ch.  D.  373,  shews 
the  Court  does  not  look  upon  a  defence  of  the  Statute  cf 
Limitations  with  much  favour  when  the  parties  have  not 
been  acting  upon  it  as  if  it  were  binding  upon  them. 

I  do  not  doubt  that  the  defendant,  if  he  had  entered 
upon  the  land  with  or  without  the  assent  of  the  owner 
and  used  it  in  the  manner  he  did  for  more  than  the 
statutable  period  without  interference  or  objection,  would 
liave  acquired  a  title  by  length  of  possession,  but  that  Ls 
not  the  case  before  us,  and  I  desire  to  say  I  have  not 
changed  my  opinion,  respecting  the  kind  of  possession 
which  will  divert  or  change  the  title,  as  expressed  in 
Davis  V.  Henderson,  29  U.  C.  R.  344. 

The  next  question  is,  assuming  the  defendant  to  have 
had  possession  of  the  land.  Has  the  plaintiff  and  those 
from  whom  he  claims  been  dispossessed,  or  have  they 
discontinued  the  possession,  or  has  the  defendant  had  the 
po.ssession  for  the  statutable  length  of  time  to  give  him  a 
title  to  the  land  ? 

If  the  year  1855  be  taken  as  the  time  when  the  defen- 
dant first  entered — and  he  does  not  profess  to  go  further 
back  than  that  year — he  shews  that  soon  after  he  entered 
be  had  the  assent  of  both  Patrick  and  Lawrence  Doyle  to 
Use  the  land  for  the  purpose  of  putting  his  building 
iimterials  upon  it  until  it  was  required  of  him.  That  would 
Constitute  him  tenant  at  will,  and  that  tenancy  would 
expire  in  1856.    Then  seven  years  before  the  trial  in  1888, 
tliat  is,  in  1876,  Lawrence  Doyle  entered  upon  it,  no  one 
til  en  living  on  the  place ;  and  that,  in  my  opinion,  main- 
tained the  title  against  the  defendant,  and  was  sufficient 
to  shew  there  was  no  discontinuance. 

In  1876,  the  time  required  to  bar  the  title  was  twenty 
Jr-ears.  The  38  Vic.  ch.  16,  sec.  1,  R.  S.  0.  ch.  108,  sec.  4 
shortened  the  time  to  ten  years,  but  that  time  did  not 
^pply  till  the  1st  of  July,  1877. 

If  the  title  against  the  defendant  was  protected  by  the 
-putting  up  of  the  fence  in  1876,  and  the  defendant's  title 
loy  length  of  possession  was  completed  in  that  year,  it  was 
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for  the  defendant  to  prove  his  full  statutable  period  of  lic»"-SiQjj. 
tation,  so  as  to  give  him,  as  it  Ls  called,  a  parliamentary  tir  -i^jy^ 
He  should  have  proved  that  period  had  run  in  his  favc^  ^^'our 
before  the  eiitrj'  was  made  to  put  up  the  fence.  Not  hav  ^^v^jg. 
<lone  so,  he  has  failed  to  prove  his  title  under  the  stat*-  -^ut^, 
And  it  is  not  a  case  in  which  he  is  entitled  to  any  kino^^ 
relief  or  favour. 

Besides  that,  he  has  not  shewn  the  removal  of  the  .s^i^  m 
from  the  place  and  the  planting  of  it  were  not  clo^^^        ^  ^ 
within  the  statutable  period.  ^ 

I  am  therefore  of  opinion,  if  the  defendant  had  such 
possession  which  might  have  been  perfected  by  length  0!^^>t> 
possession  into  a  good  title,  that  such  length  of  possessioi^^ 
has  not  been  proved.  ^ 

The  acts  of  ownership  by  putting  up  the  fence  and  the     ^  ^ 
like  were  done  by  Lawrence  Doyle,  but  he  did  so  under  a  ^5*^^^ 
title  which  he  had  from  Patrick  Doyle  and  valid  as  ^g^^^ 
between  him  and  Patrick,  but  void  as  against  those  from  ^ 
whom  the  plaintiff  claims  and  who  have  a  preferential  ^---tfh< 
title  from  Patrick  as  against  Lawrence,  and  as  against  the 
defendant  also. 

There  is  a  third  question  to  be  considered,  that  is,  ^ 
the  effect  of  the  defendant's  agreement  by  deed  of  the  ^MT^^ 
17th  of  May,  1879,  to  purchase  the  land  from  Lawrence  ^^^.jrzic 

Doyle  ? 

As  between  these  two  it  was  an  estoppel  against  the^9.ff cAhe 
defendant.     It  was  evidence,  according  to  Sanders  v.^^^  y. 
Sanders y  19  Ch.  D.  373,  that  the  Statute  of  LimitationaL^^sr 
had  not  conferred  upon  the  defendant  a  valid  title ;  and  J  gs 

Lawrence  claimed  under  Patrick  Doyle,  and  as  the  phuDds-  ^-^in. 
tiff  has  the  preferential  title  to  Lawrence  under  Patricfe^^=»  ^ck 
the  bar  against  the  defendant  by  reason  of  the  contract  ^r^^  be 
made  with  Lawrence  Doyle  excludes  him  from  setting  ikz.v^  up 
the  Statute  of  Limitations,  if  he  otherwise  could  do  ii  so, 
against  the  plaintiff. 

The  fact  too  that  the  defendant  by  his  suretyship  f^  ^fcfor 
Lawrence  Doyle  in  supporting  Lawrence  Doyle's  tiUe  "~  ^ 
the  land  within  a  very  short  time  past  is  evidence 
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Tie,  the  defendant,  had  not  a  good  statutory  right  to  the 
land  at  that  time. 

In  every  view  of  the  case  the  defendant's  title,  in  my 
opinion,  fails,  and  the  plaintiff  is  entitled  to  recover  in  this 
action. 

The  finding  of  the  lejvrned  Judge  will  therefore  be  set 
aside,  and  the  finding  will  be : 

1.  That  the  plaintiff  on  the  12th  of  April,  1883,  was,  and 
still  is  the  owner  of  the  land  in  the  first  paragraph  of  the 
statement  of  claim  mentioned,  and  the  defendant  was  not 
And  Ls  not  the  owner  thereof,  as  he  alleges. 

2.  That  the  defendant  did  commit  the  acts  of  trespass 
in  the  fourth  paragraph  of  the  statement  mentioned. 

3.  The  plaintiff  had  rightfully  the  possession  of  the  said 
lands  before  and  at  the  time  of  the  commencement  of  this 
actior. 

4.  The  defendant  had  not  nor  has  a  title  by  length 
of  possession,  and  is  not  entitled  to  the  benefit  of  the 
Statute  of  Limitations. 

5.  And  the  Court  assess  the  damage  of  the  plaintifi*  at 
the  nominal  sum  of  one  dollar. 

6.  And  that  judgment  be  entered  for  the  plaintiff 
-a^ordingly,  with  the  costs  of  the  action  and  of  this 
Xnotion. 

The  order  will  be  made  as  above  stated. 


Judgment  accordingly. 
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MEMORANDA. 

On  the  seventeenth  of  November,  1883,  the  Honorable 
Featherston  Osler,  one  of  the  Judges  of  the  Common 
Pleas  Division  of  the  High  Court  of  Justice  for  Ontario, 
was  appointed  a  Judge  of  the  Court  of  Appeal  for  Ontario, 
with  the  title  of  Justice  of  Appeal. 

On  the  fourth  of  December,  1883,  John  Edward  Rose, 
Esquire,  one  of  Her  Majesty's  Counsel  learned  in  the  law, 
was  appointed  a  Judge  of  the  Common  Pleas  Division  of    ^  '^^"'*4 
the  High  Court  of  Justice  for  Ontario,  in  the  place  of  the  5^ 
Honorable  Featherston  Osler,  appointed  Judge  of  the^^  '^^-c:^ 
Court  of  Appeal. 


/ 


GILES  V.  MORROW. 


649- 


[QUEEN'S  BENCH  DIVISION.] 

Giles  v.  Morrow. 

Action  for  dower— Motion  to  set  aside  report — Time  for  moving. 

^The  report  in  an  action  of  dower  was  filed  on  29th  May,  during  the  Easter 
Sittings  of  the  Court.    A  ^lotion  was  made  against  it  within  the  first  four  days 
of  the  Michaelmas  Sittings. 
Sdd,  that  the  motion  was  too  late,  for  it  should  haye  been  made  to  a  Yacation 
Judge  under  Rules  482  and  488. 

February  9, 1884.  This  was  an  application,by  Mc  Phillips, 
to  set  aside  em  assignment  of  dower  under  the  statute,  on 
various  grounda 

O.  T.  Blackstock  shewed  cause  on  the  merits,  and  also 
on  the  ground  that  the  application  had  been  made  too 
late,  refeiTing  to  Rooney  v.  Roomy,  29  C.  P.  347,  4 
A.  R.  255 ;  College  of  Christ  Church  Hospital  v.  MaHin, 
3  Q.  B.  D.  16 ;  iZe  MoyU  and  the  City  of  Kingston,  43 
D.  C.  R.  313. 

The  report  was  filed  29th  May  last,  during  the  Easter 
Sittings,  and  the  application  was  not  made  till  the  4th 
JJovember,  during  Michaelmas  Sittings. 

The  whole  question  was,  whether  the  applicant  was  not 
l>oiind  to  move  under  the  statute  within  the  first  four 
c^ys  of  the  then  next  Term,  i.  what  used  to  be  Trinity 
Term,  commencing  on  the  first  Monday  after  the  2l8t  of 
^August. 

March  8,  1884.    Hagarty,  C.  J. — ^The  case  of  Rooney 
Rooney,  29  C.  P.  347,  was  before  the  Judicature  Act.  A 
verdict  obtained  at  the  June  Assizes  in  Toronto  was  not 
Tnoved  against  within  the  first  four  days  of  Trinity  Term, 
the  Court  having  dispensed  with  its  sittings  during  that 
term  under  R.  S.  O.  ch.  39,  sec.  13. 

Section  13  is  referred  to,  which  allows  a  motion  for  a 
rale  affecting  any  verdict  at  the  Summer  Assizes  to  be  made 
and  heard  by  the  Judge  sitting  for  the  full  Court  during 
82 — VOL.  IV.  o.R. 
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Vacation.    A  rule  had  been  obtained  from  a  Vacati— 
Judge  on  the  3rd   September,  after  Vacation,  befc 
Michaehnas  Term,  and  the  Court  in  Michaeknas  Tea 
made  absolute  a  rule  to  enter  a  nonsuit. 

The  Court  of  Appeal  upheld  this  decision :  4  A.  R.  2 
Mr.  Blackstock  relies  on  a  case  there  cited :  College 
Christ  Church  Hospital  v.  Martin,  3  Q.  B.  D.  16, 
Appeal. 

It  was  a  motion  to  set  aside  an  award  under  Statute 
&  10  Wui.  III.  ch.  15,  sec.  2.    A  motion  to  set  aside 
award  must  be  made  before  the  last  day  of  the  next  Term 
after  publication. 

The  award  was  made  on  the  28th  March,  and  the  motion 
was  not  made  till  after  the  8th  May.  Easter  Term  under 
the  former  procedure  would  have  begun  on  the  15th  May, 
and  ended  on  the  8th  June. 

The  Queen  8  Bench  refused  the  rule  as  too  late. 
The  Judicature  Act,  36  &  37  Vict  ch.  66,  sec.  26  (Imp.), 
provided  that  the  division  of  the  legal  year  into  Terms 
should  be  abolished,  so  far  as  relates  to  the  administra- 
tion of  justice,  and  there  shall  not  be  Terms  applicable  to 
any  sitting  or  business  of  the  High  Court  of  Justice  * 

*  but  in  all  [other]  cases  in  which,  under  the  law  now 
existing,  the  Terms  into  which  the  legal  year  is  divided  are 
used  as  a  measure  for  determining  the  time  at  or  within 
which  any  act  is  required  to  be  done,  the  same  may  con- 
tinue to  be  referred  to  for  the  same  or  the  like  purpose,^ 
unless  and  until  provision  is  otherwise  made  by  any  law — 
ful  authority." 

Our  Judicature  Act,  sec.  18,  is  to  the  same  effect,  omit — 
ting  the  word  "  other  "  marked  above  in  brackets. 

The  Court  held  the  application  too  late.  Cockbum,  CJ — 
said  he  felt  the  inconvenience  that  might  result  from  th» 
operation  of  the  clause,  but  that  it  was  casus  omiasua :  tha^^ 
the  Statute  of  William,  not  affected  by  this  legislation,  pre 
scribed  the  period  for  applying :  "  It  refers  to  that  parti- 
cular period  called  a  '  term,'  which  is  abolished  except  fbrr 
certain  special  purposes.    But  among  these  special  pur-— 
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poses  is  such  an  application  as  the  present.  *  *  Terms 
ntill  exist  as  a  measure  for  determining  the  time  at  which 
^an  award  under  9  &  10  Wm.  III.  ch.  15,  should  be  set 
Aside." 

See  also  Re  Moyle  and  City  of  Kingston,  43  U.  C.  R. 
313. 

See  37  of  our  Dower  Act,  R  S.  O.  ch.  55,  provides  that 
either  party  may,  after  the  expiration  of  ten  days  after 
fyling  of  the  sheriffs  return,  and  provided  such  ten  days 
have  elapsed  before  the  first  day  of  the  Term  next  after 
such  fyling,  and  if  not  then  within  the  first  four  days  of 
the  succeeding  Term,  apply  for  and  the  Court  may  grant  a 
rule,  &c. 

Sec.  39  makes  the  report  final  and  conclusive  if  the  rule 
be  discharged,  or  if  the  report  is  not  moved  against  within 
the  proper  time,  <fcc.,  (be. 

The  report  here  was  fyled  29th  May.  The  Easter  Term 
or  sittings  being  not  then  concluded,  under  the  old  law, 
application  might  have  been  made  within  the  first  four 
days  of  Trinity  Term,  commencing  on  the  first  Monday 
ftfber  21st  August. 

Order  57,  rule  480,  directs  the  sittings  of  the  High 
I}ourt,  Michaelmas,  Hilary  and  Easter,  omitting  any 
*ef  erence  to  Trinity  Sittings. 

481  provides  for  a  Vacation  J udge  "  for  the  hearing  in 
Toronto  of  all  such  applications  as  may  require  to  be 
jminediately  or  promptly  heard.'' 

482 :  "  The  Vacation  Judges  may  sit  either  separately  or  - 
x>gether  as  a  Divisional  Court,  as  occasion  shall  require, 
3tnd  may  hear  and  dispose  of  all  actions,  matters,  and 
:>iher  business,  to  whichever  Division  the  same  may  be 
Bjssigned." 

The  application  to  the  Court  in  this  case  was  not  made 
until  Thursday  22nd  November  last,  being  the  4th  day  of 
Biichaelmas  Sittings. 

We  do  not  see  how  we  can  distinguish  this  case  on  the 
authorities. 

The  application  could  have  been  *made  in  due  time  to 
the  Vacation  Judges. 
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As  this  has  been  the  first  case  on  this  Dower  stata^ 
expressly  raising  the  point,  and  as  if  made  in  time 
should  have  probably  set  aside  the  assignment  of  Dowi 
on  the  merits,  we  dismiss  the  motion,  without  costs. 

Armour  and  Cameron,  JJ.,  concurred. 

Motion  dismissed,  without  co; 


[QUEEN'S  BENCH  DIVISION.] 

Kerr  v.  The  Canadian  Bank  of  Commerce. 

Assignment  for  creditors —  VcUidiiy  of— Trust  to  pay  partnership  debts  only— 
Power  to  pay  off  liens  in  full — Change  of  possession. 


W.  ftnd  W.  made  an  MaignmeDt  of  all  their  assets,  both  separate  and  nartnerahip  ^  ^ 
property,  to  the  plaiutiff  in  tmst,  to  realize  and  pay  "  all  the  just  oebts  of  the  ^^^^Si 
said  creditors  of  the  said  debtors  ratabl^r  and  proportionably,  and  without  ^^rn- 
preference  or  priority.''  There  was  a  proviso  that  the  trustee  might  pay  any  ^-^^^Ls 
creditor  in  full  whose  debt  constituted  a  lien  on  any  part  of  the  assets,  when-  .^^^"^ 
ever  he  deemed  it  advisable  so  to  do.  It  appeared  that  one  of  the  partners  ^^^^^ 
had  no  property,  and  owed  but  $110 :  that  toe  other  had  some  household  fnni-  ^^^^^^^ 
ture  which  was  seized  fur  rent,  which  it  satisfied :  that  he  owed  less  than 
$100  otherwise  ;  aud  that  all  these  separate  debts  had  been  satisfied. 

Bdii^  Camkron,  J dissoDting,  that  the  assignment  was  not  void  in  providing  for  '^^^^ 
payment  of  partnership  creditors  only.  0 

Utid^  also,  that  the  provision  ttiat  the  trustee  might  pay  off  any  lien  or  chazne  on  m:*^^ 
the  assets,  did  not  invalidate  the  assignment, 

Htldt  also,  that  there  was,  under  the  facts  stated  below,  an  actual  and  oontinned         s-  ^ 
change  of  possession. 

Interpleader,  tried  at  the  last  Winter  Assizes  before  ^^^^ 
Rose,  J.,  without  a  jury. 

The  question  was,  whether  certain  goods  seized  bj  tb 
sheriff  of  the  county  of  York,  under  an  execution  at  th< 
suit  of  the  defendants  against  a  certain  firm  of  Willing  . 
Williamson,  were  at  the  time  of  the  seizure  the  property  oflk^^^ — 
the  claimant  as  against  the  defendants.   It  appeared  thai^^  '^^^ 
the  plaintiff  claimed  under  an  assignment,  dated  1 
November,  1883,  made  by  the  said  Willing  &  WilliamsoD 
of  the  fii*st  part,  the  plaintiff,  as  trustee,  of  the  aeoond  parish 
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and  the  creditors  of  the  said  Willing  &  Williamson,  of  the 
third  pai-t,  reciting  the  insolvency  of  the  said  Willing  & 
Williamson,  and  their  desire  to  have  their  assets  disposed  of 
and  applied  in  payment  of  their  liabilities,  and  then  jointly 
and  severally  conveying  to  plaintiff  all  their  and  his  real 
estate,  and  their  interest  in  the  leasehold  set  out  in  a  schedule 
annexed,  as  well  as  all  their  and  his  personal  estate  which 
they  or  either  of  them  had,  including  the  assets  set  out  in 
a  certain  other  schedule,  upon  trust  to  collect,  realize,  or 
sell  in  such  way  as  said  trustee  should  think  fit,  and  apply 
the  proceeds  in  payment  of  the  expenses  of  the  assignment 
and  of  the  estate,  and  the  balance  in  payment  of  all  just 
debts  of  creditors,  ratably,  with  the  right  to  pay,  whenever 
he  should  think  it  advisable  in  the  interests  of  the  trust, 
any  debts  constituting  by  law  a  lien  on  any  part  of 
the  assets,  and  thereafter  to  pay  any  balance  to  said 
Willing  &  Williamson  either  in  money  or  otherwise  as 
such  balance  should  then  be.    And  it  was  declared  that  the 
.assignment  was  made  to  said  trustee  as  trustee  for  said 
<5reditors  and  was  irrevocable,  and  that  said  creditors  agreed 
.and  consented  to  the  trusts. 

It  also  appeared  that  the  plaintiff  went  into  possession 
of  the  goods  in  question  immediately  upon  the  execution 
of  the  assignment  and  between  twelve  and  one  of  the 
-o'clock  of  the  day  of  the  16th  day  of  November,  1883,  and 
was  in  possession  when  the  sheriff  came  and  seized  the  goods 
on  the  same  day  under  the  defendants*  execution,  which 
was  delivered  to  the  sheriff  at  3.57  in  the  afternoon  of  the 
same  day.  It  also  appeared  that  at  the  time  of  the  making 
of  the  assignment  Robert  Bums  Willing  had  no  property 
apart  from  the  partnership  property,  except  some  furni- 
ture :  that  he  owed  about  $400,  $313  of  which  was  for 
rent,  and  the  balance  in  trifling  amounts  :  that  his  land- 
lady seized  the  furniture  for  the  said  rent  and  realized 
the  rent  by  the  sale  thereof,  and  that  he  paid  his  other 
debts.  It  also  appeared  that  at  the  time  of  making  the 
assignment  William  Williamson  had  no  property  whatever 
apart  from  the  partnership  property  :  that  he  owed  about 
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8110,  portions  of  it  to  his  shoemaker,  tailor,  and  to  ok<;> 
Holland  :  that  he  had  obtained  from  these  persons  a  releai^B^^  j-^^^^^ 
of  the  trust  property  from  any  claim  on  their  part :  th^crf^ 
he  did  not  recollect  any  other  debts,  but  he  said  he  migF^ ^ 
owe  some  other  small  amounts  of  two  or  three  dollar^ 

The  learned  Judge  gave  the  following  judgment :  ^ 

Rose,  J. — As  I  have  come  to  a  conclusion  in  the  ca^«-^ 
and  seeing  that  my  opinion  can  be  reviewed  next  we»^^^^^' 
perhaps  it  will  be  better  to  give  my  decision  with^  _  i 
further  delay.    I  cannot  distinguish  the  case,  as  to  pr^v^^^  | 
se^ision,  from  that  of  Roblin  v.  Forbes,  in  which  a  decva^i^:::^^  ^ 
was  given  by  Wilson,  C.  J.,  at  the  Belleville  Assizes  1a^^^ 
spring.    The  judgment  is  in  writing,  and  will  be  foun^^^, 
with  the  record.    There  the  assignee  went  into  possession^^^ 
and  did  acts  very  similar  to  those  in  this  case.  He^^^^ 
obtained  possession  of  the  office,  and  of  the  cash  box,  and,  ^^^^ 
at  night,  of  the  keys  ;  he  took  possession  by  locking  the 
door,  returning  the  next  morning.    The  same  staff  were  ^^^^^^ 
employed,  the  business  went  on  as  usual.    The  sheriff 
came  there  the  next  morning.    The  Chief  Justice  held       ^  ^ 
there  was  actual  and  continued  change  of  possession,  the 
2issignee  having  done  all  that  could  be  done  under  the 
circumstances.    I  think,  in  this  case,  the  possession  was 
bouA  jule    ♦  * 

As  to  the  directions  contained  in  the  deed  for  the  pay- 
ment of  debts,  I  find  that  the  deed  is  made  between 
Willing  &  Williamson  by  name. 

[The  learned  Judge  here  set  out  the  provisions  of  the 
deed  as  above,  and  continued  :] 

The  draft  deed  was,  "  debts  of  the  said  creditors  and  the  - 
said  debtors    the  word  awd  in  the  latter  part  was  stricken  - 
out,  and  the  word  of  substituted,  leaving  the  deed  in  the 
hands  of  the  assignee  to  read  :  "  Debts  of  the  said  credi- 
toi-s  of  the  said  debtoi-s.*'    The  literal  meaning  would 
debts  of  said  creditors,  although  that  evidently  would  not^< 
be  what  was  intended.   Yet  it  is  argued  that  I  am  bound  bjr^ 
Milh  v.  Kerr^  A.  R.  769,  to  look  at  the  wording  of  the  de 
alone.    If  I  take  the  words  literally  of  course  the  deed 
invalid ;  if,  on  the  other  hand,  I  disregard  the  words,  "  of  Uie 
said  creditors,''  and  read  it  as  'Just  debts  of  the  said  debtors," 
another  difficulty  will  arise.    Mr.  Falconbridge  contends  ~ 
should  read  the  word  of  before  "  the  said  creditors"  a 
meaning due  to."   The  transposition  clause  would  thei^- 
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ad, "  of  the  debts  of  the  debtors  due  to  said  creditors."  I 
)  not  know  that  I  am  at  liberty  to  so  read  the  deed  ;  and 
.  the  view  I  take  of  it,  it  is  not  material  that  I  should  f  ur- 
er  consider  it.  As  I  read  the  deed,  disregarding  the  words 
Df  the  said  creditors,"  the  direction  to  the  trustee  would 
)  to  pay  the  debts  of  the  debtors.  That  would  be  one  of 
fo  things ;  either  the  estate  is  to  be  administered  for  the 
inefit  of  the  firm  creditors  only,  or  the  whole  estate  is 

be  administered  without  regard  to  the  different  classes 

creditors.  If  the  estate  is  to  be  administered  for  the 
fnefit  of  the  creditors  of  the  fiim  alone,  the  deed  would 
11  within  Mills  v.  Kerr ;  if  it  makes  no  distinction 
aween  joint  and  separate  estates  it  would  probably  be 
?ld  to  come  under  Badenach  v.  Slater,  8  A.  R.  402.  (a) 
3llowing  these  decisions,  I  think  I  should  hold  the  deed 
valid  as  against  the  execution  creditors. 

The  next  proviso  is,  "  notwithstanding  anything  herein- 
ler  contained,  tfie  said  trustee  shall  have  the  right  to 
i,y  in  full,  whenever  he  deems  it  advisable  in  the 
terests  of  the  trust,  any  debts  which  by  law  c(mstitute  a 
MX  or  charge  upon  any  part  of  the  said  assets."  ¥ov  a 
oment  disregarding  the  word  hereinafter,  which  seems 

be  inapplicable,  the  effect  of  that  clause  would  be  to 
low  the  trustee,  whenevei*  he  found  any  debt  which 
nstituted  any  lien  upon  any  portion  of  the  estate, 
lether  that  portion  of  the  estate  was  sufficient  to  pay 
u  debt  or  not,  to  pay  the  debt  in  full.  For  instance,  if 
y  one  held  a  lien  for  a  claim  of  five  thousand  dollars  on 
r>ortion  of  an  estate  worth  only  three  thousand  dollars, 
is  clause  would  authorize  the  trustee  to  pay  the  debt  in 
11.  Mr.  Justice  Patterson,  in  Andrew  v.  Stuart,  6  A.  R, 
>9,  expressed  the  opinion  that  such  a  deed  would  be 
fective  if  it  provided  that  the  trustee  might  pay  the 
ecution  creditors  in  full  out  of  the  g«'neral  estate, 
caase  in  his  opinion  the  book  debts,  a  portion  of  the 
neral  estate,  would  not  be  liable  to  seizure  under 
ecution. 

It  would  also  strike  one  that  in  any  case  it  would  be 
try  unfair  to  allow  the  general  estate  to  go  to  tlischar^e 
e  lien  debts ;  and  one  would  think  it  woultl  be  safer,  in 
•awing  such  deeds  either  to  say  nothing  about  the  lien 
{bts  or  to  confine  them  to  the  portion  of  the  estate  on 
bich  they  formed  a  lien.  In  view  of  the  observations  of 
r.  Justice  Patterson,  I  would  be  unable  to  hold  that  the 

(a)  This  case  has  been  argued  in  the  Supreme  Court,  and  stands  for 
i^pnent. 
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ihe  separate  creditor  objected,  but  here  the  joint  creditor 
3  objecting.  McDonald  v.  McCalluvi,  11  Gr.  469,  shews 
16  cannot  be  heard.  Here  partnership  creditors  get 
ihe  separate  estate.  This  case  was  not  cited  in  Mills 
Kerr.  See  Ontario  Bank  v.  Lamonte,  3  C.  L.  T.  548  ; 
7BHen  v.  Clarkson,  2  O.  R.  525. 

March  8th,  1884.  Armour.  J. — I  think  the  evidence 
ihewed  that  there  was  an  immediate  delivery  and  an 
bctual  and  continued  change  of  possession  of  the  goods  in 
juestion  sufficient  to  satisfy  the  requirements  of  the  R.  S. 
).  ch.  119,  and  this  being  found  the  only  questions  for  our 
letennination  are,  as  to  the  validity  of  the  assignment. 

The  fii-st  objection  to  it  is,  that  it  provides  "  for  the  pay- 
uent  of  all  the  just  debts  of  the  said  creditors  of  the  said 
iebtors,"  and  it  is  argued  that  the  meaning  of  these  words 
s,  that  payment  is  to  be  made  of  all  the  just  debts  owed 
3y  the  creditors  of  the  said  debtors.  I  think,  however* 
tliat  the  plain  meaning  of  them  is,  that  payment  is  to  be 
nade  of  all  the  just  debts  owed  to  the  said  creditors  by 
bhe  said  debtors,  these  debts  being  debts  of  the  said  credi- 
tors in  the  sense  that  they  are  owed  to  and  owned  by  the 
udd  creditors,  and  being  the  debts  of  the  said  debtors  in 
the  sense  that  they  are  owed  by  the  said  debtors. 

The  next  objection  to  it  is,  that  by  it  each  partner 
issigns  his  own  property  for  the  payment  of  the  creditors 
rf  the  firm  without  making  any  provision  for  the  payment 
)f  his  own  creditors,  and  thereby  prefers  the  creditors  of 
ihe  firm  to  his  own  creditors,  and  it  is  argued  that  the 
fiect  of  this  is  to  render  the  whole  assignment  void. 

Before  discussing  this  objection  it  is  well  that  I  should 
bate  the  facts  bearing  upon  this  objection  fiiccurately,  as  I 
nderstand  them. 

At  the  time  of  the  making  of  this  assignment  the  firm 
ras  insolvent ;  its  assets  were  insufficient  to  pay  its  credi- 
yrs.  The  partner  Williamson  had  no  property  apart  from 
liat  of  the  firm,  and  owed  his  own  creditors  about  $1 10. 
partner  Willing  had  no  property  apart  from  that  of 
83 — ^VOL.  IV  O.R. 
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tht^  firm  except  some  furniture,  and  owed  his  own  credi  i^^u 
about  $400.    The  defendants  were  creditors  of  the  g  ^ 

and  the  goods  seized  under  their  execution  were  prop^'^^:^-^^> 
which  was  the  property  of  the  firm. 

I  do  not  see  how  under  these  circumstances  this  ass.~  ^  . 
ment  can  be  held  to  be  wholly  void.   If  it  had  been  o^-^/.J^* 
property  of  the  firm  only  it  would  have  been  clearly  g^^.^ . 
how  then  can  the  fact  that  it  was  also  of  the  proper — '^jr^/ 
each  partner  make  it  wholly  void?    The  assignment  ^^i/^e 
property  of  each  partner  is   quite  sepamble  froir?  the 
assignment  of  the  property  of  the  firm,  and  it  does  not  fo^" 
low  that  because  the  assignment  of  the  property  of  ea^^^ 
pai-tner  may  be  void,  this  renders  the  whole  assignme>^^ 

I  am  free  to  admit  that  the  assignment  made  as  this  i 
and  under  the  circumstances  above  stated,  by  each  partnc^^^^ 
of  his  own  property  for  the  payment  of  the  creditors  of  thr- 
firm,  in  preference  to  his  own  creditors,  is  void  ;  but  it  i^ 
only  void  as  against  his  own  creditors,  and  they  are  th^^ 
only  persons  who  can  avoid  it,  and  it  is  only  void  so  far, 
and  so  far  only,  as  it  assigns  his  own  property. 

These  defendants  are  not  injured  by  this  assignment;  or 
the  contrary,  they  are  benefited  by  it,  and  they  cannoi 
complain  if  the  creditors  of  either  of  the  partners  shoulr 
have  the  assignment  of  his  own  property  made  by  such^''^ 
partner  declared  void,  as  that  would  only  remove  from  the 
assignment  what  the  defendants  are  urging  ought  never:  -^^^ 
to  have  been  there,  and  would  leave  the  assij^^ment  ii 
other  respects  wholly  unaffected,  and  it  would  quit 
remove  the  defendants*  cause  of  complaint. 

Viewed  in  another  aspect,  this  aasignment  is  nc 
wholly  void.    It  is  not  void  as  to  the  real  estate  assigne 
by  it,  for  real  estate  is  not  within  the  statute ;  neither  is  ^ 
void  as  to  the  book  debts,  for  a  like  reason. 

The  only  other  objection  to  the  assignment  is  the  pow^^^^" 
given  to  the  trustee  to  pay  in  full,  whenever  he  deems 
advisable  in  the  interests  of  the  trust,  any  debts  which  tadHI^ 
law  constitute  a  lien  or  change  upon  any  part  of  the  Bi3c^^^^ 
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assets ;  and  it  is  argued  that  the  conferring  of  this  power 
upon  the  trustee  avoids  the  assignment ;  and  it  is  put  upon 
this  ground,  that  it  enables  the  trustee  to  prefer  som® 
creditor,  or,  in  other  words,  to  commit  a  fraud.  It  is  not 
contended  that  he  would  not  have  the  power  to  do 
precisely  what  he  is  empowered  to  do  if  there  were  no 
such  provision  in  the  assignment,  but  it  is  said  the  putting 
it  in  the  assignment  makes  the  assignment  void.  It  can 
only  make  it  void  if  it  affords  a  conclusive  presumption 
that  the  debtors  intended  he  should  prefer  some  creditor, 
and  I  do  not  think  it  affords  any  such  presumption,  or  any 
presumption  at  all  other  than  that  the  trustee  will  act 
honestly  in  the  exercise  of  the  power  for  the  interests  of 
the  trust. 

In  my  opinion  the  judgment  should  be  set  aside,  and 
judgment  entered  for  the  plaintiff,  with  costs. 

I  refer  to  Doe  Thompson  v.  Pitcher,  6  Taunt.  359; 
Taylor  v.  Whittemore,  10  U.  C.  R.  440 ;  Burrill  on  Assign- 
ments, sec.  501 ;  Morrison  v.  Atwell,  9  Bosw.  504  ;  Fox  v. 
Heath,  16  Abb.  Pr.  R.  163 ;  Scott  v.  Guthrie,  25  How. 
Pr.  R.  512 ;  McDonald  v.  McCallum,  11  Gr.  469. 

Cameron,  J. — I  am  of  opinion  the  assignment  under 
which  the  plaintiff  claims  is  not  open  to  be  avoided  on 
any  of  the  objections  taken  to  it,  except  that  which  relates 
to  the  assignment  of  the  individual  assets  of  the  assignors, 
as  well  as  their  joint  assets,  to  satisfy  the  joint  liabilities 
merely.    The  case  in  this  respect  is  not  distinguishable 
fix>iii  that  of  Mills  v.  Ken\  7  A.  R.  769,  unless  the  fact 
that  the  execution  creditors  are  joint  creditors  of  the  assign- 
oi-s  makes  it  so.  I  am  sorrj'  to  say  I  do  not  think  that  that 
circumstance  in  law  makes  any  difference.  The  defendants 
have  done  no  act  by  which  they  have  estopped  themselves 
from  disputing  the  validity  of  the  assignment.  When 
tliey   obtained   their  execution    they  were  entitled  to 
Enforce  it  against  any  effects  of  the  debtor,  and  the  ques- 
tion is  not  whether  the  assignment  was  invalid  at  the 
instance  of  a  particular  creditor,  but  whether  at  the  time 
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the  defendants'  execution  was  placed  in  the  sheriflTs  hands 
it  was  void  as  against  creditors  generally. 

This  must  be  determined  by  the  proper  construction 
to  be  put  upon  section  2  of  the  Act,  ch.  118  R.  S.  0. 

This  section  enacts  that  in  case  any  person  in  insokent 
circumstances  makes  any  assignment  of  any  of  his  goods 
or  chattels  or  effects  with  intent  to  give  one  or  more  of  the 
creditoi-R  of  such  person  a  preference  over  his  other  credi- 
tors, or  over  any  one  or  more  of  such  creditors,  every  such 
assignment  shall  be  null  and  void  as  against  the  creditors 
of  such  person. 

Nothing  can  be  more  explicit  and  general  than  this. 
There  is  no  restriction  or  limitation  whatever.  The 
instrument  is  made  absolutely  void,  and  an  execution 
creditor  is  not  debarred  from  realizing  his  execution, 
whether  such  creditor  comes  within  the  class  preferred  or 
the  class  excluded.  The  transaction  is  contrary  to  the 
declared  policy  of  the  law. 

The  question  of  intent  existing  in  the  mind  of  the 
debtor  is  unimportant.    Since  the  decision  in  MiUs  v- 
Kerr  they  cannot  be  heard  to  say,  in  the  face  of  the  legal 
effect  of  the  assignment,  that  they  did  not  mean,  thougVi. 
nothing  was  further  from  their  thoughts  than,  to  give  » 
preference  to  one  creditor  over  another,  and  there  bel»JJ 
creditors  other  than  those  preferred  the  assignment  is 
if  it  had  never  been  made. 

If  a  separate  creditor  sued  or  avoided  the  deed,  woul^^^^ 
not  the  joint  execution  creditor  be  prejudiced  and  delay^^^ 
thereby,  and  being  so  he  is  clearly  not  to  be  forced  to  stan^^ 
by  and  allow  that  prejudice  to  happen  to  him,  unless  h^^^ 
has  done  something  to  shew  he  has  elected  to  avail  himsel^^'^ 
of  the  assignment  in  preference  to  his  legal  remedy. 

I  regret  that  I  am  forced  to  differ  from  my  leame^S^ 
brothers  on  this  ground ;  for,  dealing  with  this  question  as  ^ 
one  of  fact,  I  think  the  assignment  was  essentially  an  ^ 
honest  one,  that  should  be  upheld  if  possible. 

I  entirely  agree  with  the  opinion  just  expressed  by  my 
brother  Armour  upon  the  other  points  and  grounds  of  objee* 


KERB  V.  CANADIAN  BANK  OF  COMMERCE. 


661 


tion.  As  a  question  of  fact  there  was  an  actual,  immediate,, 
and  continued  change  of  possession. 

The  provision  permitting  the  assignee  to  pay  off  liens 
does  not  give  a  preference  to  a  lien-holder.  It  is  a  per- 
mission that  the  assignee  could  not  properly  avail  him- 
self of  unless  it  were  in  the  interest  of  the  creditors  that 
the  property  should  be  released  from  the  pressure  of  the  lien. 

The  statute  does  not  render  void  such  an  assignment 
because  under  its  provisions  the  assignee  may  possibly 
misconduct  himself,  or  do  that  which  may  be  prejudicial 
to  the  creditors  generally,  unless  the  provision  shows  an 
intent  on  the  insolvent's  part  thereby  to  give  such  lien 
holder  a  preference.  Then,  the  deed  not  in  terms  giving  the 
preference,  it  becomes  a  question  of  fact  whether  that 
was  its  object.  If  so,  it  would  be  void.  There  is  no 
evidence  to  support  such  intent  in  this  case. 

I  am,  on  the  one  ground  above  stated,  of  opinion  the 
learned  Judge's  finding  at  the  trial  in  favour  of  the  defen- 
<iants  was  right,  and  should  stand. 

Hag  ARTY,  C.  J. — I  agree  in  the  result.  I  do  not  think 
the  assignment  is  void  on  its  face,  nor  that  we  should 
assume  that  there  must  necessarily  be  any  separate 
creditors. 

It  differs  widely  from  Mills  v.  Kerr,  in  Appeal,  7  A.  R.  769. 

It  is  sought  to  be  impeached  by  a  joint  creditor,  for 
whose  benefit  and  for  that  of  all  other  joint  creditors  the 
property  is  assigned. 

There  is  no  pretence  of  any  moral  fraud  or  design  fo 
defeat  or  delay  creditors,  and  the  objection  as  to  separate 
estate  is  of  the  merest  technicality. 

When  the  facts  are  inquired  into  it  turns  out  that  the 
trifling  separate  estate  has  gone  to  pay  a  separate  debt, 
and  all  separate  creditors  are  satisfied  and  are  non-existent. 
Unless  bound  by  some  express  decision  I  could  not  agree 
to  defeat  an  apparently  honest  arrangement  on  such  an 
intangible  ground;  and  it  would  seem  to  be  rather  a 
reproach  to  our  law  if  the  objection  prevailed. 
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It  is  said  we  must  take  the  assignment  as  matters  stooc^:^ 
at  its  execution.     I  think  so  too,  if  circumstances  shewec:^ 
that  the  disposition  made  was  a  fraud  upon  creditoi 
separate  or  general. 

No  fraud  or  wrongful  design  was  even  suggested.  Th 
instrument  is  not  void  on  its  face,  and  it  is  shewn  that  it 
operation  cannot  possibly  work  any  wrong,  or  give 
preference  to  any  creditor. 

The  decision  of  the  learned  Vice-Chancellor  Mowat, 
McDonald  v.  McCallum,  11  Grant  469,  is  in  point,  ai^^-^^ 
appears  to  be  sound  in  principle. 

I  agree  with  the  judgment  delivered  on  the  other  poii^. 


Judgment  f(yr  jplaintijpZ, 
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ey — Personal  earnings  of  insolvent  pending  discharge —Maintenance 
insolvent — Assignee  in  insolvency — Parties — Amendment — Costs — 
53  Vic,  c.  16—43  Vic.  c,  1  (i>)— 43  Vic,  c  I  (D). 

nee  in  inBoWency  is  entitled  to  all  the  earnings  of  an  insolrent  which  are 
after  the  assignment  in  insolvency,  and  before  discharge,  over  and  above 
is  necessary  for  the  reasonable  maintenance  of  the  insolvent  and  his 

■e,  where  an  insolvent,  pending  his  discharge,  applied  part  of  his  eam- 

1  the  pnrchase  of  land  fur  the  benefit  of  his  wife: 

St  to  the  extent  of  earnings  so  applied  the  assignee  was  entitled  to  a  lien 

land. 

K>,  that  the  repeal  of  the  Insolvent  Acts  by  43  Vic.  c.  1  (D),  before  claim 
was  no  bar  thereto,  the  estate  of  the  insolvent  having  vested  in  the 
ie  before  April  Ist,  1880,  and  there  having  been  no  reconveyance  of  the 
ty  to  the  insolvent,  who  had,  however,  obtained  his  discharge  before 
brought. 

le  original  plaintiffs  in  an  action  were  not  entitled  to  any  relief  but  by 

ment,  and  a  party  was  added  to  whom  relief  was  granted: 

t  the  defendants  were  entitled  to  costs  of  the  action  up  to  the  date  of  the 

nent. 

writ  in  this  action  was  issued  on  Febniary  6th,  1882. 
iginal  claim  was  by  R.  C.  Ciarkson,  plaintiff,  against 
A.White,W.  White,  and  the  Freehold  Loan  and  Sav- 
!ompany,  defendants.  The  statement  of  claim  set 
t  the  defendant  W.  White  formerly  carried  on  busi- 
b  the  Village  of  Thornbury,  in  the  County  of  Grey, 
Bneral  merchant :  that  about  January  25th,  1882i 
id  defendant,  being  insolvent,  assigned  his  estate, 
id  personal,  to  the  plaintiff  for  the  general  benefit 
creditors,  at  whose  request  and  as  trustee  for  whom 
lintiff  brought  this  suit :  that  previous  to  1876  the 
)fendant  carried  on  business  at  the  Village  of  Ayl- 
i  the  County  of  Elgin,  but  failed  in  the  said  busi- 
hat  on  February  19th,  1876,  one  John  Mevitt  granted 
nveyed  to  the  defendant  Mary  Ann  White,  the  wife 

said  W.  White,  certain  premises  for  the  considera- 
92,750 :  that  only  9^00  of  the  said  consideration 
dd  in  cash,  and  a  mortgage  was  given  back  to  the 

for  the  balance  :  that  all  the  said  $400  was  paid  by 
endant  W.  White,  who  continued  to  make  payments 
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thereon  till  March  29th,  1879,  when  the  same  was  finalZT" 
paid  off  and  discharged :  that  W.White  had  made  large  ai 
valuable  improvements  on  the  said  lands,  which  were  no 
of  great  value :  that  the  said  lands  were  taken  in  the  nac 
of  the  defendant  Mary  Ann  White  with  intent  to  defe 
delay,  hinder,  and  defraud  the  then  and  future  creditors. 
W.  White,  and  she  took  the  said  conveyance,  and 
always  held  the  same  in  trust  for  her  husband ;  fiuid  ^r^^^ 
said  husband  was  and  is  the  equitable  owner  of  the 
lands :  that  subsequently  to  the  said  deed  and  transfer  ^ 
the  plaintiff,  the  defendants  White  purported  to  con^^y 
and  grant  the  said  lands  to  the  defendants'  company^  by 
way  of  mortgage  to  secure  payment  of  the  sum  of  9^,500, 
but  no  portion  of  the  said  moneys  had  been  advanc&<i. 
And  the  plaintiff  sought  to  have  the  defendant  Mary 
White  declared  to  be  a  tmstee  for  her  said  husbajid 
the  said  lands,  and  now  to  be  a  trustee  for  him,  the  plai^^' 
tiff,  of  the  same  to  the  extent  necessary  to  pay  his  jiL-^^^ 
debts  in  full :  that  the  mortgage  to  the  defendants'  cobc^^^^'^ 
pany  might  be  ordered  to  be  discharged  on  payment 
any  costs,  charges,  and  expenses  had  by  them  ;  or  if  thef^ 


so  elected  that  the  same  should  stand  as  a  valid  securi 
and  the  moneys  to  be  advanced  thereon  be  paid  to  Uk 


plaintiff,  and  that  in  that  case  Mary  Ann  White  might 
declared  a  trustee  of  the  equity  of  redemption  in  the  saxc^^ 
lands  for  the  plaintiff. 

By  amendment,  one  Davidson,  as  assignee  in  insolvencj^.-^*^ 
of  W.  W^hite,  was  joined  as  a  party  plaintiff,  and  an  alle-^^^^ 
gation  was  added  that  in  February,  1874,  the  estate  of  th^-^^^ 
defendant  W.  White,  as  well  as  the  estate  of  the  firm  or^^  ^ 
White  &  Jagger,  of  which  he  was  then  a  member,  war  0^  ^ 
placed  in  insolvency,  and  the  plaintiff  Davidson  became 
and  had  since  been  the  assignee  thereof ;  and  also  thu^  ^ 
the  defendant  W.  W^hite  purported  to  have  obtained  hi^ 
discharge  in  insolvency  in  1879  from  the  liabilities  existj^*- 
ing  at  the  time  of  his  failure  in  1874 ;  but  the  plaintii^^fi 
claimed  that  the  said  discharge  was  null  and  void,  SSa 
that  he  did  not  disclose  the  lands  in  question  as  a  pa»:v^ 
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of  his  estate  at  the  time  such  discharge  was  granted  ;  and 
that  in  any  case  his  interest  in  the  said  lands,  at  the  date 
of  his  discharge,  became  and  remained  the  property  of  his 
said  assignee  Davidson, 

The  rest  of  the  {acts  of  the  case,  and  the  arguments 
adduced,  sufficiently  appear  from  the  judgment. 

The  evidence  was  taken  before  Boyd,  C,  at  Toronto,  on 
April  21&t,  1882,  and  subsequently  the  case  was  argued,, 
also  at  Toronto,  on  December  6th,  1882. 

C.  Mo88,  Q.  C,  and  Gibbons,  for  the  plaintiffs,  referred 
to  the  Insolvent  Act  of  1875,  38  Vic.  ch.  16,  sec.  16,  (D.) 
the  equivalent  of  the  Insolvent  Act  of  1869, 32-33  Vic.  ch. 
16,  sec.  10  (D.);  The  Merchants'  Bank  of  Canada  v.  Clarke, 
18  Gr.  594 ;  McGee  v.  Campbell,  2  C.  L.  T.  455  (a);  Jackson 
V.  Bowman,  14  Gr.  156;  Barrack  v.  McCulloch,  3  E.  &  J. 
110. 

JR.  E.  Kingsfoi'd,  for  the  Freehold  Loan  and  Savings' 
Company,  asked  to  have  the  mortgage  to  the  company 
discharged,  as  no  money  had  been  advanced  on  it,  but 
claimed  costs  and  charges  against  the  co-defendants. 

McKelcan,  Q.  C,  for  the  defendants  the  Whites, 
referred  to  Lewin  on  Trusts,  7th  ed.,  p.  163;  Kingdon  v. 
Bridges,  2  Vern.  67 ;  Glaister  v.  Hewer,  8  Ves.  199 ; 
Dumrner  v.  Pitcher,  2  My.  &  K.  262 ;  White  v.  EUioU  and 
Afooney,  SO  U.  C.  R.  253 ;  In  re  Bowling,  ex  parte  Banks, 
L.  R.  4  Ch.  D.  689;  Williams  v.  Chambers,  10  Q.  B.  337  ;  In 
re  RusseU,  18  C.  L.  J.  384  (6) ;  43  Vic.  ch.  1  D. 

Charles  Moss,  Q.  C,  in  reply,  referred  to  Re  McLaren  and 
Chalmers,  1  App.  68  :  Ex  parte  Haggins,  In  re  Huggins, 
L.  R  21  Ch.  D.  85. 

December  23rd,  1882.  Boyd,  C— William  White  and 
Mary  A  White  were  married  in  September,  1873.  The  hus- 
band made  an  assignment  in  insolvency  as  one  of  the  firm 
of  White  &  Jagger,  in  February,  1874.    He  then  handed 
over  all  bis  assets  to  the  assignee.    There  was  then  in  the 

(a)  Since  njf>orfcod  2  0.  R.  130.  (6)  Since  reported  7  App.  777. 
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house  a  jiiano  which  he  had  made  a  marriage  present  of 
to  his  wife,  and  household  furniture  which  he  gave  to  her 
after  her  marriage.    Upon  the  piano  was  a  lien  for  the 
price  ;  it  was  claimed  by  the  makers  and  redeemed  by  a 
brother  of  the  insolvent,  and  afterwards  acquired  by  the 
wife  and  sold  by  h-r  for  $390.  The  creditoi-s  did  not  claim  ^ 
this,  as  it  was  supposed  not  to  be  worth  the  trouble  to 
redeem  it.  There  was  another  brother  of  White,  who  had  ^^^^^ 
a  private  debt  against  him  exceeding  the  value  of  the^ 
furniture.    An  understanding  was  airived  at  by  which  th^^^-^ 
furniture  was  abandoned  by  the  partnership  creditors  &nc^.^^j 
the  assignee,  and  turned  over  to  this  brother  in  satisfaction  ^-^^ 
of  his  claim.    The  furniture  so  abandoned  wubsequentL^^/j 
came  into  the  hands  of  the  wife  and  was  sold  by  her  fc^^^o^ 
between  $-200  and  $300.    The  book  debts  of  the  partnerah- 
were  bought  by  another  brother  and  acquired  from  him  t^^y 
the  wife,  out  of  which  she  collected,  as  I  judge,  about  $3CIZa)0. 
She  had  besides  $100  which  her  father  had  given  h^r-ner 
before  her  marriage. 

The  land  in  question  was  purchased  for  her  in  DecemlmziDer, 
1875,  at  the  price  of  $  ?,700.   Ten  dollars  were  paid  do' —  ,wn 
by  Richard  White  (a)  who  was  acting  for  the  wife,  and  —  the 
balance  of  the  first  insta,lment,  $390,  was  paid  out  of  the 
moneys  in  the  hands  of  the  wife,  as  was  also  the  i^Kziext 
payment  of  $600  on  May  1st,  1876.    She  had  suffic^E^  ient 
means  from  the  proceeds  of  the  piano,  furniture,  and  h^^zDook 
debts  to  pay  these  instalments,  and  the  evidence  satif^  ^isfies 
me  that  these  payments  were  made  with  her  money.  The 
next  payment  of  $1,000  was  due  in  April,  1877.    To  i  m  iiii  i  f 
this  $500  was  borrowed  from  S.  White  (6),  and  the  biiliw  inice 
of  $500  was  paid  out  of  the  earnings  of  the  hasband.  The 
last  payment  of  $750  was  made  in  two  sums  in  April   M  and 
December,  1878,  and  also  out  of  the  earnings  ot  —  tie 
husband.    In  the  last  evidence  it  is  said  by  the  wife 
that  $300  was  borrowed  from  another  brother  to  heB/7  ij 
the  last  payment,  but  husband  and  wife  agree  in  the  e^liet 

(a)  This  was  a  brother  of  W.  White. 
(h)  This  was  another  brother  of  W.  White. 
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evidence  that  the  whole  was  paid  out  of  his  earnings.  I 
-find  as  a  fact  that  $750  and  $500  of  the  earnings  of  the 
husband  went  into  this  land  in  part  payment  of  the  price 
prior  to  his  discharge  in  insolvency,  which  was  on  June 
6th,  1879.  The  $500  borrowed  from  S.  White  was  repaid 
him  by  the  husband  after  his  discharge  in  the  fall  of  1879, 
from  profits  made  by  him  out  of  the  sale  of  some  bankrupt 
istock. 

As  to  this  last  payment  of  $500,  the  husband  had  not 
then  entered  into  a  regular  line  of  business — he  was  deal- 
ing in  the  buying  and  selling  of  bankrupt  stock  as  isolated 
transactions.  The  earliest  creditor  now  existing  since  his 
discharge  only  goes  back  as  far  as  November,  1881.  No 
case  is  made  in  the  pleadings  for  impeaching  this  payment 
as  being  made  to  defeat  subsequent  creditors,  or  at  a  time 
when  he  could  not  reasonably  make  it  for  the  benefit  of  his 
wife.  The  facts  do  not  bring  it  within  the  authority  of 
Jackson  \,  Bowman,  14  Gr.  156,  and  my  conclusion  is,  that 
it  is  not  impeachable  on  this  record. 

But  as  to  the  payments  made  by  him  pending  his  dis- 
charge, these  may  be  followed  as  alienations  of  assets  which 
-enure  to  the  benefit  of  the  assignee.  The  argument 
Against  this  result  is,  that  the  payments  were  made  out  of 
the  personal  earnings  of  the  insolvent  accumulated  by  the 
thrift  and  economic  management  of  the  wife.  The  moneys 
were  unquestionably  derived  from  the  husband's  personal 
earnings  when  he  was  a  clerk  in  the  employment  of  various 
merchants  named  at  a  salary  of  from  $600  to  $800  a  year. 
The  policy  of  the  Insolvency  and  Bankruptcy  Acts  as 
practically  worked  out,  is  to  exempt  the  personal  earnings 
of  the  undischarged  bankrupt  from  being  claimed  by  the 
Assignee  in  so  far  as  that  claim  would  interfere  with  the 
reasonable  and  proper  maintenance  of  the  insolvent  and 
family  according  to  their  station  in  life.  The  incentive  to 
labour  in  order  that  a  man  may  provide  for  his  own  house- 
hold, is  not  to  be  lightly  interfered  with.  "  Salary"  in  truth 
to  borrow  from  the  quaint  exposition  of  the  old  writers, 
is  but  "  salt  money,"  {SkeaVs  Diet.  8\ih  voce)  and  so  called 
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^  because  it  is  as  necessary  for  a  man  as  salt,  and  makes 
his  labour  relish  as  salt  doth  his  meat."  (Termes  de  la  ley, 
1667.)  But  it  is  not  a  reasonable  conclusion  to  hold  that 
because  of  this  he  may  assert  the  privilege  for  sums  far 
beyond  what  is  required  for  the  suitable  maintenance  of 
himself  and  his  family,  to  the  exclusion  of  creditors  who 
have  claims  upon  him  in  this  regard  at  least  next  to  those 
of  his  family. 

In  all  cases  where  the  pereonal  earnings  have  been  held 
exempt,it  will  be  found  that  it  was  assumed  that  the  moneys^ 
in  question  were  necessary  for  the  present  maintenance  oft-^^^^ 
the  debtor  and  his  family.    In  Hesse  v.  Stevenson,  3  B.  jlj^  ^ 
P.  565,  at  p.  578,  Lord  Alvanley  said :  "  Can  there  be  an^^^^^ 
doubt,  that  if  a  bankrupt  acquire  a  large  sum  of  money  an^^^^j 
lay  it  out  in  land,  that  the  assignees  may  claim  it  ?  The^^^^y 
indeed  cannot  take  the  profits  of  his  daily  labour.  He  mu&  ^Kist 
live.    But  if  he  accumulate  any  large  sum,  it  cannot  be 
denied  that  the  assignees  are  at  liberty  to  demand  it." 

In  ChippendcUe  v.  lomlinson,  4  Doug.  318,  referred  to 
in  Kitchin  v.  Bartsch,  7  East.,  at  p.  57,  Mr.  Justice  BullKLJer 
said  the  bankrupt  had  an  undoubted  right  to  sue  for  t"  ^Whc 
profits  of  his  labour,  but  supposing  a  person  in  his  situati-^^  ion 
should  gain  a  large  sum  of  money  or  considerable  i  ffi  r  m  liu, 
then  such  money  and  effects  would  undoubtedly  be  lia^'^L^ble 
to  his  assignees.  That  case  is  referred  to  by  Lord  £11»  — ien- 
borough  in  Kitchin  v.  Bartsch,  7  East.,  at  p.  62,  as  one  in 

which  the  hardship  of  the  case  might  perhaps  have  warr  ped 

the  opinion  of  the  Judges,  when  the  evil  might  have  b^Hieeo 
better  remedied  by  statute. 

In  WilliaTns  v.  Chambers,  10  Q.  B.  337,  the  deci=siQD 
proceeded  upon  the  averment  in  the  plea  that  the  m(^  'xejr 
payable  in  respect  of  the  personal  labour  of  the  insolm^eui 
was  not  more  than  sufficient  for  the  necessary  suppor'^  of 
himself  and  his  family.    In  WcuUing  v.  Oliphant,  D.  R. 
1  Q.  B.  D.  145,  though  it  was  unnecessary  to  decide  tb.^ 
precise  point,  the  Judges  were  evidently  of  the  opinion  tb^^ 
the  surplus  of  moneys  derived  from  personal  labour,  nc 
required  for  maintenance,  are  claimable  by  the  assignee,  i 
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-the  contemporary  reports  of  the  same  case  in  24  W.  R.  246, 
45  L.  J.  Q.  B.  173,  and  33  L.  T.  837.  Though  it  may  be  that 
theCourt  will  not  nicely  investigate  what  amount  is  required 
for  maintenance,  as  indicated  by  the  observation  of  Bacon, 
C.  J.,  in  In  re  Bowling,  L.  R.  4  Ch.  D.  at  p.  692,  yet  where  by 
the  act  of  the  insolvent  the  separation  is  made  between  what 
is  required  for  his  support  and  what  is  in  excess  of  that, 
there  is  no  hardship  and  no  violation  of  any  principle  of 
law  in  applying  that  excess  for  the  benefit  of  his  creditors. 
Such  is  the  present  case — ^the  moneys  applied  in  payment 
of  the  lands  have  been  segregated  from  the  proceeds  of 
his  earnings  required  for  his  necessary  living  expenses,  and 
have  thereby  lost  the  privileged  character  which  might 
otherwise  have  attached  to  them.  By  the  present  English 
Bankruptcy  Acts  a  discretion  is  given  to  the  Court  to  fix 
how  much  of  the  bankrupt's  earnings  or  salary  is  to  be 
made  available  for  the  payment  of  his  creditors.  See  Ex 
parte  HigginB,  L.  R.  21  Ch.  D.  85.  But  this  is  merely  a 
means  of  working  out  what  has  always  been  the  policy  of 
these  acts,  that  a  bankrupt  and  his  family  are  not  to  be  left 
in  a  state  of  destitution  however  improvident  or  reckless 
he  may  have  been  in  the  conduct  of  his  business. 

The  principle  which  I  thought  during  the  argument 
applied  to  this  case  is,  I  find,  recognized  in  a  judgment  of 
James,  L  J.,  in  ex  parte  Vine,  L.  R.  8  Ch.  D.  366.  I 
quote  his  language  :  "  The  general  principle  has  always 
been,  that,  until  a  bankrupt  has  obtained  his  discharge, 
all  his  property  is  divisible  among  his  creditors.  But  an 
exception  was  absolutely  necessary,  in  order  that  the 
bankrupt  might  not  be  an  outlaw,  a  mere  slave  to  Iiis 
trustee ;  he  could  not  be  prevented  from  earning  his  own 
living.  On  that  principle  the  trustee  could  not  sue  for 
moneys  due  to  the  bankrupt  in  respect  of  his  personal  labour, 
.and,  if  the  bankrupt  could  sue  for  them  only  for  the 
benefit  of  his  trustee,  he  would  really  be  without  remedy. 
If  he  could  not  sue  for  damages  in  respect  of  a  personal 
wrong,  such  as  the  seduction  of  his  daughter, or  anything  like 
ibat^  the  Courts  of  the  realm  would  be  closed  to  him  for  all 
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practical  purposes.    I  believe  that,  never  in  the  whole 
course  of  the  administration  of  bankruptcy  has  an  order 
been  m^e  such  as  that  which  is  now  asked  for,  that  is,  an 
order  intercepting  the  damages  recovered  for  a  personal 
wrong  done  to  an  uncertificated  bankrupt.   If  the  bankrupt 
had  accumulated  the  money  and  had  invested  it  in  some  pro- 
perty, that  property  might  be  reached  by  the  trustee.    But  ^ 
the  fact  that  he  could  do  that  does  not  enable  the  trustee 
to  intercept  the  damages  before  they  reach  the  bankrupt's 
hands,  or  to  prevent  him,  if  he  has  got  them,  from  spending  ^ 
them  in  the  maintenance  of  himself  and  his  family."    See  ^^^^^ 
also  Deficon'a  Bankruptcy  Law,  3rd  ed.  vol.  i.  p.  745. 

It  is  argued,  although  no  defence  is  pleaded  on  thi^s^ 
ground,  that  the  assignee  has  no  right  now  to  claim  th^^^^^e 
moneys  in  question,  because  the  Insolvent  Act  has  beei:v:sen 
repealed,  43  Vic.  ch.  1,  sec.  1  (D.),  and  that  no  steps  wer^-ac:^ 
taken  before  the  repeal  to  lay  hold  of  this  property.  Th^^cChe 
proviso  of  that  section  enables  the  assignee  to  continue  an».^-^j 
complete  all  proceedings  under  the  Insolvent  Acts,  in  mnr-fc 
where  the  insolvent  estate  has  been  vested  in  the  assign^^^^^e 
before  the  April  1st,  1880.    The  effect  of  the  assignment  r  ^jj^ 
this  case  was  to  vest  in  the  assignee  all  his  property,  fc^^&c. 
which  he  then  had  or  might  become  entitled  to  at  any  tir^^^m^. 
before  his  discharge  :  32-33  Vic.  ch.  16,  ss.  10  and  29.  Thci^-hat 
covers  after-acquired  assets,  such  as  these  moneys,  and  th^  -«ere 
is  no  need  of  any  further  assignment  to  vest  a  title  ther- 
in  the  assignee.    The  Act  does  not  in  terms  except 
sonal  earnings  from  passing  to  the  assignee,  but  in 
working  out  of  the  Act  these  are  practically  exempt  to 
extent  I  have  already  indicated  (see  Insolvent  Act  of  1^ 
38  Vic.  ch.  16,  sec.  89.  (D.)    In  this  case  the  after-acqu 
pi  operty  vested  in  the  assignee,  and  he  had  and  still  ha 
right  to  wind  up  the  estate  by  realizing  it  for  the  ht^meS^ 
of  the  creditors,  who  are  yet  unpaid.    He  is  merely  ocsq?. 
pleting  one  of  the  details  of  the  insolvency  proceedii^ 
which  is  not  interfered  with  by  the  personal  dischaige  of 
the  insolvent,  inasmuch  as  his  estate  has  never  been 
assigned  to  him.    In  other  words,  I  regard  the  iDsolveocy 
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proceedings  in  this  case  as  in  progress,  and  pending  for  the 
purpose  of  recovering  and  realizing  all  the  assets  (Insolvent 
Act  of  1869,  32-33  Vic.  ch.  16,  sec.  42  (D.) ;  Insolvent  Act  of 
1875,  38  Vic.  ch.  16,  sec.  39  (D.)  The  repeal  of  the  Acts 
does  not  interfere  with  such  steps  being  taken  from  time 
to  time  as  assets  arc  discovered,  so  long  as  there  has  been  no 
reconveyance  of  his  property  to  the  discharged  insolvent. 

"  Proceedings  under  the  Act  is  a  large  term,  and 
referable  by  the  Act  itself  to  everything  done  thereunder : 
See  sees.  15,  18,  20,  26,  35,  126,  127  of  Act  of  1869;  and 
similar  language  is  to  be  found  in  the  Act  of  1875. 

Where  any  proceeding  has  been  taken  under  the 
Insolvency  Act,  which  is  prosecuted  so  far  before  the 
repeal  as  to  result  in  a  vesting  of  the  estate  in  the  official 
assignee,  then  he  is  empowered  to  do  everything  by  way 
of  continuation  and  completion  to  realize  and  distribute 
that  estate  among  the  creditors.  For  these  reasons  I  think 
the  objection,  even  if  properly  pleaded,  should  not  prevail. 

The  frame  of  the  action  by  the  as.signee  for  the  benefit 
of  creditors  under  the  voluntary  assignment  of  1882,  was 
improper,  and  no  relief  could  have  been  obtained  by  him. 
By  the  amendment  the  assignee  in  insolvency  was  made  a 
party,  and  only  then  was  there  any  right  to  interct^pt  the 
action  of  the  wife  in  negotiating  a  ioan  with  the  build- 
ing society,  and  the  plaintiffs  fail  in  the  chief  part  of 
their  suit  as  to  the  iarm  itself.  For  these  reasons  the 
defendants  the  Whites  should  get  their  costs  up  to  the 
time  of  the  amendment  from  the  plaintiffs,  and  all  the  costs 
of  the  Loan  Company  should  be  paid  by  the  plaintiffs. 
Subsequent  to  the  amend meiit  no  costs  for  or  against  the 
"Whites.  Declare  a  lien  on  the  land  for  the  sums  men- 
tioned, viz.,  $500  and  $750,  and  in  default  of  payment 
-within  a  month  let  the  same  be  realized  by  a  sale,  and  in 
that  event  costs  of  sale  to  the  plaintiffs.  Declare  that  the 
mortgage  to  the  registered  Loan  Company  is  discharged. 
1  do  not  think  it  is  a  case  for  charging  interest  on  the  nioneys 
ordered  to  be  paid.  Costs  to  the  Whites  njay  be  set  off 
against  lien. 

A.  H.  F.  L. 
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[CHANCERY  DIVISION.] 

Christopher  kt  al.  v.  Noxon  et  al. 

'Compant/ — Parol  evidence. —  Written  agreement — Edoppel — OenercU  meeUnq 
— Co-pUiintiffii— Action  to  retArain  calU — Dbectort — Purchase  of  Moat 
by  directors— Fifluciary  position  of  directors —RcUiJteation  of  allotment 
of  shares— ExclwiioH  of  votes —Power  of  majority — KeeessUy  foreaUs — 
Jurisdiction — Unfair  discrimination —Notice  of  business  'Parties — R, 
S.  O.  ch.  150,  H€c^.  37,  41. 

Where  certain  sharehohlers  of  the  G.  L.  Company  Bought  to  restndn  a  oaU  on^.^^ 
Btock,  on  the  ground  tliat  it  was  bein^  made  in  contrarentian  of  the  tenns  of  ^~0o 
certain  unwritten  agreement  alleged  to  hare  been  entered  into  between  all  thi».^^T* 
promoters,  when  the  (i.  L.  Company  was  formed. 

Held,  that  evidence  of  Buch  agreement  was  inadmissible,  since  it  was  oontndid 
of  the  written  agreement  entered  into  by  the  plaintiffs  when  snbeoribing  f^ 
their  shares,  viz.,  t)  take  stock,  and  pay  the  calls  when  daly  made. 

Where  a  by  law  making  a  call  on  stocV  was  confirmed  at  a  seneral  meeting  s^ 
shareholders,  purporting  to  be  the  annual  meeting,  but  not  held  on  the  pr  ~ 
dav  for  such  annual  meeting,  as  prescribed  by  the  by-laws  of  the  company 

Held,  that  one  who,  as  a  director,  iia'l  secondeil  a  resolution  of  the  direet 
that  the  meeting  should  be  held  on  the  day  it  was  held  on.  was  estopped 
objecting  to  the  call  on  this  ground,  and  so,  therefore,  were  all  thoae  who 
co-plaintiffs  with  him  in  an  action  to  restrain  the  said  call, 

Beld,  also,  that,  under  R.  8.  O.  ch.  159,  sees.  87,  41,  a  shareholder,  who  ia 
arrear  for  unpaid  calls,  is  absolutely  debarred  from  voting  atasharehold 
meeting,  and  in  any  subsequent  action  by  him  to  restrain  a  call,  the  by-law 
which  was  rati  tied  at  sucli  a  meeting,  on  the  ground  that  his  vote  was  wnr 
fully  excluderl,  the  ab<jve  objection  can  be  taken  advantage  of  by  the  oompa 
though  that  was  not  the  ground  assigned  at  the  time  for  excluding  the  ToCe. 

Where  sliareholders  have  assisted  in  making,  and  approved  of  caila,  they 
afterwards  object  that  the  calls  were  improperly  ouMie. 

In  the  absence  <>f  agreement,  there  is  clearly  no  duty  or  obligation  on  tlie  par^ 
directors  to  pledge  their  own  credit  for  the  benefit  of  the  company. 

Where  certiin  shares  were  alloted  to  one  of  the  directors  of  a  company  at  par,  /J 
consideration  of  which  he  offered  to  supply  funds  to  meet  a  nrefldng  aemaac 
upon  the  company,  and  he  voted  on  these  shares  at  a  general  meeting  of  tkr 
shareholders,  and  no  opposition  was  at  the  time  made  to  his  ao  doing. 

Held,  that  the  shareholders  must  be  considered  to  have  ratified  the  tranafer,  tad 
could  not  after>»-anls  object  to  it  as  improper. 

It  was  alleged  that  he  thus  acquired  sucn  stock  in  order  to  obttin  control  of  the 
company. 

SembU,  that  this  would  not  be  improper,  if  no  improper  means  m  ere  used  byluB; 
but  that  had  he  made  a  profit  tnereby,  the  company  might  perfaapa  have 

claimed  it. 

An  allotment  of  shares  to  a  director,  if  a  questionable  act,  may  be  ratifted  by 
the  company,  and  for  this  purpose,  as  for  all  other  acta  within  tne  power  of  the 
corporation,  the  approval  of  a  majority  of  shareholders  is  suffideni. 

Where  a  call  is  made  upon  all  stockholders  without  discrimination,  or  partiality^ 
the  Court  will  never  interfere  to  determine  whether  it  was  neoeeHuy,  or  not 

^mble,  however,  that  if  calls  were  made  in  such  a  way  as  to  favor  one  aetofstoclL- 
holders,  and  impose  an  unequal  burden  upon  others,  an  equity  mighty  perhaps 
be  found  for  interference. 

When  on  \f  ay  31st.  18S0,  the  directors  of  a  company  passed  a  by-law  redmeing  the 
numbers  of  the  directorate  from  five  to  three,  and  this  was  oonfimied  at  an 
adjourne<l  general  meeting  of  shareholders  on  June  Ist,  1880.  and  a  new  boaid 
of  three  forthwith  appointed,  nut,  it  appeared,  no  notiee  had  been  given  eithflr 
before  the  original,  or  the  adjourned  meeting  of  the  intention  making  aij 
such  cliange  in  the  directorate. 
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Hddf  thfkt  the  appointment  of  the  new  board  was  not  a  legal  one,  and  a  resolution 
by  them  to  forfeit  stock  for  non-payment  of  calls  was  inyalid,  and  the  forfeiture 
most  be  restrained. 

Eddf  also,  that  the  company  were  properly  made  parties  to  an  action  to  restrain 
such  forfeiture,  the  reduction  of  the  directorate  to  a  board  of  three  being  its  act. 

This  was  a  suit  brought  by  A.  N.  Christopher,  W.  G. 
Wood,  C.  W.  Chad  wick,  and  James  McCaughey,  as  plain- 
tife,  against  James  Noxon,  Thomas  Brown,  David  White, 
C.  F.  Bixel,  and  the  Ingersoll  Gas  Light  Company,  defen- 
dants, for  the  purpose  of  restraining  a  certain  call  on  the 
stock  of  the  defendants*  company,  and  a  certain  forfeiture 
of  stock  for  non-payment  of  such  calls,  and  also  a  certain 
issue  of  stock  to  the  defendant  Noxon. 

The  facts  of  the  case  and  the  arguments  of  counsel  are 
fully  set  out  in  the  judgment. 

The  hearing  of  the  case  was  commenced  at  the  sittings 
of  this  Court  at  Hamilton,  on  October  23rd,  1882,  before 
Proudfoot,  J. 

On  the  following  day  the  learned  Judge  directed  the 
<lefendants  to  produce  another  affidavit  on  production, 
^amd  adjourned  the  hearing  to  Toronto,  where  it  was 
^resumed  on  November  24th,  1882,  and  lasted  during  the 
25th,  27th,  28th,  and  29th  of  that  month. 

S,  H.  Blahey  Q.  C,  and  C,  A.  Brough,  for  the  plaintiffs, 
cited  38  Vic.  ch.  23,  sec.  2 :  Cannon  v.  T/ie  Toronto  Com 
EoDchange,  29  Gr.  213,  S.  C.  5  App,  268;  Liquidor 
tors  of  the  Imperial  Mercantile  Credit  Association  v. 
Coleman,  L.  R.  6  H.  L.  189 ;  Boxues  v.  City  o  f  Toronto, 
11  Moo.  P.  C.  463;  Heath  v.  CrmZock,  L.  R.  10  Ch.  22; 
Brice  on  Ultra  Vires,  2nd  ed.,  p.  619 ;  Morawetz  on  Corp. 
sees.  243  et  seq.,  sec.  360;  Regina  ex  ret.  Allemaing 
V.  Zoeger,  1  P.  R.  219 ;  Earr.  Mun.  Man.  4th  ed.,  p.  211 ; 
StaJce  ex.  rel  White  v.  Fen%s,  42  Conn.  560 ;  R.  S.  O.  ch. 
150,  sec.  44 ;  ch.  66,  sec.  24. 

C.  Moss,  Q.  C,  for  the  defendants  other  than  the  com- 
pany, cited  Brice  on  Ultra  Vires,  2nd  ed.,  p.  39,  861- 
8;  McMurray  v.  Northern  R.  W^.  Co.  et  al.,  22  Gr.  476; 
daas  V.  Ottawa  Agricultural  Ins.  Co.,  22  Gr.  512 ;  Tyson 
86 — VOL.  IV.  O.R. 
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V.  Mayor  of  London,  L.  R.  7  C.  P.  18 ;  Pitfahurg  and  Steu- 
beiiville  R.  W.  Co.,  v.  Biggar,  34  Penn.  455  ;  Burke  v.  Siaith, 
If)  Wall.  390 ;  Whitehall  Jc  Plattsburg R  If.  Co.  v.  Myer8, 16 
Abb.  Pr.  Rep.  34;  R  ingaton  Street  Railway  v.  Foster,  44 
U.  C.  R  552  ,  R.  S.  O.  ch.  150,  sees.  26,  41,  51 ;  Bailey  v. 
Birkenhead,  d-c,  R.  W.  Co.,  12  Beav.  433 ;  Turquand  v.  ^ 
Miirshall,  L.  R.  4  Ch.  376  ;  Re  British  Sugar  Refining  Co,,  ^ 
3  Kay  &  J.  408 ;  Boone  on  Corporations,  sec.  63. 

R.  M.  Wells,  for  the  defendant  company,  cited  MacDoug-  

all  V.  Gardiner,  L.  R.  1  Ch.  D.  13 ;  Gray  v.  Lewis,  L.  R.  g 
Ch.  3035  ;  Clench  v.  Financial  Corporation,  L.  R  5  Eq^^^^,^^ 
450 ;  Menier  v.  Hooper's  Telegraph  Works,  L.  R  9  CLazCtSi. 
350 ;  Yetts  v.  Norfolk  R.  W.  Co,,  5  Railway  Cas.  487 ;  IlS^Jte 
Electric  Telegraph  Co.  of  Ireland,  Bunn's  CcLse,  2  DeGEI^^G. 
F.  &  J.  275  ;  Re  Electric  Telegraph  Co.  of  Ireland,  Coda^oj^. 
ney*s  Case.  3  DeG.  &  J.  170 ;  Bi^e  on  Ultra  Vires,  iji^xrmrni 
Am.  Ed.,  146. 

H.  Blake,  Q.C.,  in  reply,  cited  2  Lindley  on  Partn.,  Srmi^rd 
ed.,  962-4 ;  Brice  on  Ultra  Vires,  2nd  ed.,  355 ;  Ja/Jcsoszzrmm 
V.  Ludeling,  5  Am.  Corp.  Cas.  86 ;  Parker  v.  McKenna,  Z  L, 
R  10  Ch.  118;  Davidson  v.  (jrangre,  4  Gr.  380;  CoU  v. 
Stadacona  Ins.  Co.,  6  S.  C.  R.  193. 

January  5th,  1883.    Proudfoot,  J. — The  plaintiffs  iim  ■  i 
shareholders  in  the  Ingersoll  Gas  Light  Co.,  and  tii-Ttae 
individual  defendants.  White,  Brown,  and  Noxon,  are  "kne 
directors  of  the  company,  and  the  company  itself  is  als^r:::^  * 

defendant ;  and  by  their  bill  the  plaintiffs  seek  to  hav^tf  ^  * 

call  upon  the  shareholders  restrained,  and  to  1 1 1  ( i  nil  »  * 
threatened  forfeiture  of  shares  if  the  call  be  not  paid,  a»— ^^"^^ 
to  restrain  the  issue  of  $5,000  of  stock  to  the  defendiL^ 
Noxon,  under  the  following  circumstances: 

The  Ingersoll  Gas  Light  Co.  were  incorporated  on  Ma:^*' 
3rd,  1876.  Before  that  there  had  existed  another  comp*-*^/ 
named  "The  Ingersoll  Gas  Co."  The  plaintiffs  and  ^^^^ 
defendants,  Noxon,  Brown,  Wood,  White,  McCaughe.;;;^^ 
Christopher,  and  one  C.  E.  Chadwick,  were  all  shareholder^^^^^^ 
in  the  Ingersoll  Gas  Co,,  and  arranged,  with  the  assent  o—  


CHRISTOPHER  V.  NOXON. 


675 


all  ihe  corporators,  for  the  sale  of  the  plant,  lands,  and  assets 
thereof  to  the  defendants  Noxon  and  Brown,  for  the  bene- 
fit of  all  the  persons  just  named,  who  agreed  to  unite  in 
forming  the  new  company.  These  persons  were  all  liable 
for  the  debts  of  the  Ingersoll  Gas  Co.  as  makers  or  indor- 
sers  on  the  notes  of  the  company,  or  in  other  ways  as 
sureties  for  the  company,  and  these  liabilities  were  to  be 
assumed  by  the  new  company.  The  terms  of  the  agrse- 
ment  set  out  in  the  fifth  paragraph  of  the  bill  are  : 

"  That  these  parties  should  be  interested  to  an  equal  extent  in  the 
company  to  be  formed,  and  should  be  subscribers  to  an  equal  amount  of 
Btock  therein,  and  that  no  calls  should  be  made  on  said  stock  to  meet  the 
debts  and  liabilities  of  the  Ingersoll  Gas  Co.,  which  they  and  the  Inger- 
8oU  Gas  Light  Co.  were  to  assume,  but  that  the  same  should  be  paid  out 
of  the  earnings  and  profits  of  the  latter  company,  and  that  if  money 
should  be  required  for  the  debts  and  purposes  of  the  Ingersoll  Gas  Co.,  or 
of  the  Ingersoll  Gas  Light  Co.,  faster  than  was  realized  from  the  profits  o^ 
the  defendant  company,  then  the  same  should  be  raised  by  means  of  a  loan 
or  loans  on  the  security  of  the  property  of  the  company." 

In  pursuance  of  that  agreement  the  new  company  was 
incorporated,  and  the  transfer  of  the  propertj'  of  the  old 
company  to  the  new  company  was  carried  out  through 
3rown  &  Noxon,  subject  to  the  debts  of  the  old  company, 
4and  the  promoters  subscribed  for  an  equal  amount  of  stock 
in  the  new  company,  and  acted  and  changed  their  position 
upon  the  faith  of  the  agreement. 

The  stock  of  the  new  company  consisted  of  2,000  shares 
of  $20  each,  and  out  of  it  there  was  alloted  : 


To  Christopher   200  shares 

"  Wood   200  " 

"  C.  E.  Chad  wick   200  " 

"  Noxon   200  " 

"  Brown   200  " 

"  White   200  " 

"  McDonald    200  " 

"  McCaughey    200  " 


1,600 

McDonald's  shares  were  sold  to  Bixel,  and  C.  E.  Chad- 
"^ick's  were  duly  transferred  to  the  plaintiff  C.  W.  Chad- 
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ick,  who  both  had  full  knowledge  of  the  af{reement  set 
3rth  above. 

The  new  company  has  been  in  operation  since  March  3rd, 
1876,  and  by  the  profits  and  earnings,  after  paying  all  ^ 
running  expenses,  the  liabilities  of  the  old  company  have 
been  reduced  from  about  812,000  to  about  S3,500,  and  the       ^  ^ 
new  company  have  on  hand  accounts,  moneys,  and  assets      ^  ^ 
about  sufficient  to  pay  the  whole,  and  do  not  require  to  ^:x^ 
make  any  call  upon  stock  or  to  make  a  loan. 

The  bill  then  says  that  the  directors,  Noxon,  Brown,  and  jrf 
White,  in  violation  of  the  agreement,  on  June  4th,  1880. 
passed  a  resolution  that  shareholders  in  arrear  in  respect  tc^^^^to 
a  call  of  ten  per  cent,  on  stock  under  a  former  by-law  wer»— ^kt© 
to  be  notified  that  unless  the  call  and  interest  were  pai  ^KJd 
by  July  1st,  1880,  the  shares  in  arrear  should  be  forfeitcifc  -sd. 

The  by-law  referred  to  was  passed  on  July  16th,  187'" 
and  is  called  No.  4,  to  pay  part  of  the  debts  assumed 
the  new  company,  but  it  is  alleged  it  was  repealed  by 
directors  on  October  7th,  1879,  by  by-law  No.  5,  but 
not  repealed  it  is  invalid,  because  never  ratified  and  co: 
firmed  by  a  general  meeting  of  the  shareholders  of  tl 
company,  and  because,  even  if  so  confirmed,  it  is  in  vioW  .^b- 
tion  of  the  agreement  not  to  make  calls. 

The  bill  says  the  defendants  claim  that  it  was  ratifi^^^Esd 
at  the  next  annual  meeting  of  the  shareholders  held  o_— 
May  2()th,  1880.   

The  regularity  of  this  meeting  and  its  proceedings  i&s.  * 
questioned  on  several  grounds : 

1.  Because,  not  held  on  the  proper  day,  as  by  the  by-  — ' 
laws  then  in  force  the  day  for  the  annual  meeting  was  the  ^ 
first  Thursday  in  April. 

2.  That  the  directors  excluded  McCaughey  and  his  stock 
from  voting  or  being  represented  at  the  meeting,  because 
it  had  been  sold  by  the  Sheriff*,  of  which,  if  true,  there  was 
no  evidence  at  the  meeting,  nor  was  there  any  transfer  of 
the  stock  which  stood  in  the  books  in  McCaughey's  name, 
and  he  was  present  and  would  have  voted  against  confir- 
mation of  the  by-law,  or  giving  the  directors  power  to 
make  a  call. 


CHRISTOPHER  V.  NOXON. 


677 


3.  That  if  sold  by  the  Sheriff  the  person  who  represented 
the  stock  was  present,  and  was  not  allowed  to  vote  on  it. 

4.  The  directors,  onMay  I9th,  on  the  eve  of  the  meeting 
of  May  20th,  assumed  to  allot  to  Noxon  $5,000  of  the 
stock  of  the  company,  so  as  to  enable  him  to  vote  on 
it  as  he  did  at  that  meeting,  which  was  in  violation 
of  the  agreement  that  all  the  stockholders  should  have 
an  equal  interest,  and  an  equal  amount  of  stock  in  the 
company. 

5.  The  allotment  of  this  stock  was  made  without  any 
notice  or  opportunity  given  to  the  plaintiffs  to  subscribe 
for  it,  and  the  allotment  was  collusive  and  not  bond  fide 
and  was  made  designedly  to  derogate  from  the  rights  of  the 
plaintiffs. 

That  but  for  these  expedients  the  resolutions  would  not 
have  been  carried.  , 

The  plaintiffs  also  claim  that  the*  resolution  of  June 
4th,  1880,  was  invalid  and  illegal,  because,  prior  to  May 
31st,  the  number  of  directors  was  five,  and  on  that  day 
three  of  the  directors  passed  a  by-law  to  reduce  the 
number  to  three,  and  procured  the  sanction  of  a  majority 
of  the  shareholders  by  the  means  aforesaid,  and  in  accor- 
dance therewith  elected  the  present  directors  at  an 
adjourned  meeting  of  shareholders  on  June  1st;  but 
the  plaintiffs  say  that  the  directorate  could  not  be  reduced 
in  number  unless  previous  notice  of  motion  to  make  such 
a  change  was  given,  and  a  two-third  vote  of  the  share- 
holdenj  in  favour  of  it.  But  no  notice  was  given,  nor  the 
requisite  majority  obtained. 

The  plaintiffs  charge  that  the  defendants  are  scheming  to 
work  a  forfeiture  of  the  stock,  and  to  secure  the  proprietor- 
ship and  control  of  the  company  to  themselves,  and  that 
the  directors,  having  in  this  manner  secured  a  preponder- 
ance of  stock,  are  able  to  control  the  meetings  of  the  com- 
j>any  and  refuse  to  allow  proceedings  to  be  instituted  in 
Ibhe  name  of  the  company,  and  any  application  for  that  pur- 
jK>8e  would  be  futile. 

By  their  answer  the  directors  deny  that  there  was  any 
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aa  agreement  on  a  collateral  subject,  but  on  the  same  sub-    —  < 
ject  as  the  written  one,  and  directly  at  variance  with  its 
terms.    The  charter  was  granted  and  accepted  conferring 
all  the  usual  statutory  power  on  the  directors,  and  it  would . 
be  a  contravention  of  the  charter  to  give  effect  to  the 
alleged  agreement 

I  have  then  to  enquire  if  the  call  has  been  regularly^^^ 
made,  and  if  the  necessary  steps  have  been  regularly  taken 
to  declare  a  forfeiture  in  case  of  non-payment. 

By-law  4  was  made  by  the  directors  on  July  16th,  1878 
and  levied  a  call  of  ten  per  cent,  on  the  subscribed  stock 
The  plaintiff  Christopher  was  a  director  and  present  at  thn  T-r 
meeting,  and  from  the  minutes  seems  to  have  made  n> 
objections.  This  seems  to  have  been  repealed  by  the  bj 
law  passed  on  October  7th,  1879 — No.  5 — and  this  b}^^ 
law  gave  power  to  the  directors  to  levy  calls  by  resoU 
tion,  but  no  one  of  the  calls  to  exceed  fifteen  per  cent,  am< 

an  interval  of  a  month  to  elapse  between  the  times  of  pay  

ment  of  each  of  such  calls,  and  on  non-payment  to  forfeit  He 

shares  by  a  resolution.    Christopher  was  present  and  made      ^  ae 

no  opposition  to  the  passage  of  this  by-law.    Both  of  these 

by-laws  were  confirmed  by  the  shareholders  at  the  meeting  ^t^i 

of  May  20th,  1880.    The  effect  of  this  confirmation  seems 

dubious,  as  No.  5  repealed  No.  4,  yet  both  were  confirmed. 

But  it  seems  to  have  been  considered  by  the  parties  to  have 

had  the  effect  of  reviving  by-law  4,  which  levied  the 

call,  if  the  proceedings  at  this  meeting  were   regular-  ^ 

Christopher  objected  to  the  proceedings,  and  opposed  the 

confirmation  of  the  by-laws  with  all  his  power.  ^ 

The  first  objection  to  the  meeting  is,  that  it  was  not  held 
on  the  proper  day.    Whatever  may  be  the  effect  of  that  in  ^ 
ordinary  circumstances  I  need  not  inquire,  for  I  think  the  ^ 
plaintiff  Christopher  is  estopped  firom  making  the  objection,  «' 
as  on  April  29th,  1880,  he  seconded  a  resolution  of  the  ^ 
board  of  directors  that  the  general  annual  meeting  of  share- 
holders be  held  on  May  20th,  as  notice  had  been  omitted 
to  be  given  for  the  proper  day  in  accordance  with  by-law  5; 
and  if  he  is  barred  so  must  his  co-plaintiffii  he,  who  are 
united  with  him  on  this  record. 
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The  next  objection  is,  that  votes  were  not  allowed  to  be 
given  on  the  McCaughey  stock.    The  stock  was  sold  by  the 
Sheriff  on  May  17th,  1880,  though  no   payment  was 
made  by  the  purchaser  till  October,  and  no  transfer  of  it 
on  the  books  of  the  company  at  the  date  of  the  meeting. 
There  may  be  some  doubt  as  to  the  position  of  a  share- 
bolder  and  of  the  purchaser  under  such  circumstances,  but 
it  is  not  necessary  to  decide  it,  for  the  other  objection,  that 
McCaughey  was  in  arrear  for  the  call  of  ten  per  cent, 
required  to  be  paid  in  within  a  year  from  the  incorporation 
of  the  company,  as  required  by  the  statute  (R.  S.  O.  ch. 
150,  sec.  37)  seems  to  be  fatal.    By  section  41  no  share- 
holder in  arrear  shall  be  entitled  to  vote.    The  ten  per 
cent,  on  his  stock  amounted  to  S200,  and  he  had  only  paid 
St)6,  and  although  this  was  not  the  reason  assigned  at  the 
meeting  for  the  rejection  of  the  vote,  I  do  not  think  the 
defendants  are  precluded  from  availing  themselves  of  it  to 
justify  their  action.    There  seems  to  be  no  provision  in  the 
>$tatute  requiring  an  allotment  of  stock  before  the  making 
of  calls:  Stephens  on  Joint-Stock  Companies,  pp.  241,2. 
And  the  plaintifis  Christopher  and  Wood  were  present  at  a 
meeting  of  the  stockholders  on  February  6th,  1877,  when  a 
call  of  five  per  cent,  was  made,  and  on  the  same  day,  at  a 
meeting  of  the  directors,  a  resolution  was  passed  making 
Buch  call ;  and  they  were  also  present  at  another  meeting  of 
the  directors  on  April  12th,  1877,  when  another  call  of  five 
per  cent,  was  made — payments  under  the  previous  call  to  be 
payments  on  this.    A  meeting  of  the  directors  was  held  on 
May  6th,  1879,  when  a  call  of  five  per  cent,  payable  on  June 
1 3th,  and  another  of  five  per  cent,  payable  on  J  uly  13th  were 
made.  None  of  the  plaintiffs  were  present,  but  on  the  follow- 
ing day,  an  adjourned  general  meeting  of  stockholders  was 
held  at  which  Christopher  and  Chadwick  were  present,  when 
a  resolution  was  passed  ratifying  and  confirming  the  pro- 
ceedings of  the  directors  for  the  past  year.    The  allotment 
of  the  stock  by  by-law  was  not  actually  made  till  March  5th 
1880.    This  was  prior  to  the  meeting  of  May  20th.  But 
I  do  not  think  the  plaintiffs,  or  some  of  them,  are  in  a  posi- 
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tion  to  say  that  the  original  calls  were  not  properly  made, 
as  they  assisted  in  making  and  approved  of  the  calls. 

I  think  the  vote  on  this  stock  was  properly  rejected. 

But  assuming  that  the  vote  should  have  been  received, 
there  would  have  been  a  tie — an  equality  of  votes  on  the^ 
ratification  of  by-law  4.  Apprehending,  it  is  said,  thc^ 
possibility  of  this,  the  directors  held  a  meeting  on  Maj;^ 
19th,  when  Noxon  offered  to  supply  funds  for  some  pressing 
liabilities,  if  85,000  stock  at  i)ar  were  allotted  to  him.  Th 
directors  voted  this  to  him,  Christopher  dissenting.  Thi 
is  said  in  the  bill  to  have  been  obtained  for  an  imp: 
per  purpose,  to  get  control  of  the  corporation,  but  in  argi 
mcnt  it  was  also  complained  of  as  at  an  undervalue.  I 
not  think  this  latter  ground  is  open  on  the  pleadings, 
allotment  of  shares  to  a  director,  if  a  questionable  act,  £. 
not  beyond  the  power  of  the  company  to  ratify.  Tlie 
defendants  deny  the  alleged  motive,  saying  that  the  stoci^ 
was  taken  for  the  purpose  of  raising  funds  to  pay  oft  a  '^•^ 
pressing  liability.  The  evidence  shows  that  the  creditor 
was  pressing  for  payment  The  plaintiffs  say  the  directors 
could  have  raised  money  on  their  own  security  to  have 
paid  off'  the  debt,  and  thus  kept  the  liability  afloat  till 
liquidated  from  the  earnings.  It  is  shown  that  the  money 
could  not  have  been  raised  in  the  ordinary  way  by  discount 
Q\\  the  credit  of  the  company  alone,  although  the  credit  ^6 
of  the  directors  was  such  that  they  could  have  got  the 
money  by  giving  their  own  security.  In  the  absence  of  ^ 
agreement  it  is  clear  that  there  was  no  duty  or  obligation 
on  the  part  of  the  directors  to  pledge  their  own  credit  for 
the  benefit  of  the  company.  The  plaintiff  Christopher, 
opposed  the  allotment  at  the  meeting  of  directors  entirely, 
1  understand,  on  the  ground  of  the  agreement  to  keep  the 
debts  floating,  and  that  all  should  have  an  equal  share,  not 
that  the  stock  was  worth  more  than  par,  and  that  Noxon 
would  thus  derive  a  benefit  at  the  expense  of  the  company. 
And  at  the  meeting  of  shareholders  the  motive  alleged  by 
him  for  his  vigorous  opposition  was  the  violation  of  the 
alleged  agreement.    The  plaintiffs  have  fidled  to  establish 
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"this  agreement  by  proper  evidence,  but  I  would  not  preclude 
'them  from   showing  the  transaction  invalid  on  other 
grounds.    They  attack  it  because  Noxon  held  a  fiduciary 
position  in  relation  to  the  company  and  the  shareholders, 
And  assert  that  he  could  not,  therefore,  purchase  the  stock. 
That  he  occupied  such  a  position  is  true,  and  if  he  had  made 
profit  by  the  transaction  the  company  might  have  claimed 
the  benefit  of  it :    Lindley  on  Partn.,  4th  ed.  p.  588. 
AVere  it  open  to  the  plaintiffs  on  this  record  to  show  that 
lie  had  made  a  profit,  I  do  not  think  it  by  any  means 
<;lear  that  it  has  been  established.    The  McDonald  stock 
?,  indeed,  sold  at  a  premium.    But  it  was  only  after 
eonsiderable  trouble  that  he  found  a  purchaser.  The 
other  evidence  of  the  value  of  the  stock  was,  I  think, 
^11  based  on  statements  shewn  to  the  witnesses  and  pre- 
pared by  Christopher,  and  these  figures  have  not  been 
produced.  The  company  might  also,  probably,  have  claimed 
the  stock  as  purchased  for  them.     But  in  such  cases 
the  right  of  a  cestui  qiie  tritst  is  to  hold  the  trustee  to 
his  bargain,  unless  he  can  make  a  better  sale,  showing 
that  the  transaction  is  not  void,  but  capable  of  confirm- 
4ition.    Now,  the  circumstances  are  in  favor  of  the  alle- 
gation of  the  defendant  that  the  stock  was  not  bought 
for  the  purpose  of  controlling  the  company — though  I  am 
not  sure  it  would  have  been  wrong  to  do  so  if  no  improper 
means  were  used — but  really  for  the  purpose  of  furnishing 
money  to  pay  off*  the  debt  of  the  company.  If  it  had  been 
merely  to  get  control,  as  even  if  the  McCaughey  stock  had 
been  voted  on  there  would  have  been  a  tie,  it  would  have 
been  enough  to  have  taken  one  share,  but  instead  of  that 
he  takes  250  shares,  and  pays  fifteen  per  cent,  on  them  for 
the  benefit  of  the  company. 

But  I  think  the  company  must  be  taken  to  have  ratified 
the  transaction  :  LincUey  on  Partn.,  4th  ed.,  p.  266.  The 
stockholders  were  not  numerous,  eight  in  all  I  think,  and  the 
plaintiff  Christopher  says  they  were  all  present  or  repre- 
sented at  the  meeting  of  May  20th.  Four  of  them  were  direc- 
tors, and  with  the  Secretary,  also  a  stockholder,  were 
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present  at  the  directors'  meeting  of  May  19th,  when 
the  stock  was  allotted  to  Noxon ;  and  all  the  shareholders 
must  be  taken  to  have  known  of  this  allotment,  for  he 
voted  on  it  at  the  meeting  on  May  20th,  and  no  oppo- 
sition appears  to  have  been  made  to  it.  Even  Christopher  s 
vigorous  opposition  to  the  proceedings  of  that  meeting  was 
confined  to  an  endeavour  to  vote  on  the  McCaughey  stock. 
And  to  ratify  a  transaction  of  this  kind  by  a  corporate 
body  it  is  not  required  that  all  the  shareholders  should 
approve.  All  acts  within  the  powers  of  the  body 
sufficiently  effected  by  a  majority.  That  the  will  ot  the 
majority  shall  in  all  cases  be  taken  as  the  will  of  th* 

whole  is  an  implied  but  essential  stipulation  in  all  associa  

tions  of  this  sort :  Morawetz,  on  Corp.,  sea  33  ;  Lhidle-^^^ 
on  Partn.  4th  ed.,  p.  608.    The  company  itself  could  no^  — =: 
be  permitted  to  question  the  transaction,  much  less  could 
the  dissatisfied  minoritv. 

A  great  deal  of  evidence  was  given  to  shew  that  the  posi- 
tion of  the  company  was  such  that  its  liabilities  could  have 
been  kept  afloat  till  discharged  by  its  earnings.    As  usual 
in  such  cases  it  was  very  contradictory.    I  have  to  regret 
that  it  was  entered  upon  at  all,  for  it  is  a  matter  concerning 
the  internal  management  of  the  company  that  the  Court 
cannot  interfere  with :  Lindley  on  Partn.,  4th  ed.,  p.  895 
If  the  calls  were  made  in  such  a  way  as  to  favour  one  set 
of  stockholders  and  impose  an  unequal  burden  on  others, 
an  equity  might  perhaps  be  found  for  interference.  But 
when  the  call  is  made  upon  all  without  discrimination  or  ^ 
pai-tiality  the  Court  would  never  interfere  to  determine  ^ 
whether  it  was  necessary  or  not.    Of  course,  if  the  agree-  — 
ment  not  to  make  calls  had  been  established,  the  making 
them  by  the  parties  to  the  agreement  might  have  been 
restrained.    But  in  the  absence  of  such  an  agreement  ii 
would  be  interfering  with  the  powers  of  the  stockholde 
to  inquire,  at  the  instance  of  a  dissatisfied  member  of  th^^ 
company,  what  the  financial  condition  of  the  company  was^ 
what  its  assets  were,  and  whether  a  call  should  be  one 
per  cent,  or  ten  per  cent    The  action  of  the  directois  in 
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making  the  call  was  approved  of  by  the  company  at  the 
meeting  of  May  20 tb,  and  that  was  a  power  the  share- 
holders had,  and  having  exercised  it  I  cannot  inquire 
whether  it  was  a  wise  or  'prudent  measure  or  not: 
Morawetz  on  Priv.  Corp.  sec.  381  et  aeq. 

I  now  proceed  to  enquire  as  to  the  validity  of  the  pro- 
ceedings to  forfeit  the  stock  if  the  calls  were  not  paid. 

By-law  No.  4,  (July  16th,  1879)  made  a  call  of  ten  per 
cent  payable  on  August  25th,  1879.  No  provisions  was 
made  for  forfeiture  on  non-payment.  By-law  No.  5 
{October  7th,  1879)  gave  power  to  the  directors  by  resolu- 
tion to  make  calls,  and  on  non-payment  to  forfeit  after 
fourteen  days  notice.  These  by-laws  were  confirmed  at 
the  meeting  on  May  20th.  The  number  of  directors 
previous  to  this  was  five.  On  May  31st,  1880,  the 
directors  passed  a  by-law  reducing  the  number  of  directors 
to  three  from  and  after  the  next  election  of  directors. 
This  by-law  was  confirmed  at  an  adjourned  general  meet- 
ing on  June  1st,  1880,  and  on  the  same  day  White, 
Brown,  and  Noxon  were  elected  directors.  And  on  J une 
4th,  the  directors  passed  a  resolution  that  all  shareholders 
in  arrears  in  respect  of  the  call  of  ten  per  cent,  made  on 
the  capital  stock  under  by-law  No.  4  be  notified  that  unless 
payment  of  that  call  and  interest  is  made  before  July 
1st,  1880,  the  shares  then  in  arrears  should  be  forfeited. 
Notice  of  this  intention  to  forfeit  was  sent  to  the  share- 
holders in  arrears. 

By  the  charter  three  persons  were  named  as  directors, 
and  they  had,  by  the  charter  and  under  the  statutes, 
power  to  determine  the  number  of  directors,  subject  to  be 
confirmed  by  the  company.  Bj'^-law  No.  5  fixed  the  num- 
ber at  five,  which  was  ratified  at  the  meeting  of  May  20th, 
1880.  The  statute  (R.  S.  0.  ch.  150,  sec.  27)  gives  the 
company  power  to  increase  or  diminish  the  number  of 
directors,  but  no  by-law  for  that  purpose  is  to  be  valid 
or  acted  upon,  unless  sanctioned  by  a  vote  of  not  less  than 
two-thirds  in  value  of  the  shareholdera  present  at  a  general 
meeting  duly  called  for  considering  the  by-law,  nor  until 
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a  copy  of  such  by-law  has  been  certified  under  the  seal  o1 
the  company  to  the  Provincial  Secretary /and  also  has  beei^s^.,^::^-^ 
published  in  the  Ontario  Gazette. 

The  specific  objections  to  this  by-law  are  stated  in  th^ — ^ 
bill  to  be  that  the  reduction  could  not  take  place  unless  ^ 
previous  notice  to  make  such  a  change  was  given,  and  a  ^ 
two-thirds  vote  of  the  shareholders  obtained  in  favour 
thereof,  but  no  notice  was  given,  and  no  such  vote  obtained,  * 
but  a  lesser  one.    The  statute  does  not  require  a  vote  of 
two-thirds  in  number,  but  in  value,  and  if  the  McCaughey 
vote  was  properly  excluded  and   the   $5,000  properly 
allotted  to  Noxon,  as  I  think  was  the  case,  then  a  two-  — 
thirds  vote  was  obtained. 

The  other  objection  is  a  more  serious  one.    The  notice  ^ 
calling  the  meeting  for  May  20th,  specified  the  objects 
of  the  meeting  as  being  for  the  election  of  Directors  of  the  ^ 
company,  and  for  the  confirmation  of  By-laws  4,  5,  &  6,  ^ 
passed  by  the  directors  of  the  company,  and  for  the  tran-  ^ 
sactioii  of  any  general  business  of  the  company — in  fact,  it  <^£^ 
was  to  have  the  shareholders  confirm  a  by-law  fixing  the 
number  of  directors  at  five.   Not  one  word  was  said,  not  a 

*  a 

hint  given,  that  it  was  intended  to  reduce  the  number  to^^:>,,^^ 
three.    At  the  first  general  meeting  of  the  new  company  oxm^^^^ 
July  6th,  1877,  five  directors  had  been  appointed,  and  the&,«::^e. 
same  number  had  been  continued  down  to  the  general  meet-^-^t- 
ing  ofjMay  20th,  1880.  If  they  had  not  been  legally  inereasec^^^^k^ed 
to  that  number,  the  meeting  was  called  to  ratify  it.  Bu*.tp-^ut 
it  is  the  common  case  of  the  plain tifis,  and  the  defendants^^^t^, 
that  the  five  had  been  duly  appointed.    The  by-law  No.  g 
recites  that  it  is  expedient  to  define  the  number  of  directoBr<z:^,or3 
and  to  reduce  the  number.    The  defendants  cannot  XdT  be 
permitted  then  to  allege  that  the  number  had  not  be»^3eez2 
properly  increased  to  five.    No  motion  therefore  to  redvL^^^muce 
the  number  could  have  been  made  at  the  meeting  on  im^n^/Ki^ 
May  20th,  and  none  was  made,  and  the  meeting  ^g^^r^ 
adjourned  till  June  1st.     On  May  Slst,  the  direct-i>w$ 
piissed  a  by-law  reducing  the  number  to  three,  and  tJi/^ 
was  confiimed  at  the  adjourned  meeting  on  June  1^ 
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No  notice  was  given  of  any  new  business  for  this  meeting. 
And,  I  think,  it  has  been  held  that  no  proceeding  with  a 
view  to  forfeiture  could  be  entered  upon  at  an  adjourned 
meeting  that  could  not  have  been  entered  upon  at  the 
meeting  that  was  adjourned  :  Cannon  v.  The  Toronto  Corn 
Exchange.,  27  Gr.  213,  S,  G.  in  App.  5  App.  268. 

Any  proceedings  by  the  three  directors  elected  on 
June  1st,  seem  to  me  to  be  insufficient  to  justify  forfeit- 
ing shares  for  non-payment  of  calls.  It  is  trite  law  that 
a  power  to  forfeit  rauit  be  strictly  construed;  Morawetz 
on  Priv.  Corp.,  sec.  317 ;  and  a  forfeiture  that  might  be 
validly  enforced  by  a  board  of  five  directors  cannot  be 
enforced  by  a  board  of  three  who  have  not  been  legally 
substituted  for  the  five. 

I  think  the  call  was  properly  enough  made,  and  that  the 
company  may  perhaps  be  able  to  enforce  it  when  the 
directorate  is  properly  constituted.  But  the  plaintiffs  are 
entitled  to  a  declaration  that  the  directors,  the  defendants, 
have  no  right  to  proceed  to  forfeit  the  said  call  for  non- 
payment on  July  1st,  1880,  and  to  an  order  restraining 
these  directors  from  making  or  declaring  such  forfeiture. 

I  think  the  decree  should  be  without  costs,  except  of  the 
hearing  at  Hamilton,  which  the  directors  must  pay.  The 
plaintiff  has  failed  to  establish  many  of  the  claims  made 
by  him,  while  I  have  found  it  necessary  to  enjoin  the  pro- 
ceedings of  the  directors.  The  company  was  properly  a 
party,  if  on  no  other  ground,  because  the  reduction  of  the 
directors  improperly  made  was  its  act. 

A.  H.  F.  L. 


\ 
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[CHANCERY  DIVISION.] 

Court  v.  Holland  et  al. 

o 

Matter  A  of  account — Evidence — Bank  Draft — PremimpiUm — Mortgage  to  ^ 
ffecure  running  account — Amendment  in  Master^s  office  —  FrauduhU 

preference — Innocent  lender. 

J.  and  R.,  living  at  P.,  had  dealings  extending  oyer  seyeral  yean  with  D  ,  who 
lived  at  K..  and  borrowed  money  from  him  from  time  to  time.  To  aecart  the 
money  borrowed  they  executed  a  morteage  to  D.,  Durporting  to  be  for  $4,000, 
bat  really  intended  as  security  for  whatever  shoula  be  due  to  them  from  time 
to  time  on  the  loan  account.  On  taking  the  accounts  in  the  Master's  office 
some  years  afterwards,  and  after  J.  and  R.  had  mtAe  an  assigoment  in  insol- 
vency, it  appeared  tliat  shortly  after  executing  this  mortgage,  and  before  so 
much  as  14.000  ha^i  been  a<1vanced  by  D.,  J.  and  R.  drew  on  D.  tor$l,500. 

Held  that,  under  these  circumstances,  the  presumption  that  D.  owed  J.  and  R. 
the  $1,000  drawn  for,  was  rebutted,  the  draft  being  the  natural  mode  in  which 
J.  and  R.  would  procure  an  advance  on  the  security  of  the  mortoige  to  D. 

It  appeared,  also,  tliat  during  the  pendency  of  these  transactions  D.  gave  J.  and 
R.  a  mortgage,  held  by  him.  to  collect,  and  that  J.  and  R.  collected  what  wis 
due  on  tliis  mortgage,  and  retaine<1  the  same. 

IlfM  that  the  money  so  collected  and  retained  was  covered  by  the  mortgage  from 
J.  and  R.  to  D.  ^ 

Where  an  amendment  in  a  matter  of  account,  as  stated  in  the  pleadings,  would  be 
allowed  before  decree,  a  similar  amendment  should  also  be  allowed,  if  asked  » 
for.  in  respect  of  the  accounts  filed,  after  decree,  in  the  Master's  office.  ^ 

If  a  person  borrowetl  money  from  an  innocent  lender,  and  employs  it  in  preferring 
a  ct editor,  the  lender  is  not  debarred  from  suing  for  its  re|myment ;  and  if  be  ^ 
holds  secnrity,  such  as  the  mortgage  from  J.  and  R.  to  D.  in  this  case,  be  can 
charge  the  money  so  loaned  on  such  security. 

In  this  case  a  number  of  questions  came  up  by  way  of  "^,f 
appeal  from  the  Master's  report  in  respect  to  several  items,         ^  ^ 
disallowed  to  the  defendants  by  the  Master  in  taking  an 
account  of  the  mutual  dealings  between  themselves  and  JE>d 

the  plaintiff. 

The  facts  sufficiently  appear  from  the  judgments,  and  JE>^d 
the  footnotes  thereto. 

The  appeal  was  argued  before  Proudfoot,  J.,  on  Jann&r}^  ^"C^^y 
11th,  1883. 

Bethane,  Q.C.,  and  J.  L.  Whiting,  for  the  appellants.  . 
J.  Maclennan,  Q.C.,  and  T,  Langton,  contra. 

January  31st,  1883,  Proudfoot,  J.— J.  &  R.  O'Neill  i»ei/ 
doing  business  first  in  Port  Hope,  and  afterwards  in  Mont-^  mnt- 
real,  had  dealings  with  their  relatives,  the  Misses  Doran 

(a).  Bridget  Doran  and  Mary  Doran,  who  traded  in  paitDenhip 
^ether,  under  the  name  of  B.  Doran  &  Co. 
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in  Kingston,  selling  merchandise  to  them,  and  borrowing 
monej'  from  them.  These  transactions  were  kept  entirely 
<listinct.  The  O'Neils  kept  the  merchandise  account  in 
their  books,  but  made  no  entry  of  the  money  borrowed,  as 
they  say  they  did  not  want  their  clerks  to  know  that  they 
Mv^ere  borrowing  money.  The  Misses  Doran  kept  no  regular 
"books.  T^hey  made  memoranda  of  the  loans  in  some  small 
books  they  had. 

To  secure  the  money  loaned  the  O'Neils  gave  first,  on 
May  3rd,  1869,  a  mortgage  for  $4000  and  interest,  payable 
in  three  years  to  the  Misses  Doran,  and  secondly,  on 
February  19th,  1875,  another  mortgage  for  $14,000  and 
interest  payable  in  five  yeai-s.  It  is  not  now  disputed  that 
these  mortgages  were  given,  not  for  the  specific  sums 
named  in  them,  but  to  secure  the  Dorans  whatever  might 
be  due  to  them  on  the  loari  account.  The  mortgages  were 
not  registered  till  the  26th  and  28th  of  December  1876, 
respectively. 

The  O'Neils  became  insolvent  and  made  an  assignment 
on  January  8th,  1877.    The  plaintiff*  is  their  assignee* 

The  bill  was  filed  for  the  redemption  of  the  mortgaged 
property,  and  it  was  referred  to  the  Master  to  take  the 
usual  accounts,  (b) 

The  Master  made  his  report  on  September  28th,  1882, 
by  which  he  finds  due  to  the  Dorans  $7,859.19  for 
principal,  and  for  interest  $5,423.62.    Total,  $13,282.81. 

I  take  these  facts  from  the  statement  of  counsel  on  the 
argument,  for  neither  the  pleadings  nor  the  decree  have 
been  left  with  me. 

The  Dorans  appeal  from  this  report  because  the  Master 
has  disallowed  several  items  claimed  by  them. 

The  first  is  a  sum  of  $1500,  claimed  to  have  been  loaned 
to  the  O'Neils  on  May  23rd,  1871.    Item  4  in  account  filed. 

The  Master's  judgment  is  very  concise.  He  says  :  '*  Item 
4  disallowed.  No  evidence  in  sup[)ort  except  Bridget 
D'  »ran*s.   Money  dealings.  Draft  by  O'Neils.  Presumption 

(6)  By  decree  dated  May  14tb,  1S79.  The  bill  was  filed  in  October, 
1878. 
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Borans  then  owed  them.    Statement  February  1877 
Omission  of  this." 

The  tvidence  on  the  subject,  given  by  Bridget  Doran,  i» 
that  "  In  February,  1871  the  O'Neils  drew  on  us  for  $1500,  ^< 
at  three  months.    It  was  an  accommodation  draft  for  the  « 
O'Neils,  aiid  we  took  it  up  by  our  cheque  for  $1600  ^ 
which  draft  and  cheque  are  now  produced  by  me."  And 
on  a  subsequent  occasion,  she  says:  ''Exhibit  4  (cheque 
and  draft)  is  the  voucher  for  the  next  loan  $1500,  Maj  ^ 
23rd,  1871.    That  was  on  three  months  note  of  J.  &  R- 
O'NeiL    The  transaction  appears  entered  in  the  book  '  A.' 
I  don't  remember  the  correspondence  about  that,  or 
whether  they  had  written  me  about  the  draft  or  spoken 
to  me  about  it.    They  must  have  done  one  or  the  other, 
but  I  do  not  remember  the  exact  facts.    There  was  no         ^  "^^^ 
arrangement  about  when  they  were  to  pay  it,  except  when 
the  mortgages  were  given.    That  draft  is  what  I  mean  in 
my  entry  in  the  book  by  a  three  months*  note.    It  waa 


taking  up  that  draft  that  the  money  was  lent.**    The  .5=^^^ 
entry  in  the  book  is  "  May  23rd.  Lent  on  three  months 
note  J.  &  R.  O'Neil,  $1500." 

The  draft  and  cheque  produced  prove  clearly  enougluff^h 
that  the  money  was  paid. 

The  plaintiff  contends  that  the  draft  is  evidence  of  eLXMum-^mxi 
indebtedness  from  the  Dorans  to  the  O'Neils ;  and  that  icx^  in 
a  list  of  bills  receivable,  prepared  by  Dwyer,  a  relative  unci^Mzmi 
a  clerk  of  the  Dorans,  containing  items  from  Novembe'^^«er 
22nd,  18(39,  down  to  October  1875,  no  mention  is  madeo^:^  ^of 
this  ;  and  that  it  does  not  appear  in  another  paper  drawr^^^rwn 
by  Dwyer  and  sent  to  the  O'Neils,  dated  February  Isr^MsU 
1877,  containing  a  list  of  notes  due  by  the  0*Neils  m*M:M:^Mnd 
one  or  two  other  items. 

The  Dorans  kept  no  regular  books.    The  notes  an^^z^Aod 
cheques,  vouchers  for  liabilities  to  them,  were  kept  in  a  bor:«^ox^ 
It  does  not  appear  that  any  statement  was  made  out  bc^  by 
them  containing  a  full  list  of  their  claims  till  the  accoun-^^r^/!^ 
were  prepared  for  the  Master's  OflSce,  and  it  is  in  this  wii  ■■■"t^ 
no  doubt  that  a  number  of  items  were  inserted  which  we* 
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<5Usallowed,  and  are  not  hero  appealed  from.  Nor  does  it 
appear  how  these  papers  were  prepared,  nor  for  what  pur- 
I>ose.  They  are  not  conclusive  against  the  claim.  They 
»re  of  course  evidence,  but  capable  of  explanation,  and  do 
not  estop  the  parties  from  showing  the  truth.  Again  this 
<lrail  would  not  properly  appear  in  a  list  of  bills  receivable 
\}y  the  Dorans.  It  was  in  the  face  of  it  a  liability  that  waa 
discharged. 

The  question  would  then  seem  to  be  reduced  to  this^ 
whether  the  presumption  derived  from  the  shape  of  the 
draft  has  been  rebutted. 

It  is  not  disputed  that  the  O'Neils  were  borrowing 
money  from  the  Dorans,  nor  that  the  mortgages  were 
given  to  secure  what  might  from  time  to  time  be  due  on 
these  loans;  nor  that  on  May  23rd,  1871,  the  amount 
of  the  mortgage  then  existing,  that  for  $4fOOO,  had 
not  been  advanced.  These  circumstances  are,  in  my 
opinion,  amply  sufficient  to  rebut  the  presumption.  The 
draft  would  be  the  natural  mode  in  which  the  borrower 
living  in  Port  Hope  would  procure  an  advance  upon  the 
security  of  the  mortgage,  from  the  lenders,  living  in  King- 
ston. And  then  there  is  the  positive  evidence  of  Bridget 
Doran,  proving  it  to  be  an  accommodation  draft.  And  it 
was  stated,  and  not  denied,  that  the  Master,  who  took  her 
evidence,  gave  her  credit  for  integrity  and  honesty. 

I  think  this  appeal  must  be  allowed. 

2.  The  second  reason  of  appeal  is,  that  the  Master  has 
not  allowed  the  Dorans  a  sum  of  $230,  received  by  the 
O'Neils  on  a  Friel  mortgage  for  the  Dorans,  on  March  1st, 
1 876,  and  not  paid  over.    Item  19.  (c) 

The  plaintiff  contends,  that  this  money  was  not  paid  to 

(c).  Evidence  as  to  this  Friel  mortgage  was  thus  given  by  Bridget 
Doran: — '^TheO'Neils  held  a  mortgage  against  a  man  name  Friel,  and 
for  which  we  paid  them  |1237.00.  It  was  left  with  the  O'Neils  to  collect 
for  as  the  instalments  and  interest,  as  they  fell  due.  They  remitted  all 
that  was  due  on  the  mortgage,  except  the  second  to  the  last  of  the  instal- 
ments, which  amounted,  I  think,  to  $230,  and  which  they  kept.  They 
were  to  credit  us  on  the  Montreal  account  they  had  with  us,  and  which 
credit  they  neglected  to  give  us." 
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the  O'Neils,  and  if  it  were,  it  was  not  a  loan  to  be  secured 
by  the  mortgage. 

If  the  money  were  received  by  the  O'Neils  I  have  no 
hesitation  in  saying  that  it  would  be  covered  by  the  mort- 
gage ;  although  it  was  money  received  from  a  debtor  to  the 
Dorans,  when  allowed  to  be  retained  by  the  O'Neils  it 
became  practically  a  loan  to  them. 

The  Masters  judgment  on  this  item  is  as  concise  as  on 
the  former:  "Item  19,  disallowed.  No  evidence  that 
O'Neils  said  Walsh  got  it:  only  belief  sent  to  Montreal." 

It  seems  that  when  the  O'Neils  left  Port  Hope  for 
Montreal,  they  sold  out  their  business  to  Walsh,  their  "^t: 
brother  in-law,  and  left  him  to  collect  the  amount  due  on  "^^^ 


that  was  paid  to  Walsh,  and  he  sent  it  to  us.    I  suppose  it 


this  mortgage.  It  is  shown  from  Walsh's  books  that  he  ^^^^ 
did  receive  it.    R.  O'Neil  says  in  his  evidence :  "  I  believe 


was  remitted  by  a  bank  draft,  that  is  the  idea  in  my  mind^^^J^ 
of  the  money  being  paid  to  Walsh  and  reported  to  us. 
sent  us  the  money.    I  could  not  swear  to  it  as  a  fact.  ^'Z^^^ 
was  paid  to  Walsh  for  us.    I  believe  we  got  the  benefi^^^^ 
of  it. 

Bridget  Doran  says  the  mortgage  was  left  with  O'Neil  to 
collect,  and  they  paid  over  all  except  this  S2dO. 

Dwyer  says  the  O'Neils  told  him  soon  after  the  mone^^^  ey 
became  due  that  they  had  received  it  from  Walsh. 

In  Walsh's  books  there  is  no  evidence  of  the  payment 
this  specific  sum  to  the  O'Neils.    But  I  think  there 
entries  that  warrant  the  O'Neils'  statement  that  they  j 
the  benefit  of  it.    The  money  was  received  by  Walsh  « 
March  13th,  1876,  and  on  the  14.th  he  paid  the  O'Ne 
$340,  and  there  are  several  other  payments  during  t 
month  to  them.    I  should  suppose  from  the  Master's  juc 
mcnt,  that  he  thought  the  only  evidence  was,  what  was  i 
by  Dwyer  of  his  having  been  told  by  the  O'Neils,  and  i 
O'Neils'  belief,  and  that  it  was  sent  to  Montreal.  The 
something  additional  in  Walsh's  book,  and  enough  it  i 


to  me  to  warrant  the  conclusion  that  the  O^Neils  "  got 
benefit  of  it"    But  even  if  they  did  not,  I  think  it  soflScr- 


COURT  V.  HOLLAND  ET  AL. 


693 


^nfcly  plain  that  he  received  it  as  their  agent,  and  they 
must  be  accountable  for  it. 
I  allow  this  appeal. 

3.  The  next  ground  of  appeal  is,  that  the  Master  did  not 
a.llow  the  Dorans  a  sum  of  $1,434.06,  stated  in  their  account 
filed,  as  a  balance  due  B.  Doran  &  Co.,  on  their  merchandise 
account  with  the  0*Neils  at  Montreal,  being  item  27  in 
a^ccount. 

They  ask  to  be  allowed  to  amend  the  description  of  this 
item,  by  stating  it  to  be  a  balance  due  B.  Doran  &  Co.,  for  a 
loan  of  $1,200,  made  by  them  to  J.  &  R.  O'Neil,  on  March 
:i7th,  1876,  after  deducting  payment  made  on  account, 
sxud  the  contra  account  of  the  O'Neils,  in  goods  sold  by 
-them  to  B.  Doran  &  Co. 

The  Master's  judgment  is :  "Item  27  disallowed.  Bridget 
IDoran  says  no  agreement  that  mortgages  should  cover 
merchandize  account.  In  fact  kept  separate.  Mortgages 
not  being  registered.  Loose  dealing.  Quaere  if  being  void 
under  Insolvent  Act,  not  gone  into  here.  Stamps  insuffi- 
cient. Claim  on  mortgages  not  on  notes.  No  compound 
interest." 

If  the  account  filed  is  not  allowed  to  be  amended,  this 
judgment  is  quite  accurate,  for  the  mortgages  were  only 
.security  for  the  loan  account.  * 

But  I  think  it  a  case  in  which  the  amendment  should  be 
be  allowed.  All  the  evidence  appears  to  have  been  given 
that  is  in  existence  in  relation  to  this  item,  and  I  do  not 
think  the  Dorans  should  be  estopped  from  putting  their 
claim  in  this  shape,  if  they  are  able  to  establish  it.  Such 
an  amendment  would  certainly  have  been  permitted  in  the 
pleadings  before  decree,  and  I  see  no  reason  why  the  same 
rule  should  not  apply  to  the  proceedings  in  the  Master's 
Office.  No  suggestion  is  made  that  the  plaintiff  will  be 
prejudiced  by  the  amendment  being  made  now,  in  place  oi 
having  the  claim  presented  in  this  shape  when  the  account 
was  filed. 

The  circumstances  connected  *  with  this  transaction 
appear  to  be  these : — In  March,  1876,  the  O'Neils  wanted 
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excbaDge  for  £1200  sterling,  and  sent  to  the  Borans  t^ 
notes  for  $3,000  each,  to  get  discounted  and  purchase 
exchange  with.    The  Dorans  found  they  could  not  f 
these  notes  discounted  at  the  bank  on  account  of  O'Nei 
name  being  on  them.    They  then  purchased  the  exchj 
with  their  own  funds,  from  Gwinn  &  Co.,  and  sent  it  to 
O'Neils.    In  this  shape  it  was  clearly  a  loan  account 
not  a  merchandize  matter.    And  in  an  account  rendered 
the  O'Neils  of  their  merchandise  transactions  with  th 
Dorans  to  July,  1876,  this  sum  is  not  mentioned.  ^ 
Dorans  did  not  return  the  notea    After  the  insolvency 
and  on  January  29th,  1877,  an  account  was  prepar^ 
of  the  Doran  transactions,  whether  by  the  O'Neils  or  by  ^ 
the  aasignee  does  not  appear,  in  which  this  exchange  is  ^ 
carried  to  the  credit  of  the  Dorans,  and  what  they  were  ^ 
owing  deducted  from  it.    The  Dorans  are  willing  to  claim 
only  the  balance  on  the  loan  account. 

In  that  account,  the  Dorans  are  credited,  as  on  December 
30th,  1876,  with  a  transfer  of  the  Dwyer  accotmt  $991.56. 
The  O'Nei  Is  were  owing  Dwyer  this  sum  for  salary,  and 
the  Dorans  paid  it  to  him,  or  assumed  it  with  his  consent. 
In  that  shape  it  would  be  a  loan  and  covered  by  the  mort- 
gages. But  it  is  objected  that  it  was  a  fraudulent  prefer- 
ence, being  within  thirty  days^before  insolvency.  This  was 
not  gone  into  before  the  Master.  If  it  were  a  fraudulent 
preference,  the  remedy  would  be  to  recover  it  from  Dwyer. 
I  have  not  been  able  to  find  any  case  where  a  person 
borrows  money  and  employs  it  in  preferring  a  creditor,  that 
the  lender  has  been  prevented  from  suing  for  it.  If  he  has 
no  security  he  will  only  be  in  the  position  of  a  creditor  - 
proving  on  the  estate  ;  if  he  has  security  I  see  no  reasonocK 

why  he  should  not  be  entitled  to  charge  it  on  the  security  --^i^^-^i^i] 

There  is  no  evidence  that  the  lender  meant  to  assist  mmzxrM^  h 
making  a  fraudulent  preference. 

But  it  was  by  no  means  proved  that  this  transaction  wam  m»^^ 
within  thirty  days  of  the  insolvency.    It  is  carried  into  tha^^  ,^z:9ie 
account  of  the  insolvent  or  the  assignee  within  that  time,^^^^  -^^^ 
but  the  lenders  are  not  bound  by  that  entry.   The  evide 
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of  Bridget  Doran  is  rather  indefinite.  She  says  she  does  not 
remember  at  what  time  in  1876  she  made  the  arrangement 
ibout  Dwyer's  salary  being  credited  to  her.  "I  must  have 
jeen  the  O'Neils  before  December,  1876.  and  made  the 
Girrangement  with  them."  There  is  no  evidence  placing  it  at 
%  later  period,  except  the  entry  in  the  account,  and  by  that 
[  do  not  think  the  Dorans  bound. 

I  think  this  appeal  must  also  be  allowed. 

4.  The  fourth  ground  of  appeal  I  dismissed  at  the 
hearing. 

The  Dorans  are  entitled  to  the  costs  of  the  first  and 
second  appeals,  the  third  is  allowed  without  costs,  and  the 
plaintiff  is  entitled  to  the  costs  of  the  fourth. 

There  was  a  cross  appeal  by  the  plaintiff  which  was 
abandoned.   Defendants  to  have  costs. 

A.  H.  F.  L. 
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[CHANCERY  DIVISION.] 

TiDEY  V.  CrAIB. 

Chattel  mortgage— Notice  of  unrenewed  mortgage— Bona  fideB — Fraudu 
preference — Actual  advance — R.  S,  0.  ch.  WSandcK  119. 

Where  two  mortgagees,  the  defend&Dts  in  this  action,  took  a  chattel  mnrtjpif]^  ^  . 
themBelyes,  to  secure  certain  moneys,  haring  at  the  time  knowledge  of  a        ^  ^ 
existing  debt  from  the  mortgagor  to  T„  and  of  a  prior,  but  unrenewed  rhw^  "^^^ 
mortgage  to  T.  to  secure  the  same  : 

Hdd,  that  such  conduct  did  not  amount  to  mala  fidet,  and  T.'s  unrenewed  s^c::^  rt 
gage  was  Toid  as  against  them  under  £.  S.  O.  ch.  119. 

Heldf  also,  that  inasmuch  as  the  mortgagor  was  coerced  into  making  the  i 
mortgage,  it  could  not  be  regarded  as  a  fraudulent  preference. 

Held,  further,  that  the  fact  thai  as  to  part  of  the  consideration  for  their  moi 
the  defendants  had  not  made  an  actual  advance,  but  were  merely  liable^ 
promissory  notes,  did  not  invalidate  the  mortgage,  R.  S.  0.  ch.  119  not  reqa 
mg  as  does  the  corresponding  English  Act,  that  the  consideration  should  be  ire 
expressed .  g 

It  is  sufficient  if  one  of  several  mortgagees  makes  the  affidavit  required  by  £.  «■«  

0.  ch.  119.  sec.  2. 

This  was  an  action  brought  by  one  Claudius  Tidey  ^^^^  ^{ 
sued  on  behalf  of  himself  and  all  others  the  creditors  ofS^^ 
the  defendant  Peter  Craib,  the  younger,  against  Peter^^^'^ 
Craib,  the  elder,  Peter  Craib,  the  younger,  and  John  Craib,  ^^^j. 
seeking  an  order  against  Peter  Craib,  the  younger,  for  ^ 
payment  to  him  of  a  sum  of  $750,  and  interest,  and  costs  ^^^^ 
of  suit,  to  have  certain  chattel  mortgages  declared  fraudu-  ^ 
lent  and  void,  and  for  other  relief  as  mentioned  in  the  ^^^^ 
j  udgment. 

The  facts  of  ths  case  and  the  evidence  adduced  are  fully 
set  out  in  the  judgment. 

The  case  was  heard  at  the  Chancery  Sittings  of  this 
Court  at  Woodstock,  on  May  30th  and  Slst,  1882,  before^a^^ 
Ferguson,  J. 

F.  R  Ball,  Q.C.,  and  W.  Cassels,  for  the  plaintiff.  Thei 
is  no  doubt  the  mortgage  to  the  plaintiff  continues  good 
between  the  parties  to  it ;  it  is  only  a  subsequent  moi 
gagee  in  good  faith,  who  takes  his  mortgage  after  th( 
expiration  of  one  year,  that  is  protected  by  the  Statui 
(R.  S.  O.  ch.  119) :  Hodgima  v.  Johnston,  6  App.  449 
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McMartin  v.  McDougall,  10  U.  C.  R  399.  How  can  the 
subsequent  mortgagees  in  this  ease  be  considered  mort- 
gagees in  good  faith,  when  they  knew  a  direct  fraud  was 
being  perpetrated  uf)on  the  first  mortgagee?  The  plaintiff's 
claim  was  known  to  all  the  defendants  from  the  beginning. 
Again,  the  mortgage  of  September  19th,  1879,  should  have 
complied  with  the  provisions  of  R.  S.  O.  ch.  119,  sec.  6, 
which  it  does  not.  As  to  the  mortgage  of  September  3rd^ 
1880,  Peter  Craib,  the  elder,  had  paid  nothing.  He  was 
only  a  surety.  We  refer  to  Bairon  on  Chattel  Mortgages, 
p.  135 ;  Severn  v.  Clarke,  30  C.  P.  363 ;  Barker  v.  Leeson, 

1  0.  R  114 ;  Brayley  v.  Ellis,  1  0.  R  119;  Hamilton  v. 
Handson,  46  U.  C.  R.  127;  Ex  parte  Charing  Cross 
Advance  and  Deposit  Bank,  L.  R  16  Ch.  D.  35  ;  Hamilton 
V.  Chrane,  L.  R.  7  Q.  B.  D.  319  ;  Ontario  Bank  v.  Wilcox, 
43  U.  C.  R  460 ;  Rough  v.  Price,  27  C.  P.  309 ;  Kalus  v. 
Hergert,  1  App.  76  ;  R  S.  O.  ch.  118,  sec.  2. 

C,  Moss,  Q.  C,  and  Neshiit,  for  the  defendants.  The  fact 
that  the  goods  had  been  sold  to  a  hond  fide  purchaser  for 
value  makes  a  material  difference.  The  sale  was  with  the 
concurrence  of  the  mortgagor.  It  is  the  same  as  payment 
by  the  mortgagor,  and  the  case  is  one  of  preferential  pay- 
ment, if  there  was  a  preference,  but  preferential  payment 
cannot  be  questioned.  R.  S.  O.  ch.  119,  does  not  deal  with 
cases  like  this  at  all.  Even  if  the  whole  of  the  considera- 
tion had  not  been  actually  advanced,  yet  the  debt  was 
hond  fide,  and  the  mortgages  now  questioned  were  good 
between  the  parties,  and  that  is  enough,  and  no  want  of 
formality  can  make  any  difference.    See  McFee  v.  Ennter, 

2  C.  L.  T.  89.  Hodgins  v.  Johnston,  5  App.  449,  has  no 
application.  There  the  dealing  was  while  the  mortgage 
was  in  force,  here  it  was  after  the  plaintiff's  mortgage  had 
expired.  Barker  v.  Leeson,  1  0.  R.  114,  shews  that  the 
plaintiff  could  not  make  a  sale  of  the  goods  as  against  the 
other  creditors.  The  mortgage  of  September  30th,  1880, 
cannot  be  regarded  as  a  renewal  of  that  of  September  19th, 
1879  ;  it  is  an  independent  mortgage.  Assuming  that  the 
defendants  Peter  Craib,  the  elder,  and  John  Craib  were 
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February  5th,  1883.  Ferguson,  J.— In  May,  1877,  the 
plaintiff  sold  to  the  defendant,  Peter  Craib,  the  younger, 
and  one  Jaffrey,  who  were  intending  to  go  into  partnership 
in  the  publication  of  a  newspaper  in  the  village  of  Nor- 
wich, a  printing  press  and  other  chattel  property  known, 
as  was  said  by  printers,  by  the  name  "  plant,"  as  well  as 
the  stock  in  trade  of  the  plaintiff,  at  the  price  of  ^1,500. 
Of  this  sum  three  hundred  and  fifty  dollars  were  to  be 
paid  down,  and  there  was  to  be  a  chattel  mortgage  on  the 
property  securing  the  balance.  Owing  however  to  the  two 
purchasers  being  under  age,  the  transaction  was  made  with 
a  brother  of  Jaffrey,  who  executed  the  mortgage  to  the 
plaintiff,  and  the  defendant  Peter  Craib,  the  younger,  and 
Jaffrey  took  possession  of  the  property,  and,  after  they 
became  of  age  they  executed  in  favour  of  the  plaintiff  a 
<ihattel  mortgage  upon  the  property  for  $950,  to  which 
jimount  the  purchase  money  had  been  reduced  by  pay- 
ments. This  mortgage  bore  date  the  13th  of  April,  1878, 
and  the  money  was  payable  by  instalments,  the  last  of 
which  fell  due  on  May  8th,  1880.  Default  was  made 
made  in  respect  of  these  payments ;  and  on  May  8th, 

1879,  the  defendant  Peter  Craib,  the  younger,  and  Jaffrey 
made  a  new  mortgage  to  the  plaintiff  for  the  sum  of  $750, 
that  being  the  amount  then  unpaid.  This  mortgage  was 
upon  the  same  property,  and  the  money  was  also  payable 
by  instalments,  the  last  of  which  fell  due  on  May  8th, 

1880.  The  mortgages  were  duly  registered.  The  defen- 
dant Peter  Craib,,  the  elder,  is  the  father  of  Peter  Craib, 
the  younger,  and  was  aware  of  the  transactions  that  were 
being  made  by  his  son. 

Prior  to  the  19th  of  September,  1879,  Jaffrey  sold  his 
interest  in  the  property  to  the  defendant,  Peter  Craib,  the 
younger ;  and  on  that  day  Peter  Craib,  the  younger,  exe- 
cuted a  mortgage  upon  the  property  in  favour  of  the  de- 
fendant Peter  Craib,  the  elder,  for  $1,000,  payable  eleven 
months  thereafter.  The  plaintiff  alleged  that  this  mort- 
gage was  without  consideration,  but  the  evidence  shows 
that  the  consideration  was  $300,  which  Peter  Craib, 
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the  elder,  had  become  liable  to  pay  for  Peter  Craib,  the 
younger,  at  the  time  of  the  original  purchase,  and  the 
sum  of  $700,  a  part  of  which  John  Craib,  another  son,      ^  ^ 
had  paid  for  his  brother  Peter  Craib,  the  younger,  and  a  ^ 
part,  the  larger  part,  of  which  he  had  become  liable  to  -^ii^^ 
pay  for  him.    The  $300  was  to  enable  Peter  Craib,  the 
younger,  to  make  the  purchase  in  the  first  place,  and  the^^^ 
$700  to  enable  him  to  purchase  the  interest  of  JafiFrey. 

The  plaintiff  omitted  to  renew  his  mortgage  of  the  Stbf  ,--^Yi 
of  May,  1879,  in  due  time;  and  on  September  Srcli::^^^ 
1880,  the  defendant  Peter  Craib,  the  younger,  execut 
another  mortgage  upon  the  property  to  the  defendant 
Peter  Craib,  the  elder,  and  John  Craib,  for  $1,500,  payah^zzr^Je 
at  the  expiration  of  one  year  from  that  date.  Deffti—  ~-m^lt 
having  been  made,  the  property  was  advertised  for  sa 
and  sold  under  this  mortgage  on  September  6th,  1881, 
the  defendants  Peter  Craib,  the  elder,  and  John  Craib, : 
the  sum  of  $1,250. 

A  mortgage  on  the  property  was  made  on  the  12th 
August,  1880,  to  the  plaintiff  for  the  $750.    This  was  xii 
registered,  and  was  afterwards  torn  with  the  intention  ( 
destroying  it ;  the  alleged  reason  for  this  act  being  tha 
the  plaintiff  had  been  deceived  by  the  defendant  Petck^^^^f^^^ 
Craib,  the  elder,  telling  him  that  his  mortgage  was  onii'^^  ^  ^ 
face  subject  to  the  plaintiff's  mortgage,  which  the  plaintiflT^^ 
discovered  by  search  not  to  be  the  fact. 

This  suit  is  brought  by  the  plaintiff  on  behalf  of  himself  j 
and  all  the  other  creditors  of  the  defendant  Peter  Craib,     *  ^ 
the  younger,  charging  fraud  and  fraudulent  preference,  * 
contrary  to  the  statute,  etc.  ^ 

The  plaintiff  seeks  to  recover  a  judgment  against  the  g- 
defendant  Peter  Craib,  the  younger,  for  the  $750,  and 
asks  that  the  mortgage  from  Peter  Craib,  the  younger,  to 
the  defendant  Peter  Craib,  the  elder,  for  the  $1,000,  and 
that  from  Peter,  the  younger,  to  Peter,  the  elder,  and  John 
Craib  for  the  $1,500,  may  be  declared  fraudulent  and  void :  ^  ' 

the  he,  the  plaintiff,  may  be  declared  to  have  a  lien  on  the  

goods  for  his  unpaid  purchase  money  :  that  it  may  be  de  
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dared  tliat  the  sale  of  the  goods  by  the  defendants  Peter, 
the  elder,  and  John  Ciaib,  was  fraudulent  and  void  ;  and 
that  these  defendants  and  each  of  them  may  be  ordered 
to  pay  the  plaintiff  the  value  of  the  property,  or  so  much 
thereof  as  may  be  found  due ;  and  for  general  relief. 

It  is  also  alleged  that  the  mortgage  for  $1,500  was  with- 
out consideration;  that  there  was  no  debt  owing  from 
Peter  Craib,  the  younger,  to  the  mortgagees  therein  or 
either  of  them ;  and  that  it  was  executed  for  the  pur[)Ose 
of  protecting  the  goods  from  the  creditors  of  the  mortgagor , 
and  in  fraud  of  the  plaintiff,  of  whose  mortgage  and  debt, 
these  mortgagees  had  full  notice  and  knowledge. 

This  mortgage  was,  however,  not  without  consideration, 
^  large  part  of  the  $1,500  mentioned  as  the  consideration 
liad  in  fact  been  paid  by  John  Craib  for  Peter  Craib,  the 
younger,  before  the  execution  of  the  mortgage,  by  his 
^John's)  making  payment  of  the  notes  that  were  given  to 
Jaffrey.    Other  large  sums  for  which  Peter,  the  younger, 
was  in  default  to  a  railway  company,  and  several  sums  of 
money  for  other  purposes  were  also  paid.    As  nearly  as  I 
•can  ascertain  from  the  evidence  about  $1,100  had  been 
paid  in  this  way. 

This  money  and  the  $300  for  which  Peter  Craib,  the 
dder..  had  become  liable  in  the  first  place  on  a  joint  note 
for  his  son,  and  the  sum  of  $113  for  which  John  was 
liable  for  Peter,  the  younger,  at  the  date  of  the  mortgage, 
and  which  he  afterwards  paid,  make  up  the  $1,500,  and, 
1  think,  a  few  dollars  more.  The  $300  was  subsequently 
paid  by  Peter  Craib,  the  elder,  and  there  can,  I  think,  be 
no  doubt  that  this  mortgage  was  a  real  transaction  made 
to  secure  this  amount  upon  the  property ;  and  I  am  of  the 
opinion  that  it  was  a  mortgage  made  in  good  faith,  I  do 
not  think  that  the  circumstance  that  the  mortgagees  were 
aware  of  the  existence  of  the  debt  to  the  plaintiff,  and 
nevertheless  took  care  of  their  own  interests  instead  of 
protecting  his,  however  ungenerous  it  was  so  to  do,  is  a 
'  ^od  and  sufficient  reason  for  saying  that  the  mortgage 
was  not  made  in  good  faith. 
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The  plaintiff  was  a  creditor  no  doubt  of  Peter  Crail^^^^^t 
the  younger,  for  the  sum  of  $750.    He  had  a  mortga^'^s;^ 
on  the  property  for  this  sum.    He  neglected  to  renew  this.2  j\s 
mortgage,  as  required  by  the  statute.    The  mortgage  never- —^^-r- 
theless  remained  good  as  between  the  parties  to  it,  but,  b3^^--:f)y 
the  statute  it  was  void  as  against  creditors  whenever  their^^jj. 
claims  arose,  and  as  against  persons  who  subsequently  be^^^. 
came  purchasers  or  mortgagees  in  good  faith  :  ffodgirLm--^i^ 
V.  Johnston,  5  App.  at  p.  452.    And  apart  from  certair^^i-i^ 
alleged  defects  in  the  mortgage  itself,  which  will  be  referregF=^^ 
to  hereafter,  I  am  of  the  opinion  that  the  defendants  Prtf^^  t  r 
Craib.  the  elder,  and  John  Craib  were  such  subsequei^MKnt 
mortagees  in  good  faith.    It  was  argued  that  the  makir=^aig 
of  this  mortgage  was  a  fraudulent  preference,  that  it  w        m  i 
made  with  the  intent  to  prefer  the  mortgagees, 
plaintiff  however  gave  evidence  himself  going  to  she 
that  it  was  not  voluntarily  made  by  Peter  Craib,  t" 
younger,  the  mortgagor.    This  evidence  went  to  she 
that  the  mortgagor  was  coerced  into  making  this  mortg&^^=7e 
by  his  father  and  his  brother  John,  the  mortgagees. 

It  was  objected  that  the  affidavit  of  the  debt  requircN^ 
by  the  statute  was  made  by  John  only,  and  was  im&em^^^ 
the  circumstances  not  suflScient,  and  that  the  plaintiC^^^' 


being  a  creditor,  was  in  a  position  to  sustain  an  objection  ^ 
of  this  sort ;  but  so  far  as  I  can  see  the  cases  McLeod  v. 
Fortune,  19  U.  C.  R.  100,  and  Severn  v.  Clarke,  30  C.  P. 
363,  dispose  of  this  objection  in  the  defendant's  favour.  ^ 

It  was  also  objected  on  argument  that  the  whole  amount 
of  the  consideration  was  not  in  the  form  of  an  existing 
debt  at  the  time  of  the  execution  of  this  mortgage.  It  ia 
quite  true  that  the  $300  had  not  been  paid  by  Peter  Craib, 
the  elder,  and  the  $113  had  not  been  paid  by  John  Craib^ 
but  each  was  liable  on  a  note  or  notes  for  the  respective 
sums ;  and  John  was  liable  for  a  further  sum  on  another 
note,  but  afterwards  escaped  by  the  neglect  of  the  holder 
of  it. 

In  the  case  of  Walker  v.  Nilea,  18  Grant  210,  the  mort- 
gage was  for  $1,070.    It  afterwards  appeared  that  the 
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amoniit  was  partly  made  up  of  a  promissory  note  made 
and  given  by  the  mortgagee  to  the  mortgagor  at  the  time 
of  the  execution  of  the  mortgage,  and  not  paid  for  some 
months  afterwards ;  and  it  was  held  that  in  the  absence 
of  fraud  the  mortgage  was  valid. 

In  the  case  Hamilton  v.  Harrison,  46  U.  C.  R.  127,  the 
consideration  in  the  mortgage  was  stated  at  $1,148,  but  it 
appeared  in  the  evidence  that  the  amount  actually  owing 
was  only  $1,030.80 ;  and  it  was  held  that  the  erroneous 
statement  of  the  consideration  did  not  avoid  the  mortgage 
as  a  matter  of  law,  but  was  a  circumstance  for  the  jury 
to  consider  when  deciding  the  issue  of  fraud  or  no  fraud. 
Being  of  the  opinion,  as  I  have  already  said,  that  the 
mortgjige  in  question  was  made  in  good  faith,  and  that 
"tihe  sums  of  $300  and  $113  were  not  fraudulently  included 
in  the  consideration,  I  think  the  fact  of  their  being  so 
included  does  not  render  the  mortgage  void.    It  must  be 
l>ome  in  mind  that  our  Act  is  different  from  the  English 
Act  in  respect  to  the  requirement  that  the  consideration 
should  be  trul}'  expressed,  and  that  the  cases  in  England 
on  this  subject  do  not  apply. 

The  conclusion  at  which  I  have  arrived  is,  that  the 
mortgage  for  the  $1,500  in  favour  of  Peter  Craib,  the  elder,, 
and  John  Craib  was  good  as  against  the  plaintiff,  and  that 
as  to  them  he  cannot  succeed  in  this  suit.  The  ])laintifi'' 
is  entitled  to  judgment  against  Peter  Craib,  the  younger, 
for  the  $750  with  interest  thereon,  and  proper  costs  of 
suit,  and  this  judgment  he  may  have. 

The  action  must  be  dismissed  as  against  the  defendants 
Peter  Craib,  the  elder,  and  John  Craib.  The  plaintiff 
charged  fraud  against  these  defendants,  which  as  I  have 
said  he  has  not,  in  my  opinion,  proved ;  and  according  to 
the  ordinary  rule  he  would  be  ordered  to  pay  costs.  The 
case  I  consider,  however,  a  peculiar  one.  There  is  the 
undoubtedly  honest  claim  of  the  plaintiff,  and  the  proba- 
bility that  it  will  not  be  paid ;  the  relationsliip  of  the 
parties  defendants,  and  the  apparently  suspicious  circum- 
stances surroimding  their  dealings  amongst  themselves. 
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such  dealings  being  against  the  plaintiff's  interests.  Their 
treatment  of  the  plaintiff  was  the  opposite  of  generous; 
and  all  things  considered,  I  think  the  dismissal  Bhould  be 
without  costs. 

A.  H.  P.  L. 


[CHANCERY  DIVISION.] 

Flanders  v.  D'Evelyn. 

Infants— Foreign  guardian — Payment  of  money  to. 

Where  are  brought  action  a^caiuit  an  executor  in  this  coantry  to  recoTcr  !<  _ 
bequeathed  to  infants,  resident  in  Minnesota,  of  whom  he  had  been  appmni 
guardian  by  a  Probate  Court  of  Minnesota,  and  it  appeared  that  the  duties  a.  _ 
powers  of  guardians  under  the  law  of  Minnesota  were  not  grtater  than  those  0  4C=»  -001 
testamentary  guardians,  or  guardians  appointed  by  a  Surrogate  Court  in  thi^K-  «cdBbii 
country : 

Held,  that  the  money  must  be  paid  into  Court,  and  not  to  the  foreign  gnaidiai 
Seinble,  that  the  rule  might  be  modifie  l  if  the  sum  were  small,  and  Uie  whole,  < 
nearly  the  whole,  were  required  for  the  infant's  education  and  1 

or  other  inime<liate  use. 

This  action  was  brought  by  Joseph  Flanders,  plainti^  -r*^- 
against  Robert  D'EveljTi,  executor  of  the  last  will  and 
testament  of  John  D'Evelyn,  deceased,  defendant.  The 
plaintiff's  claim  was  against  the  said  defendant  for  the  som 
of  $^300,  and  interest,  for  legacies  kft  by  the  said  John 
D'Evelyn,  deceased,  to  Edith  A.  R.  D'Evelyn,  Dudley  W. 
A.  G.  D'Evelyn,  and  Reginald  B.  G.  D*Evelyn,  of  whom  the 
plaintiff  alleged  himself  to  be  the  duly  appointed  fruardian. 

By  his  statement  of  defence,  the  defendant  set  out  the 
will  of  John  D'Evelyn,  by  which  he  devised  to  his  son 
Robert,  the  defendant,  absolutely  all  his  personal  and  real 
estate  charged  with  the  payment  of  8100  to  each  of  the 
three  children  of  his  late  son  John,  who  were  the  three 
legatees  mentioned  in  the  staterrent  of  claim.    And  the 

o 

defendant  stated  that  these  three  legatees  all  resided,  as  he 
was  informed,  in  Minnesota,  U.  S.  A.,  and  were  all  minors; 
that  he  had  always  been  ready  to  pay  the  said  l^^ades  to 
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any  person  properly  authorized  to  receive  the  same,  on  his 
Drocuring  the  lands  devised  to  him  to  be  released  from  the 
charge  of  such  legacies,  and  that  he  was  now  willing,  and 
offered  to  pay  into  Court  or  as  the  Court  should  direct  such 
Legacies,  provided  the  said  lands  were  so  released  ;  and  he 
3harged  that  the  plaintiff  had  not  been  appointed  guardian 
ot  the  said  infants  by  their  father,  or  any  competent  Court 
having  jurisdiction  in  Ontario,  and  that  the  plaintiff  had 
given  no  security  to  any  such  Court  binding  him  to  account 
for  the  proper  application  of  such  lagacies  ;  that  the  plain- 
tiff resided  in  Minnesota,  and  claimed  to  be  guardian  of  the 
said  infants  by  virtue  only  of  his  appointment  as  such  by 
a  Court  having  no  jurisdiction  in  Ontario  ;  and  he  prayed 
such  proceedings  might  be  taken  as  might  be  deemed  neces- 
sary to  insure  the  proper  payment  of  the  legacies  in  ques- 
tion to  the  proper  persons,  and  that  the  lands  might  then 
be  released  therefrom. 

The  matter  came  up  on  motion  for  judgment  before 
Proudfoot,  J.,  on  January  31st,  1883. 

A  certified  copy  of  letters  of  guardianship  of  the  Probate 
Court  of  Watonwan  County,  Minnesota,  were  put  in,  which, 
after  reciting  that  the  plaintiff  had  duly  put  in  a  bond  con- 
ditioned for  the  faithful  perfoimance  of  his  duties  as  such 
guardian,  constituted  him  guardian  of  the  said  three 
minors,  "  with  full  power  to  demand,  sue  for,  and  take  pos- 
session of  all  money  and  estate  belonging  to  said  minors." 

The  plaintiff  by  his  affidavit  deposed  that  by  virtue  of 
the  said  letters  of  guardianship  he  was  legally  entitled 
under  the  laws  of  Minnesota  to  the  custody  and  possession 
of  all  the  estate  real  and  personal  of  the  said  minors,  and 
was  answerable  to  the  said  Probate  Court  for  the  manage- 
ment, and  safe  keeping  of  the  said  estates,  having  given 
good  and  sufficient  security  ;  and  that  the  said  minors  were 
the  children  of  his  wife  by  her  first  husband,  and  were 
living  with  him  and  his  wife,  in  Madelia,  in  the  said 
Watonwan  County  of  Minnesota. 

The  opinion  of  F.  L.  James,  counsellor  at  law,  was  also 
produced,  and  was  as  follows  : 
89 — VOL.  IV  O.R. 
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'  Under  the  laws  of  the  State  of  Minnesota  a  guardian, 
minors  is  entitled  to  the  custody,  control,  and  manage- 
lent  of  all  the  property,  both  real  and  personal  of  his 
vards,  subject,  however,  to  the  direction  of  the  Probate 
Judges  of  the  Probate  Coui-t  having  the  jurisdiction  of  the 
matter.  See  p.  G17,  Statutes  of  1878,  Young's  Compila- 
tion, under  sec.  27,  where  it  defines  the  obligations,  and 
prescribes  the  duties  of  guardianship,  which  says,  (1) 
guardian  is  to  make  a  true  inventory  of  all  the  estate  real 
and  personal  of  his  ward,  and  to  return  the  Fame  to  the 
Probate  Court  at  such  times  as  the  Judges  shall  order : 
(2)  To  dispose  of  and  manage  such  estate  according  to 
law,  and  for  the  best  interest  of  the  ward :  (3)  At  the 
expiration  of  his  trust  to  settle  his  account  with  the  Judges 
of  Probate,  or  with  the  ward  if  he  be  of  full  age,  or  his 
legal  representatives,  &c.  Under  sec.  29  ih.  *'He  shall 
also  settle  all  accounts  of  the  ward,  and  demand,  sue  for, 
and  receive  all  debts  due  to  the  ward,  and  give  a  discharge 
therefor,  and  he  shall  appear  for  and  represent  bis  waxd 
in  all  legal  proceedings."  A  Judge  of  Probate  under  our 
statutes  has  the  right  to  order  tlie  funds  to  be  invested." 

H.  D.  Gamble,  for  the  plaintiff,  cited  Simpson  on  Infants, 
p.  233 ;  Be  Brown's  Trust,  12  L.  T.  N.  S.  488;  Shaver  v. 
Gray,  18  Gr.  419;  In  re  Grichton's  Trust,  24  L.  T.  O.  S. 
267  ;  In  re  Ferguson's  Trusts,  22  W.  R.  762. 

W.  N.  Miller,  for  the  defendant,  cited  Re  Ckarteris,  25 
Gr.  376  ;  Mitchell  v.  Richey,  13  Gr.  445  ;  Kingsmill  v. 
Miller,  15  Gr.  71 ;  In  re  Bakers  Trusts,  L.  R.  13  Eq.  168. 

February  20th,  1883.  Proudfoot,  J.— The  action  is  for 
the  recovery  of  legacies  to  three  children,  who  are  infants. 
The  iniants  reside  with  their  mother  and  step-father  in 
Minnesota,  one  of  the  United  States.  The  plaintiff,  the 
step-father,  has  l^een  appointed  their  guardian  by  the 
Probate  Court  for  the  county  of  Watonwan,  Minnesota^ 
and  has  given  a  bond  for  the  faithful  performance  of  his 
duty  as  guardian. 
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The  opinion  of  Mr.  James,  a  counsellor-at-law,  is  pro- 
duced, in  which  he  quotes  the  law  of  Minnesota  defining 
the  duties  of  guardians,  and  empowering  them  to  dispose 
of  and  manage  the  real  and  personal  estate  of  the  ward 
according  to  law,  and  for  the  best  interests  of  the  ward ; 
and  at  the  expiration  of  his  trust  to  settle  his  accounts, 
&;a  ;  and  entitling  him  to  sue  for  and  receive  all  debts  due 
to  the  ward  and  give  a  discharge  for  them. 

This  action  is  not  brought  for  maintenance,  nor  does  it 
ippear  that  any  maintenance  is  required. 

The  duties  and  powers  of  guardians  under  the  statutes 
rf  Minnesota  do  not  seem  to  be  greater  than  those  of  tes- 
^imentary  guardians  under  the  statute  12  Ch.  II.,  c.  24, 
lec.  9 ;  or  of  guardians  appointed  by  a  Surrogate  Court, 
^'ho  are  to  have  the  care  and  management  of  the  ward's 
estate  real  and  personal. 

But  it  was  decided  in  Blake  v.  Blake,  2  Sch.  &  Lef. 
2G,  that  a  testamentaiy  guardian  must  pay  infant's  money 
into  Court,  although  the  testator  had  committed  the  estate 
:;o  his  management,  and  there  was  no  imputation  of  insol- 
v-ency  or  misconduct  on  his  part. 

And  in  Mitchell  v.  Rickey,  13  Gr.  445,  it  was  held  that 
i  guardian  appointed  by  the  SuiTOgate  Court  under  our 
statute,  although  a  gentleman  of  the  highest  character, 
was  not  entitled  as  of  right  to  the  custody  of  the  infant's 
cnoney. 

This  rule  may  be  subject  to  modification,  if  the  sum  is 
<mall,  and  the  whole  or  nearly  the  whole  may  be  required 
ibr  the  infant  s  education  and  maintenance  or  other  im- 
nediate  use.  Here  the  sum  is  small — amounting  in  all  to 
S300, — but  it  is  not  sought  for  as  being  necessary  for  any 
>f  these  purposes,  and  I  cannot  therefore  order  it  to  be 
paid  to  the  guardian. 

The  defendant  will  be  ordered  to  pay  the  money  into 
[^ourt,  with  interest  from  a  year  after  testator's  death. 
The  defendant  is  the  universal  devisee  and  legatee  of  the 
«stator,  subject  to  the  payment  of  the  legacies  in  question 
ind  another,  and  with  the  payment  of  testator's  general 
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expenses,  and  of  a  tablet  over  his  grave.  He  does  not 
suggest  that  the  estate  is  insufficient  for  payment  of  the 
legacies.  He  would,  if  not  beneficially  entitled,  have  a 
right  to  his  costs  from  the  residue,  but  as  he  is  himself 
owner  of  the  residue  he  will  make  the  payment,  and  no 
direction  will  be  given  as  to  his  costs. 

The  plaintiff  fails  in  the  object  of  the  action  and  is  not 
entitled  to  costs ;  but  he  ought  not  to  pay  the  defendant's 
costs,  who  might  have  relieved  himself  of  the  trust  by 
paying  the  money  into  Court. 

A.  H.  F.  L. 


[CHANCERY  DIVISION.] 


TOOMEY  V.  TrACEY. 

W'dl— Construction— Mlxtd  fund  for  payment  of  legacies — IniereM  cm 
legacies— Charitable  beqvisU — Mortmain, 

A  testator,  after  directing;  pajinent  of  his  debti  oat  of  his  personal  property,  or 
if  that  should  prore  insutticient,  then,  that  so  much  of  his  real  estate  as  would 
supply  the  deficiency  might  be  sold  for  that  purpose,  went  on  to  direct  that  hit 
laud  should  be  sold,  and  the  income  of  the  capital  arising  from  the  sale  be  pid 
yearly  to  his  wife,  for  her  maintenance  during  her  natural  life,  after  which  he 
gave  H  number  of  charitable  bequests  and  pecuniary  legacies,  but  made  no  red- 
duary  gift: 

Beld  that  the  testator  had  created  a  mixed  fund  to  answer  the  purposes  of  his 
will,  and  if  the  personalty  was  not  sufficient  for  the  payment  or  the  debts,  the 
legacies  were  payable  out  of  the  land;  if  it  was  sufficient,  they  were  payable  out 
of  the  mixed  fund  ;  but  so  far  as  the  charitable  bequests  were  payable  out  of  the 
Land  they  w«re  Toid. 

Held,  also,  that  interest  was  {MYable  on  the  Imcies  from  a  year  after  the  testa- 
tor's death,  in  accordance  with  the  general  rule,  in  any  erent ;  and  this,  althou^, 
as  the  whole  interest  of  the  proceeds  of  the  land  was  giren  to  the  wife  for  life, 
the  capital  had  to  be  kept  invested  hj  the  executors,  and,  consequently,  theie 
was  no  fund  for  the  payment  of  legacies  until  her  death. 

This  was  a  special  case  stated  for  the  opinion  of  the 
Court,  pursuant  to  R.  S.  O.  ch.  40,  respecting  certain  ques- 
tions relating  to  the  proper  construction  of  the  will  of 
one  Denis  Toomey,  deceased,  by  persons  interested. 

The  provisions  of  the  will  are  sufficiently  aet  out  in  the 
judgment. 
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The  case  was  argiied  on  May  30th,  1883,  before  Proud- 
ot,  J. 

J,  J.  Foy,  for  the  plaintiffs  (a).  The  legacies,  other  than 
laritable,  are  charged  on  the  real  estate.  PHma  facie 
o  doubt  legacies  are  payable  out  of  the  personalty,  but 
ere,  by  necessary  implication,  they  were  to  be  paid  out  of 
tie  land  directed  to  be  sold.  The  testator  assumes  that 
he  personalty  would  not  be  enough  to  pay  the  debts,  and 
hen  directs  a  sale  of  the  lands,  after  which  follow  the 
3gacies.  I  refer  to  Jarman  on  Wills,  4th  ed.,  vol.  2,  p.  840  ; 
^msley  v.  Madden,  19  Gr.  38G  ;  In  re  GilchHsty  Bohn  v. 
f'yfe,  23  Gr.  524 ;  Singleton  v.  Tomlinson,  L.  R.  3  App. 
3as.  404.  Then  as  to  interest,  though  the  testator's  widow 
v^as  to  get  the  income  for  the  land  sold  during  her  life,  the 
egatees  are  also  entitled  to  interest :  Theobald  on  Wills, 
Ind  ed.,  p.  137-8;  Freeman  v.  Simpson,  6  Sim.  75 ;  Lord 
r.  Lord,  L.  R.  2  Ch.  784,  n.  (2). 

C,  C.  McCaul,  for  the  executors.  We  are  ready  to  pay  as 
iirected  by  the  Court,  but  the  costs  of  the  special  case 
should  be  paid  out  of  the  real  estate  only ;  it  is  that  that 
s  in  dispute.  We  refer  to  Tlieobald  on  Wills,  2nd  ed.,  p^ 
525 ;  Patching  v.  Barnett,  71  L.  T.  (Eng.)  p.  154  (July 
2nd,  1881) ;  Downmxin  v.  Rust,  6  Rand.  (Virg.)  586. 

Fitzgerald,  for  the  heirs.  No  portion  of  the  legacies  is 
payable  out  of  the  land.  A  conversion  is  only  a  conver- 
sion so  far  as  the  property  converted  is  disposed  of ;  and 
the  heirs  here  are  not  to  be  excluded :  Jarman  on  Wills, 
5th  Am.  ed.,  vol.  2,  p.  211 ;  SnsWs  Equity,  6th  ed.,  p.  186. 
Here  there  is  no  direction  that  the  legacies  are  to  be  paid 
out  of  the  real  estate ;  neither  is  there  a  devise  of  the 
land  to  the  executors,  nor  a  devise  over:  Jarman  on 
Wills,  5th  Am.  ed.,  vol.  3,  p.  427.  The  charitable  legacies 
are  void  so  far  as  the  land  is  concerned.  The  testator 
must  be  taken  to  have  known  the  law,  and  to  have 
intended  these  charitable  legacies  to  come  out  of  the  per- 

(a)  The  plaintiffs  were  some  of  the  legatees  under  the  will. 
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sonalty,  and  therefore  he  must  have  intended  the  other  ^ 

legacies  also  to  come  out  of  the  personalty.    But  at  any  » 

rate  no  interest  can  be  allowed.    Interest  is  only  payable 

on  legacies  when  they  become  due,  and  here  they  could  ^ 

not  be  paid  until  the  death  of  the  testator's  widow.  Tay- 

lov^B  Equity  Jurisprudence,  sec.  443  ;  Lord  v.  Zord,  L.  R.  2  \ 

Ch.  782. 

Foy,  in  reply.  The  land  is  expressly  directed  to  be  sold, 
and  under  R.  S.  O.  ch.  107,  sec.  22,  the  executors  are  the 
people  entitled  to  sell.  The  conversion  is  made  for  the 
payment  of  the  legacies.  A  mixed  fund  is  formed,  and 
the  legacies  are  payable  out  of  it.  Interest  should  be 
allowed  upon  the  legacies  from  one  year  after  the  testa-  ^ 
tor's  death  ;  and  costs  should  come  out  of  the  proceeds  of 
the  realty. 

June  7th,  1883.  Proudfoot,  J.— Denis  Toomey,  a  farmer,      ^  ^ 
made  his  will  on  March  11th,  1865,  and  died  on  August 
9th,  1882  ;  his  widow  died  in  January,  1883. 

By  his  will  he  directed  his  executors  to  pay  all  his  just  ct-^ 
debts  and  funeral  expenses  out  of  his  personal  property, 
and  if  that  proved  insufficient  then  he  authorized  them  to  ^i>s::^ 
sell  so  much  of  his  real  estate  as  would  be  sufficient  tocz^cft^to 
make  up  the  deficiency.  He  then  directed  his  land  to  bes^^ifte 
sold  on  the  following  conditions  :  IflOOO  to  be  paid  down  ^mjl  n, 
and  the  balance  in  yearly  instalments  with  interest.  Thenzsrsen 
he  ordered  the  interest  of  all  capital  arising  from  the  sals  X -tie 
of  the  land  to  be  paid  yearly  to  his  wife  for  her  mainten- 
ance during  her  natural  life.  The  testator  then  gave  a  num- 
ber of  charitable  legacies  amounting  to  $870,  and  pecuniar^y^^/ 
legacies  to  his  sister,  nephew,  and  niece,  amounting  to  $92( 
There  is  no  residuary  gift.  The  questions  for  the  opinio: 
of  the  Court  are  : 

1.  Whether  the  legacies  are  payable  out  of  the  prooeecLs 
of  the  land. 

2.  If  they  are  so  payable,  whether  they  bear  interest 
from  the  expiration  of  a  year  from  the  death  of  the  testator, 
or  only  from  the  death  of  the  widow. 
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I  think  the  testator  has  created  a  mixed  fund  to  answer 
the  purposes  of  his  will.  He  apprehended  the  personalty 
would  not  suffice  for  payment  of  his  debts,  and  directed 
enough  real  estate  be  sold  to  supply  the  deficiency ;  he 
then  directed  the  whole  of  his  real  estate  to  be  sold ;  and 
then  he  gave  the  legacies.  The  persons  to  sell,  under  our 
statute,  R  S.  O.  ch.  107,  are  the  executors,  and  they  there- 
fore are  the  persons  to  pay.  The  direction  to  convert  is 
absolute,  and  the  proceeds  are  to  be  applied  by  the  execu- 
tors. The  test  proposed  by  Sir  Geo.  Turner  in  Tench  v. 
Cheese,  6  DeG.  M.  &  G.  453,  that  in  order  to  create  a  mixed 
fund  there  must  be  a  direction  for  the  sale  of  the  real  estate, 
so  as  to  throw  the  two  funds  absolutely  and  inevitably 
together  to  answer  the  common  purposes  of  the  will,  would 
suflSce  for  the  disposal  of  this  question,  though  that  test 
itself  is  said  to  be  too  rigid :  Allan  v.  Oott,  L.  R.  7  Ch. 
439.  See  Wnis,  Law  of  Executors,  8th  Ed.,  Vol.  2,  p. 
1718 ;  3  Jarm.  on  Wills,  5th  Am.  Ed.,  p.  463. 

The  first  question  can  only  be  answered  hypothetically, 
if  the  personalty  was  not  sufficient  for  payment  of  the  debts 
then  the  legacies  were  payable  out  of  the  proceeds  of  the 
land,  if  it  was  sufficient  they  are  payable  out  of  the  mixed 
fund.  So  far  as  the  charitable  legacies  are  payable  out  of 
the  proceeds  of  the  land  they  are  void. 

I  have  had  more  doubt  upon  the  second  question,  as  to 
whether  interest  is  payable  from  a  year  after  the  death  of 
testator,  if  the  legacies  are  payable  out  of  the  land.  As  the 
whole  interest  of  the  proceeds  of  the  land  was  given  to  the 
wife  for  life,  the  capital  had  to  be  kept  invested  by  the 
executors  and  there  was  therefore  no  fund  for  the  payment 
of  legacies  till  her  death. 

The  general  rule  is,  that  legacies  carry  interest  after  the 
expiration  of  a  year  from  the  death,  though  payment  be 
from  the  condition  of  the  estate  impracticable,  and  though 
the  assets  have  been  unproductive.  In  Wood  v.  Penoyre, 
13  Vee.  325,  the  testator  gave  a  legacy  of  £9000,  to  be  paid 
out  of  the  Irish  mortgage  when  it  was  got  in  :  the  legacy 
bore  interest  from  one  year  after  the  testator's  death  and  was 
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to  be  paid  when  the  mortgage  was  got  in.  In  Lord  v.  Lord. 
L.  R.2Ch.  784,  the  M.R.  points  out  the  distinction  between 
tliat  case,  and  one  where  the  payment  of  the  money  is  a 
part  of  certain  trusts  which  are  to  arise  at  a  future  time  ; 
for  instance,  if  the  bequest  in  Wood  v.  Penoyve  had  been  ^ 
in  this  shape  "  I  direct  when  the  mortgage  is  got  in  the  ^ 
produce  of  it  shall      held  by  my  executors  upon  trust  to  ^ 
pay  £900,  to  A.  B.,  and  the  residue  to  C.  D.,"  in  which  case 
interest  would  not  be  due  from  a  year  after  the  death  of^^ 
the  testator. 

In  the  present  case  the  words  import  a  present  gift,  anc^  ^ 
tlie  legacy  does  not  form  part  of  a  trust  to  be  executed  i^  ^ 
future. 

So  in  Freeman  v.  Simpson,  6  Sim.  75,  a  testator  gave 
legacy  to  his  daughter  and  all  his  real  and  personal  esta*^  ^ 
to  his  wife  for  life,  and  after  her  death  he  gave  his  re  _.. 
estate  subject  to  this  legacy  to  his  son  in  fee.  It  was  he^ 
that  the  legacy  bore  interest  from  a  year  after  testate 
death,  and  was  raiseable  out  of  the  real  estate  in  case  t. 
personal  estate  was  deficient. 

In  Tui^wr  v.  Buck,  L.  R.  18  Eq.  301,  Sir  Geo.  Jessel, 
R.,  held,  that,  where  a  legacy  was  payable  out  of  the 
ceeds  of  the  sale  of  real  estate,  interest  was  payable  h 
a  year  after  the  testator  s  death. 

Where  a  legacy  is  chai-ged  upon  real  property  and  :mio 
day  of  payment  is  mentioned,  interest  is  given  from  fc-Iie 
testator's  death. 

The  necessary  conclusion  seems  to  be  that  upon  fcJie 
legacies  now  in  question  interest  is  payable  from  a  ye^^ 
after  the  testator's  death. 

Costs  out  of  the  proceeds  of  the  real  estate. 

A.  H.  F.  L. 


a 


RE  WETHERELL  AND  JONES. 


71S 


[CHANCERY  DIVISION.] 

Re  Wetherell  and  Jones. 

Constitutional  law —  Taking  evidence  in  this  vrcvinct  to  be  used  in  foreign 
tribunals— B,  N,  A.  Act  sec,  92,  sub-siecs,  13,  14,  16—31  Vict.  ch. 
76  (D.) 

ffeld,  ihat  the  Act  31  Vict,  ch.76  (D.)  is  not  tUira  vires  the  Dominion  Parliament, 
for  Uie  taking  of  evidence  in  one  of  the  Provinces  for  asein  foreign  tribunals 
is  not  a  subject  which  is  assigned  to  the  exclusive  legislative  authority  of  the 
Province  by  sec.  92  of  the  British  North  America  Act,  inasmuch  as  such  pro- 
ceedings are  of  ezira-provindal  pertinence,  and  do  not  relate  to  civil  rights  in 
the  Province. 

In  this  case  the  plaintiff  obtained  an  order  from  Proud- 
foot,  J.,  under  31  Vict.  ch.  76,  (D)  for  the  examination  of 
certain  witnesses  resident  in  Ontario,  under  a  commission 
and  letters  rogatory  from  the  Circuit  Court  of  Cook 
County,  Dlinois. 

On  September  7th,  1883,  the  witnesses  moved  before 
the  learned  Judge  to  rescind  his  order,  taking  the  ground 
that  the  Act  in  question,  which  was  his  only  authority  for 
making  such  an  order,  was  vltra  vires.  The  learned  Judge 
refused  the  order  asked,  and  the  matter  then  came  up  by 
way  of  appeal  to  the  Divisional  Court  on  September  12th, 
1883. 

Wallace  Neabitt  for  the  appellants.  The  Act  in  question 
comes  within  sec.  92,  sub-sees.  13  and  14  of  the  British 
North  America  Act,  under  which  civil  rights  in  the  Pro- 
vince and  the  constitution  of  the  Courts  are  assigned 
exclusively  to  the  Local  Legislature.  Before  this  Act  the 
Courts  had  no  power  to  make  such  an  order.  See  United 
States  V.  DenUon,  2  Ch.  Ch.  176.  If  it  is  now  within  their 
power  by  this  Act,  it  is  an  enlarging  of  the  power  of 
the  Court,  which  can  only  be  done  by  the  Local  Legislature. 
The  whole  authorities  turn  upon  the  single  point  that  the 
Dominion  Parliament  can  delegate  duties  to  the  Judges  of 
our  Courts,  or  create  new  subject  matter  for  our  Courts  to 
deal  with,  providing  such  duties  or  subject  are  not  assigned 
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exclusively  to  tho  Local  Legislature.    This  Act  assumes  ^ 
to  grant  to  the  Court  a  right  not  before  existent  in  it  as  a  * 
Court.    It  is  a  dealing  with  the  constitution  of  the  Courts,    ^  ^^j^  ^ 
which  is  a  matter  solely  for  the  Local  Legislature.  T  refer 
to  Cartivrifjhfa  Cases  under  the  B.  N.  A.  Act  at  pp.  171,^  ^^^'^ 
191,  193,  197,  208,  207,  209,  212,  213,  218,  230,  257,  510,  o 
515,  519,  520.  542,  686-735  ;  and  Taylor  on  Evidence,  7thC^ 
ed.,  p.  1101. 

0.  H.  Watsov,  contra.     The  matter  is  one  of  inter*--, 
national  courtesy  and  comity,  and  is  within  the  power  cr^ 
the  Court.    I  rely  on  Valin  v.  Lanylois,  3  S.  C.  R  j  • 

and  Re  Niagara  Election  Case,  Pluvtb  v.  Hughes,  29  ^         q  ' 
P.  261. 

September  15th,  1883.    Boyd,  C— Section  92,  niili  im  ■  l 
14  of  the  British  North  America  Act  relates  to  "t"T3F-3e 
Administration  of  Justice  in  the  Province,"  as  to  whi  ^  b 
exclusive  jurisdiction  is  vested  in  the  Provincial  LogrS^^- 
lature.     The  controlling  words  of  that  sub-section 
those  I  have  quoted  from  the  l)eginning  of  the  clause,  t.  < 
"  the  Administration  of  Justice  in  the  Province."  These-*^^ 
are  general  words  which  embrace  the  particulars  afte^ 
wards  specified  in  the  sub-section,  which  thus  proceeds  ^ 
"including  the  constitution,  maintenance,  and  organiza-  ^ 
tion  of  Provincial  Courts,  both  of  civil  and  •criminal  % 
jurisdiction,  and  including  procedure  in  civil  matters  in 
these  Courts."    Under  the  general  term  of  Administration 
of  Justice  is  embraced  the  constitution,  &c.,  of  Courts,  and 
procedure  in  the  Coui-ts.     Thus  in  the  Consolidated 
Statutes  of  Upper  Canada,  under  the  title  "  Administra- 
tion of  Justice,"  we  find  as  sub-division  2  "Courts,"  and 
as  chapter  22  of  that  sub-division  "  Common  Law  Pro- 
cedure."   The  scope  of  sub-section  14  is  further  mani- 
fested by  sub-sections  13  and  16,  the  former  relating  to 
property  and  civil  rights  in  the  Province,  and  the  latter 
to  all  matters  of  a  merely  local  or  private  nature  in  the 
Pi'ovince.    This  legislation  has  reference  to  intra-provin- 
cial  matters ;  such,  namely,  as  are  therein  particulariBed. 
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)ut  I  do  not  think  that  the  langruaore  is  intended  to  include 
lie  matters  legislated  on  in  31  Vict.  ch.  76  (D.)  That  statute 
5  to  provide,  as  a  matter  of  international  courtesy,  for  the 
aking  of  evidence  of  pei^sons  living  within  the  Province 
irhich  is  needed  by  foreign  tribunals  in  suits  being 
Ltigated  out  of  the  Province.  Such  legislation  does  not 
>ertain  to  civil  rights  in  the  Province,  nor  to  the  admin- 
stration  of  justice  in  the  Province,  nor  to  the  constitution 
f  Provincial  Courts  for  the  administration  of  justice  in 
he  Province.  The  term  "  constitution  "  in  this  connection 
vas  relied  on  by  the  appellant.  But  the  primary  and 
>roper  meaning  of  the  word  as  here  used  is,  as  given  in 
he  dictionaries,  "the  act  of  constituting;  formation." 
t  is,  I  think,  synonymous  with  the  word  "  establishment," 
vhich  is  used  in  sec.  101  of  the  British  North  America 
Vet. 

The  taking  of  evidence  in  this  Province  to  be  used  in 
livil  actions  pending  in  foreign  tribunals,  is  not  a  subject 
vhich  is  assigned  to  the  exclusive  legislative  authority  of 
he  Province  by  sec.  92  of  the  British  North  America  Act, 
)ecause  such  proceedings  are  of  extra-provincial  pertin- 
tnce  and  do  not  relate  to  civil  rights  in  the  Province. 
The  line  of  reasoning  in  The  Niagara  Election  Case,  29 
1  P.  261,  strikes  me  as  applicable  to  the  Dominion  Act 
vhich  is  now  impeached  as  ultra  vires.  The  Dominion 
Parliament  has  in  effect  constituted  the  Courts  of  Ontario, 
^nd  their  Judges  Dopainion  Courts  for  the  purpose  of 
aking  such  evidence  in  aid  of  foreign  tribunals^as  a 
natter  of  international  comity.  It  is  to  be  notea  that 
Vilson,  C.  J.,  who  originally  dissented  from  the  majority 
►f  the  Court  in  29  C.  P.  retracted  that  dissent,  and 
xpressed  his  approval  of  the  Niagara  case :  Begina  v. 
yRoiirke,  32  C.  P.  at  p.  402.  The  whole  argument  for 
he  appellant  in  this  matter  is  answered  by  the  observa- 
ion  of  Lord  Selbome  in  Valin  v.  Langlois,  in  L.  R.  5  App. 
^as.  at  p.  120  :  "  There  is  nothing  (in  the  Act)  to  raise  a 
loubt  about  the  power  of  the  Dominion  Parliament  to 
mpose  new  duties  upon  the  existing  Provincial  Courts,  or 
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[CHANCERY  DIVISION.] 

Wyld  V.  McMastkr. 

Interim  injunction — MoHon  to  continue  same  till  appeal. 

Ad  interim  iDjunction  will  not  be  ^nted  in  aid  of  a  plaintiff,  to  preserre  the 
subject  matter  of  his  action  in  statu  quo  lonji  enough  to  enable  him  to  obtain 
the  decision  of  an  Appellate  Court  on  points  already  decided  in  other  cases, 
against  his  contention,  in  Courts  of  first  instance. 

This  was  a  motion  to  continue  an  interim  injunction 
until  the  hearing  of  the  case,  under  the  circumstances 
which  are  set  forth  in  the  judgment. 

The  motion  was  heard  before  Ferguson,  J.,  at  Toronto, 
on  October  16th,  1883. 

/.  H.  Macdonald,  for  the  motion.  The  cases  are,  no 
doubt,  at  present  against  us  in  Courts  of  first  instance, 
and  it  will  indeed  be  little  use  continuing  the  injunction 
unless  it  is  continued  long  enough  to  enable  us  to  appeal ; 
but  we  bond  fide  wish  to  go  the  Court  of  Appeal,  and 
think  the  injunction  should,  under  the  circumstances,  be 
continued.  Davis  v.  Wickson^  1  O.  R.  369,  and  Stuart  v. 
Tremain,  3  0.  R.  190,  shew  that  when  the  transferee  gets 
the  fund  transferred,  and  passes  it  out  of  his  hands,  so 
that  it  cannot  be  ear-marked,  and  cannot  be  followed,  the 
other  creditors  cannot  make  him  account  for  the  amount 
of  the  proceeds.  I  also  refer  to  McEdie  v.  Watt,  17  C.  L. 
J.  473  ;  King  v.  Duncan,  29  Gr.  113;  Polini  v.  Oray,  L. 
R.  12  Ch.  I).  438,  especially  at  p.  444  ;  Turner  v.  Lucas,  1 
O.  R.  623  ;  Macdonald  v.  Croucher,  2  O.  R.  243. 

iV.  Hoyles  and  W.  Barwick,  contra.  On  the  law,  as  it 
stands,  the  plaintiff  has  not  a  shadow  of  a  chance  of  suc- 
cess, and  his  desire  to  go  to  the  Court  of  Appeal  to  over- 
turn decisions  extending  over  more  than  twenty  years, 
does  not  entitle  him  to  succeed.  We  refer  to  Labatt  v. 
Bixell,  28  Gr.  593 ;  King  v.  Duncan,  29  Gr.  113 ;  Heaman 
V.  Scale,  29  Gr.  278. 
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October  22nd,  1883.  Ferguson,  J. — This  is  a  motion  to 
continue  the  injunction.  The  plaintitf  alleges  that  the 
defendants  in  a  certain  suit  of  McMaster  v.  McGarvey  made 
a  promissory  note  at  the  instance  of  McMaster  (the  plain- 
tiff in  that  suit,  and  the  defendant  in  this  suit)  for  a  large 
sum,  the  whole  amount  of  his  indebtedness  to  McMaster, 
in  order  to  enable  McMaster  to  recover  judgment  against 
them  before  judgment  could  be  obtained  by  other  credit- 
ors whom  the  plaintiff  represents,  and  that  for  a  part  of 
this  sum  notes  had  been  before  given,  which  were  then 
under  discount  by  McMaster  at  the  bank,  McGarvey 
remaining  liable  upon  them ;  and  contends  that  this  act 
was  in  contravention  of  sees.  1  and  2  of  R  S.  O.  118.  At 
the  argument  the  plaintifTs  counsel  admitted  that  the  deci- 
ded cases  were  against  this  contention,  excepting  the  case  of 
McEdie  v.  Watty  supra,  and  some  expressions  by  some 
learned  Judges  of  what  their  opinions  might  have  been  but 
for  the  decided  cases.    The  argument  proceeded  chiefly  on 

the  assumption  that  the  law  is  against  the  plaintiffs  con  

tention  in  the  action,  and  the  present  contention  of  the 
plaintiff  is,  that  the  injunction  should  be  continued,  so 
to  keep  the  property  (in  this  case  the  security)  in  statu 

quo  until  such  time  as  he  can  have  the  case  tried  (antici  

pating  a  jujdgment  against  him),  and  then,byan  appeal,  hav( 
the  law  upon  the  point  determined  as  he  contends  it  shouldS 
,be,  by  the  Court  of  Appeal.    He  relied  upon  the  ca.se  Polin'^ 
V.  Gray,  L.  R.  12  Ch.  D.  438,  and  the  cases  cited  ihereii 
at  p.  444.    These,  however,  were  not  cases  in  which  th( 
contention  was  against  what  was  admitted  to  be  the  law^ 
of  the  land,  at  all  events  for  the  time  being.    I  have  beeiK 
referred  to  no  case  going  as  far  as  the  plaintifTs  conten- 
tion.   Property  and  funds  have  been  often  kept  in  rrudio 
pending  an  appeal  in  the  same  case  upon  a  question  of 
law,  or  one  of  fact,  or  rather,  mixed  law  and  fact;  but  I 
cannot  but  be  of  the  opinion  that  that  is  quite  different 
from  what  the  plaintiff  asks  here.    The  plaintiff  says  that 
it  is  necessary  to  preserve  the  property  in  Mtatu  quo, 
because,  according  to  late  cases  in  our  own  Court,  he- 
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would,  iu  case  of  his  ultimate  success,  be  without  sub- 
stantial relief  unless  this  is  done,  and  this  is,  perhaps, 
quite  correct ;  but,  on  the  other  hand,  is  not  the  defend- 
ant entitled  to  the  benefit  of  the  laws  as  they  really  exist 
at  the  present  time,  or  must  property,  which  accord- 
ing to  law  is  his  be  kept  from  him  for  perhaps  a  long 
period,  to  the  end  that  the  plaintiff  may  have  it  deter- 
mined whether  or  not  such  existing  law  is  as  it  should  be. 

I  think  the  case  entirely  difierent  from  the  cases  in  which 
the  property  was  kept  in  stcUu  qvx)  pending  an  appeal ; 
and,  on  the  whole  case,  I  am  of  the  opinion  that  the 
motion  to  continue  the  injunction  should  be  refused,  and 
I  think  the  refusal  should  be  with  costs. 

Motion  refused,  with  costs. 


A.  fl.  F.  L. 
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[CHANCERY  DIVISION.] 

BouLTON  V.  Rowland. 

Mortgagor  and  mortgagee — Accounting — CoaU. 

Where  a  mortga^  sold  under  a  power  of  sale  in  hit  mortgage,  and  tbe  mcntipigor 
afterwards  broaeht  action  against  him  for  an  aeooont,  and  pavment  orer  to 
him,  of  the  surplus  which  he  alleged  was  in  the  mortgasee's  nanda,  and  on 
taking  the  account,  it  was  found  a  balance  of  $136,  was  pavable  to  the  mortgagor : 

Hel4,  that  the  mortgagee  must  pay  to  the  mortgagor  his  rail  ooats  of  aiiii. 

This  matter  came  up  on  further  directions. 

The  plaintiff  was  a  mortgagor  and  the  defendant  a 
mortgagee  of  certain  premises,  which  the  defendant  had 
sold  under  a  power  of  sale  for  $5,517,  the  whole  of  which 
he  claimed  to  be  entitled  to  keep. 

The  plaintitf  contended  that  there  was  a  considerable 
surplus  in  the  hands  of  the  mortgagee  which  the  plaintiff 
was  entitled  to,  and  brought  this  action  for  an  account  of  "^fc: 
such  surplus  and  for  payment. 

The  mortgage  had  been  given  for  a  supposed  balance  on 
an  accounting  between  the  parties,  which  the  plaintitt  zat' 
impeached  in  his  statement  of  claim  as  having  been 
unfairly  arrived  at. 

A  reference  was  directed  to  the  Master  at  London,  wh(9 
found  that  a  sum  of  about  $136,  which  included  over  S50 
of  interest,  was  payable  by  the  mortgagee  to  the  mortgagor. 

R,  Meredith  now  moved  for  judgment  as  to  costs,  and 
contended  that,  as  the  result  of  the  suit  was  in  favour  of 
the  plaintiff,  he  was  entitled  to  his  costs. 

A,  J.  Cattanach  argued  that  the  usual  rule  in  mortgage 
cases  applied,  relying  on  the  case  of  CoUereU  v.  StnMon, 
L.  R.  8  Ch.  295,  and  on  the  cases  cited  in  Seton  on 
Decrees,  4th  ed.,  p.  1060;  and  that  the  case  must  be 
regarded  as  one  virtually  for  redemption,  or,  at  any  rate 
as  a  suit  between  mortgagor  and  mortgagee  on  the  footing 
of  the  mortgage;  and  that,  looking  at  the  issues  raised, 
the  defendant  had  substantially  succeeded. 
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Little  V.  Br  anker,  28  Gr.  191 ;  Brough  v.  The  Brantford, 
Norfolk,  and  Port  Burwell  R  W.  Co,,  25  Gr.  43,  and  McOil- 
licuddy  V.  Griffin,  20  Gr.  81,  were  also  referred  to. 

October  22nd,  1883.  Ferguson,  J. — This  is  a  case  in 
which  the  mortgagee  had  sold  the  lands  embraced  in  his 
mortgage  under  a  power  of  sale.  The  mortgage  was  not 
produced,  and  I  assume  that  it  was  drawn  according  to 
the  short  form  given  by  the  statute.  It  was  said  that  it 
was  this  kind  of  mortgage,  and  this  was  not  denied. 

The  plaintiff  claimed  ttat  the  mortgagee,  the  defendant, 
was  overpaid  the  mortgage  money,  interest,  and  expenses- 
This  the  defendant  denied.  A  suit  was  brought,  and  the 
matter  was  referred  to  the  Master  at  London,  who  found 
that  there  was  a  balance  in  the  hands  of  the  defendant, 
the  mortgagee,  of  $136.38. 

The  plaintiff  now  says  that  he  is  entitled  to  be  paid  his 
costs  of  suit  and  this  sum  by  the  defendant.  It  was 
admitted  that  if  the  plaintiff  is  entitled  to  the  costs  of  the 
suit  he  should  have  full  costs,  notwithstanding  the  amount 
recovered  being  so  small. 

The  matter  of  costs  was  the  only  one  in  contention. 

Counsel  for  the  defendant  contended  that,  as  he  had 
been  a  mortgagee,  he  was  entitled  to  his  costs,  and  could 
not  be  made  pay  costs  under  the  circumstances.  He  relied 
upon  the  cases  refeiTed  to  in  Seton  on  Decrees,  pp.  1060, 
1061,  and  particularly  on  the  case  of  Cotterell  v.  Stratton, 
L.  R.  8  Ch.  App.  302,  as  to  the  right  of  a  mortgagee  on 
foreclosure  or  redemption  as  to  costs,  and  also  as  to  the 
right  of  a  trustee  to  costs. 

This,  however,  is  not  a  foreclosure  or  redemption  suit, 
and  I  do  not  think  the  rules  as  to  costs  in  such  cases  apply, 
and  I  was  not  referred  to  any  cases  shewing  that  a  trustee 
(if  the  defendant  were  considered  a  trustee  of  the  money 
for  the  plaintiff),  who  lesists  payment  to  his  cestui  que 
trmt  of  a  proper  demand,  is  entitled  to  costs  of  a  suit 
brought  to  recover  it. 

The  case  seems  to  me  to  be  the  case  of  the  defendant 
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having  received  raonsy  to  the  use  of  the  plaintiff  and  being 
sued  for  that  money.  In  such  a  case  the  plaintiff  may  be 
necessitated  to  go  through  a  long  account  to  prove  his  case, 
but  that  could  not  disentitle  him  to  costs.  In  this  case 
there  was  a  reference  instead. 

In  the  absence  of  any  authority  directly  upon  the  point, 
and  none  was  referred  to,  I  am  of  the  opinion  that  the 
plaintiff  should  have  his  costs  of  suit. 

In  Mc&illiciiddy  v.  GHjffin,  20  Gr.  81,  the  decree  gave 
the  costs  of  suit  against  the  party  whom  the  Master  should 
find  indebted  to  the  other  party  after  a  sale  under  a  power 
of  sale  in  the  mortgage. 

There  will  be  an  order  that  the  defendant  pay  to  the 
plaintiff  the  amount  found  due,  with  interest  and  costs  of 
suit.    Taxation  before  the  Master  at  London. 
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[QUEEN'S  BENCH  DIVISION.] 

Hately  el  AL.  V.  Merchants'  Despatch 
Company  et  al. 

Carrier — Bill  of  lading — Condition  agaimt  liability  for  negligence— Con- 
struction  of— Judgment  agaimt  three  defendants — Separate,  appeals  to 
Court  of  Appeal  and  Divisional  Court. 

The  plaiDtiff,  consignor,  consigned  butter  to  his  co-plaintiffs,  consignees, 
in  England,  and  shipped  it  bj  the  defendant  companies  under  a  contract 
with  the  defendant  Despatch  Company,  on  through  bills  cf  ladin*:, 
making  it  deliverable  to  order  or  assigns,  and  endorsed  by  the  plaintiff 
to  his  co-plaintiH*d,  his  vendees,  in  England,  at  a  through  rate  paid  to 
the  Despatch  Company,  and  apportioned  amongst  them  and  the  two 
other  defendant  companies  by  agreement.  The  butter  was  carried  by 
the  defendants,  the  Great  Western  Railway  Company,  from  London, 
Ontario,  to  New  York,  and  there  deliverea  in  good  condition  ou  a 
barge  belonging  to  the  defendants,  the  Great  Western  Steamship  Com- 
pany. It  remained  on  the  barge  through  the  negligence  of  the  latter 
company  for  some  days  during  very  hot  weather,  whereby  it  was 
damaged,  and  it  was  in  that  condition  received  by  the  consignees,  l^y 
clause  8  of  the  bill  of  lading  it  was  stipulated  that  ^^the  consignees, 
or  party  applying  for  the  goods,  are  to  see  that  they  get  their  right  marks 
and  numbers,  and  after  the  lighterman,  or  wharfinger,  or  party  apply- 
ing for  the  goods,  has  signed  for  the  same,  the  ship  is  to  be  discharged 
from  all  responsibility  for  mis-delivery  or  non-delivery,  and  from  all 
claims  under  this  bill  of  lading."  Osier,  J.,  who  tried  the  case,  found 
in  favour  of  the  plaintiff,  and  gave  a  general  verdict  against  all  the 
defendants. 

Hdd,  per  Hagartt,  C.  J.,  affirming  the  decision  of  Osier,  J.,  that  the 
condition  on  the  bill  of  lading  should,  notwithstanding  the  general 
words  at  the  conclusion,  be  restricted  in  its  application  to  cases  arising 
from  misdelivery  or  non-delivery,  and  did  not  relieve  the  defendants, 
the  steamship  company,  from  liability  for  actual  negligence,  but  that 
the  railway  company  were  not  liable. 

Per  Cameron,  J.  The  condition  in  the  bill  of  lading,  by  its  concluding 
>reneral  terms,  absolved  the  defendants  from  liability  for  the  negligence 
complained  of. 

It  appeared  that  the  Despatch  Company  had  given  notice  of  appeal  to 
the  Court  of  Appeal  from  the  decision  of  Osier,  J.,  before  the  other 
defendants  appealed  to  this  Court.  Per  Armour,  J.  Where  there  is 
11  general  judgment  against  several  defendants  Rule  510  does  not  per- 
mit them  to  sever  and  appeal  to  different  Courts,  but  they  were  all 
bound  to  appeal  to  the  tribunal  to  which  the  defendant  taking  the  first 
step  had  appealed,  and  on  this  ground,  the  appeal  should  be  dismissed. 

This  case  was  tried  at  Toronto  before  Osier,  J.,  without 
a  jury. 

It  was  before  this  Court  after  the  first  trial,  and  the 
judgment  is  reported  in  2  O.  R.  385. 
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not  against  all,  that  such  increased  expenses  or  costs  be 
paid  by  the  defendants  ultimately  unsuccessful. 

During  the  examination  of  one  of  the  witnesses  for  the 
defence,  counsel  for  the  defendants,  The  Merchants' 
Despatch  Company  and  the  Great  Western  Steamship 
Company,  desired  me  to  rule  that  they  were  not  obliged  to 
give  any  evidence  on  the  questions  arising  in  the  action 
between  the  defendants  themselves  until  I  had  determined 
whether  the  plaintiff  had  a  right  to  recover  at  all  against 
any  of  them.  I  held  that  all  the  evidence  they  intended 
to  give,  as  well  against  the  plaintiff  as  against  e^ich  other, 
should  be  given  in  that  trial,  and  that  I  would  not  hear 
the  case  piecemeal,  or  receive  such  e^'idence  afterwards  at 
any  stage  of  the  case.  All  the  defendants  thereupon 
announced  (not  abandoning  the  order  already  mentioned) 
that  the  evidence  given  by  them  was  given  in  answer  to 
the  plaintiff's  case  only,  and  that  they  would  offer  no 
evidence  as  against  each  other.  Much  of  the  evidence  was 
really  to  some  extent  in  support  of  the  plaintiff's  case,  and 
if  any  right  of  contribution  or  indemnity  existed  at  all  as 
between  the  defendants  themselves  it  might  also  be  material 
in  that  aspect  of  the  case.  I  am  not  satisfied  that  the 
order  in  question  was  one  which  could  have  been  properly 
made  under  the  Judicature  Act,  or  if  it  could  that  it 
ought  to  have  been  made  in  the  circumstances,  tending  as 
it  necessarily  does  to  largely  increase  the  costs,  and  encum- 
ber and  embarrass  the  proceedings  in  the  action.  I  only 
refer  to  it  here  because  the  course  taken  by  the  defendants 
at  the  trial  may  have  a  bearing  on  the  question  of  costs. 

As  against  the  defendants,  the  Despatch  Company,  the 
plaintiffs  are  entitled  to  recover.  The  contract  with  them 
is  evidenced,  as  I  think,  by  the  four  telegrams  of  the  22nd 
August,  which  passed  between  the  plaintiff  Hately  and 
Mr.  Barr  (a),  who,  I  find  as  a  fact,  was  the  agent  of  those 
defendants  duly  authorized  to  make  such  a  contract.  J 
think  the  defendants  by  that  contract  agreed  that  the 
butter  should  go  by  a  ship  sailing  on  the  27th  August,  so 
far  as  that  is  material. 

It  is  true  the  circular  Or  advertisement  which  the  plain- 
tiff had  seen  spoke  of  "  intended  sailings  "  only,  but  he 
might  well  assume  that  Barr  had  ascertained  by  commu- 
nication with  his  principals  in  New  York  that  a  vessel 
would  sail  on  that  day  ;  and  considering  the  season  and  the 
nature  of  the  consignment,  it  was  important  that  it  should 
(a)  See  page  744. 
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not  be  shipped  until  the  sailing  date  was  definitely  known. 
I  do  not  attach  any  special  significance  to  the  expression 
in  Barr's  second  telegram,  "  If  they  will  take  it,"  in  refer- 
ence to  the  sailing  on  the  27th,  because  in  the  same  mes- 
sage he  says  he  will  "  wire  New  York  to  place;"  and  the 
last  telegram,  sent,  as  may  be  inferred,  after  he  had  done 
so,  expressly  directed  the  plaintiff  to  ship  the  butter.  Nor 
can  the  plaintiff  be  affected  by  the  knowledge  which  at 
that  time  his  New  York  agent,  Templeton,  may  have  had 
of  the  dates  of  sailing,  for  he  was  not  his  agent  in  that 
particular  transaction,  and  the  agreement  was  not  made 
through  him. 

I  find  that  the  butter  was  delivered  to  the  defendants, 
The  Great  Western  Railway  Company,  in  good  order  and 
condition  at  London,  and  I  think  there  is  nothing  in  the 
evidence  which  would  warrant  me  in  finding  that  it  did 
not  arrive  in  New  York  in  the  same  condition,  notwith- 
standing some  delay  for  which  all  the  defendants  would  be 
answerable,  caused  by  their  disputes  on  disagreement  as  to 
the  division  ot  the  rate. 

But  for  this  I  think  it  could  have  been  sent  forward  in 
time  for  any  ship  leaving  New  York  on  the  27th  August 
No  vessel  of  the  Edwards  or  Great  Western  lines,  however_ 
sailed  before  the  3rd  September.  On  that  day  the  "Dorset*^ 
sailed,  but  without  the  plaintifli^s  butter.    I  find  that  it> 
could  a»»d  ought  to  have  been  shipped  at  the  very  latesb 
by  that  vesnel,  and  that  up  to  the  3rd  September  there 
is  no  reason  t(^  suppose  it  had  been  injured  by  the  delay. 
After  that  time  it  remained  for  some  time  upon  the  barge 
of  the  steamship  company,  upon  which  the  connection  of 
the  Great  Western  Railway  Compaay  had  delivered  it,  on 
the  East  River,  exposed  and  evidently  sustainin^^  serious 
injury  from  the  heat  of  the  weather.    I  think  there  can 
be  no  reasonable  doubt  that  the  condition  in  which  it  was 
afterwards  found  arose  from  this  cause,  and  for  the  loss 
sustained  in  consequence  I  think  that  the  Despatch  Com- 
pany are  responsible. 

The  other  defendants,  as  at  present  advised,  I  also  hold 
to  be  liable,  notwithstanding  the  conditions  in  the  bill  of 
ladifig,  on  the  ground  of  their  actual  negligence  and  want 
of  care  in  the  transmission  of  the  goods;  the  railway 
company,  because  it  was  their  duty  to  see  that  the  goods 
were  actually  delivered  to  the  steamer,  or  on  the  steam- 
ship conl|^y*s  pier,  instead  of  contenting  themselves  aa 
they  did  with  delivery  on  board  of  a  barge;  and  the  steam- 
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ship  company,  because,  having  received  them  on  their 
barge  for  shipment  by  the  **  Dorset,"  they  failed  without 
any  tanorible  reason  to  put  them  on  board,  and  entirely 
neglected  to  take  any  precautions  against  the  goods  being 
injured  by  the  heat  while  waiting  for  the  next  steamer. 

The  plaintiffs  are  entitled  to  recover  as  damages  the  loss 
sustained  in  consequence  of  the  deterioration  in  the  quality 
of  the  butter ;  that  is  to  say,  the  difference  between  the 
price  the  butter  would  have  brought  in  the  condition  in 
which  it  was  shipped,  and  that  actually  realized — $1,547. 
I  do  not  make  any  allowance  for  telegrams,  surveyors' 
charges,  or  damages  on  protest  of  the  plaintiff  Hately*s 
bills  of  exchange  drawn  against  the  bills  of  lading,  these, 
as  it  seems  to  me,  not  being  damages  which  can  be  reason- 
ably said  to  have  been  in  contemplation  of  the  parties  as 
resulting  from  a  breach  of  their  contract. 

I  direct  judgment  for  the  plaintiffs  for  the  sum  of 
$1,547  and  interest  from  the  17th  January,  1882,  against 
all  the  defendants,  with  costs  of  suit  other  than  the  costs 
of  the  first  trial  and  of  the  motion  for  the  new  trial,  which 
were  reserved  to  be  disposed  of  by  the  Court. 

From  the  course  taken  by  the  defendants  at  the  trial,  I 
am  unable  to  pronounce  any  finding  as  to  their  liability 
as  between  themselves,  or  to  say  whether  any  one  of  them 
should  indemnify  the  other  against  loss  arising  out  of  any 
of  the  matters  in  question. 

The  Merchants'  Despatch  Company  did  not  move 
against  the  learned  Judge's  finding.  The  other  defendants 
moved  separately. 

November  30th,  ISSS,— Osier,  Q.  G,  and  Plumb,  for  the 
Steamship  Company.  The  defendants  delivered  the  goods 
as  they  received  them,  i.  e.,  damaged.  The  shipping  bill 
shews  their  contract  and  liability.  The  judgment  is 
wrong,  because  it  finds  that  the  butter  was  injured  on  the 
"  Lighter,"  and  so  the  Steamship  Company  is  not  liable. 
The  lighterman  was  agent  only  for  the  Merchants'  Despatch 
Company,  and,  as  he  said,  he  had  nothing  to  do  with  the 
Steamship  Company.  He  admitted  that  the  damage  was  all 
done  on  the  lighter  before  3rd  September,  the  date  of 
defendants'  receipt  of  the  goods.  The  i^c6ipt  at  Liverpool 
was  an  absolute  discharge  of  all  the  defend^atoj  notice  not 
being  given  of  a  patent  defect.   No  claim  ivia^made  for 
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six  weeks.  In  any  case  the  butter  was  destroyed  by  the* 
extraordinary  heat.  The  plaintiff,  it  is  true,  had  provided 
ice,  but  he  should  have  provided  it  to  the  end  of  the  transit 
This  loss  was  au  act  of  God.  The  defendants  iced  to  New 
York,and  the  plaintiff  should  have  provided  iceat  New  York-  ^  j^J^. 
Vogel  V.  Grand  Trunk  R.  W.  Co.,  2  O.  R  197,  does  not^J-^^^^^ 
govern,  because  the  statute  does  not  apply  in  this  caser  ^^.e- 
Browne  on  Carriers,  86-7.  Plaintiff  cannot  bring  an  actionem  ^^j^ 
against  the  three  defendants  without  shewing  which  ar^-:^^^ 
chargeable  with  the  damage,  and  an  innocent  defendan^^:^^^ 
must  be  discharged.  Moreover,  the  Merchants'  DespatcF^j^^j 
Company  have  not  given  any  evidence  against  thea&^^^g^ 
defendants. 

8,  H.  Blake,  Q.  Cf.,  and  Millar,  for  the  Merchant:#-^^, 
Despatch  Company,  referred  to  Laughlin  v.  Chicago  arr^- 
NoHh  Westei-n  R.  W.  Co.,  28  Wis.  204,  as  shewing  that  t!^^^^ 
last  carrier  is  liable. 

Casaels,  Q.  C,  for  the  Great  Western  Eailway  Compac^q^ 
cited  Ontario  Judicature  Act  Rules  91,  94;  Harvey  v.  Gr-^sat 
Western  R.  W,  Co.,  7  A.  R.  718.    The  Great  Wester 
Railway  Company  have  cleared  themselves  of  negligenee  r 
Hai-uey  v.  Great  Western  R.  W.  Co.,  9  P.  0.  80.   Tb&  ' 
judgment  of  the  learned  Judge  at  the  trial  practica//^^ 
exonerates  the  defendants. 

Moss,  Q.  C,  for  the  plaintiff.  Under  Rule  94  all  thes^ 
defendants  are  rightly  joined.  There  is  also  a  several 
contract  with  each,  and  each  is  liable  to  the  plaintiff  to 
carry  to  the  end.  He  cannot  relieve  himself  by  the  fact 
that  the  damage  took  place  while  the  goods  were  in  the 
hands  of  another  defendant :  Muschamp  v.  London  and 
Preston  Junction  R.  W.  Co.,  8  M.  &  W.  421 ;  WUby  v. 
West  Cornwall  R.  W.  Co.,  2  H.  &  N.  707;  Booth  v. 
Biscoe,  2  Q.  B.  D.  196 ;  Child  v.  Stenning,  1 1  Ch.  D.  82.  But 
none  of  the  defendants  have  succeeded  in  relieving  them- 
selves. The  Great  Western  Railway  Company  are  liable 
on  their  conditions  until  the  goods  have  either  got  on 
board  ship,  or  on  the  Steamship  Company's  pier:  Her^ 
derson  v.  Stevenson,  L.  R.  2  H.  L,  Sc.  App.  470.  The 
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conditions  do  not  a})ply  to  a  case  of  negligence:  Fitzgerald 
V.  Grand  Frank  R.  W,  Co.,  4  A.  R.  601,  S.  C.  5  S.  C.  204- 
Phillipps  V.  Clarky  2  C.  B.  N.  S.  15G ;  Gill  v.  Manchester 
Jt.  W.  Co.,  L.  R  8  Q.  B.  186;  D'Arc  v.  London  and 
NoHh  Western  U.  W.  Co.,  L.  R.  9  C.  P.  325  ;  Lyon  v. 
Mells,  5  East  427. 

February  16,  1884.  Hagarty,  C.  J.— The  Merchants' 
Despatch  Company  was  incorporated  in  the  State  of  New 
York,  one  Barr  being  their  agent  here  in  Toronto. 

They  undertook  contracts  of  freight  to  almost  all  points 
in  the  United  States,  to  England,  and  elsewhere. 

They  had  traffic  arrangements  with  the  Great  Western 
Railway  Company  of  Canada,  the  New  York  Central,  and 
Hudson  River  Railway,  and  the  defendants,  the  Steamship 
Company. 

The  evidence  from  the  telegrams,  letters,  and  oral  testi- 
mony leave  no  room  for  doubt  that  this  despatch  company 
contracted  with  the  plaintifi'  for  carriage  to  England  at  a 
through  rate. 

The  evidence  very  clearly  shews  a  large  damage  to  the 
butter  shipped,  and  the  original  contractors  for  carriage 
should  be  held  responsible  therefor. 

I  concur  in  the  remarks  of  my  learned  brother  as  to  the 
great  embarrassment  and  inconvenience  caused  by  the 
joinder  of  these  several  defendants. 

I  do  not  see  what  other  course  he  could  have  taken  in 
dealing  with  the  evidence  at  nisi  pHvs. 

I  understood  from  the  various  counsel  in  argument  that 
we  are  not  asked  to  decide  as  to  the  rights  of  the  several 
defendants  against  each  other,  but  merely  as  to  plaintiffs 
right  to  recover  against  one  or  more  of  them. 

I  find  the  facts  apparently  to  be  thus:  The  butter 
came  down  from  London^to  the  Bridge,  and  in  consequence 
of  some  confusion  as  to  the  apportiontment  of  the  rates  of 
carriage  it  was  detained  for  the  best  part  of  a  day  on  the 
American  side,  and  was  then  sent  down  to  New  York  via 
Central  Railway  in  a  properly  iced  car. 
92— VOL.  IV  oju 
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I  see  no  reason  whatever  for  finding  that  •  any  damage 
was  sustained  by  the  butter  up  to  its  arrival  at  New  York,^ 
or  any  actionable  negligence  up  to  that  time.    So  I  should  J 
find  as  a  juror. 

It  arrived  at  the  Bridge  in  a  Merchants'  Despatch  car-a 
for  butter  or  fruit,  and  was  properly  received. 

On  the  morning  of  25th  August  the  car  was  handedE^ 
over  to  the  New  York  Central  Railway,  and  went  ea8^« 
that  afteruoon. 

It  arrived  in  New  York  on  Sunday  morning,  SStFi;^ 
August.    This  was  said  to  be  fair  avemge  time,  and  I 
no  evidence  to  the  contrary. 

Mr.  Mcllhaney  appears  to  be  the  general  freight  agecrx: 
at  New  York,  and  Barr,  the  agent  here,  was  in  constat:.^ 
communication  with  himjas  tojthis  shipmetnt,  and  advisi^^  j 
him  thereof.  It  was  understood  that  urgent  despatch  w-^^ 
required  by  the  first  available  steamer. 

The  "  Dorset"  and  the  "  Bristol,"  vessels  of  the  def^Q, 
dants*  Steamship  Line,  were  to  go  apparently  the 
week  in  September,  and  the  parties  in  New  York  seen  to 
hpve  been  fully  advised. 

A  great  deal  of  evidence  was  given  as  to  the  precise 
time  when  the  butter  could  be  considered  as  delivered  to 
and  under  the  contract  of  the  steamship  company. 

It  was  sworn  that  no  freight  is  ever  sent  down  to  Ae 
steamship  company's  vessels  until  the  latter  company 
notify  their  readiness,  and  give  what  is  called  a  permit  to 
send  goods  by  a  named  ship.  The  permit  in  this  case 
cannot  be  found,  or  is  not  produced. 

The  evidence  of  Louis  Saphel  at  the  trial  explains 
the  course  of  proceeding.  He  is  clerk  of  Mcllhaney.  His 
order  is  produced,  dated  August  29th. 

It  is  addressed  to  Haskill,  agent  of  railways,  and  of  the 
different  depots  where  freight  is  received.  It  directs  deli- 
very to  steamer  Dorset,"  at  pier  18,  East  Biver,  of  this 
butter,  adding,  "would  like  to  have  it  to-day  if  posdfale 
but  will  receive  early  to-morrow  morning." 

The  clerk  says  he  could  not  have  put  in  the  name  of 
the  steamer  unless  he  had  thair  nermit. 
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The  New  York  Central  have  a  lighterage  department. 
Knickerbocker,  a  witness,  was  in  that  department.  He 
says  he  received  this  order  from  Mcllhaney's  office.  A 
permit  was  then,  as  usual,  attached  to  the  order.  He  com- 
municated with  the  station  to  deliver  the  property.  He 
says  they  will  receive  no  order  without  a  permit.  He 
produced  his  telegram  to  deliver  to  "  Dorset "  same  day, 
29th  August. 

Geo.  W.  Haines,  examined  on  commission,  swore  that  he 
was  in  the  employ  of  the  New  York  Central,  and  through 
them  for  the  Merchants*  Despatch  Company ;  that  about 
1.30  p.  m.,  on  29th  August,  he  took  on  board  his  Lighter 
this  butter  at  65th  street,  finished  loading  about  6  p.  m. 
He  took  the  butter  from  the  car,  a  new  car  which  had 
About  six  tons  of  ice  in  it ;  thinks  it  was  in  good  condition 
when  he  got  it ;  kegs  perfectly  clean. 

This  witness  considers  that  butter  would  have  been  all 
right  if  taken  when  he  first  brought  it  to  pier  18. 

A  tug  came  at  11  p.  m.,  and  took  him  down  to  pier  No. 
4,  and  from  thence,  at  7.15  am.,  to  the  pier  where  the 
"Dorset "  lay,  on  the  morning  of  30th  August. 

The  "Dorset"  was  then  discharging;  could  not  get  along- 
side ;  could  not  get  into  the  slip  till  afternoon ;  and  there 
he  blocked  up  the  slip  entirely.  Lay  there  that  afternoon 
and  night. 

That  in  the  morning  when  he  first  reached  the  pier,  he 
delivered  the  papers  annexed  to  the  commission  marked  1 
and  2,  to  the  steamship  company's  clerk  on  the  wharf. 
These  papers  set  forth  the  shipment  of  butter,  and  name 
of  barge,  and  where  it  came  from,  name  of  steamer  and 
destination,  &c.  He  said  he  told  the  clerk  it  was  butter, 
and  the  clerk  said  it  was  all  right. 

At  8  a.m.  next  morning,  31st  August,  a  stevedore  came 
and  said  he  must  clear  the  slip,  and  that  he  would  take 
his  barge  and  tow  it  over  to  Brooklyn,  and  leave  him  there 
three  or  four  hours.  The  stevedore  got  a  tug  and  towed 
him  over  and  left  him  there.  The  tug  did  not  belong,  he 
aaid,  to  his  railroad  or  the  despatch  company. 


732  THE  ONTARIO  REPORTS,  1884. 

He  lay  at  Brooklyn  till  September  2nd,  at  11  a.m. ;  the— 
same  tug  came  and  took  him  back.    They  commenced  to  ^zz>o 
unload  at  2:30  p.m.,  that  day,  and  finished  September  3rd,^ 
at  5  p.m.    When  they  unloaded  he  saw  the  butter  lunning^g^ 
out  of  the  kegs  in  quantities.    The  weather  was  very  hot.^^^j. 

The  day  after  they  took  him  to  Brooklyn  he  went  to^^  ^ 
the  stevedore  and  asked  how  long  he  was  to  be  kept.  Th^^cr^^T^g 
stevedore  said  :  "  You  stay  over  there  till  I  get  ready  tcM-  ^ 
come  after  you.  *  *  When  I  want  you  I  will  send  ^^-j  ^ 
tug  after  you."  This  was  the  same  stevedore  who  orderca-^^^ 
him  to  go  to  Brooklyn. 

A  receipt  was  given  by  Armstrong,  receiving  clerk,  f^fcr  for 
the  goods  on  the  3rd  September,  to  go  by  "  Bristol." 

The    Dorset "  sailed  on  the  3rd  September,  but  did  ir^^Diot 
take  the  butter. 

Templeton,  a  witness  resident  in  Brooklyn,  on  receipt  — *  of 
a  telegram  from  the  plaintiff  on  August  30th,  went  to  1'  '■  ier 
18  where  the  "  Dorset "  lay,  and  in  their  office  on  the  \  ner 
saw  Armstrong,  the  receiving  clerk  of  the  Steamship  fii 
pany. 

He  enquired  about  the  butter  and  shewed  him  plainL.  ^ff's 
telegram.    The  clerk  said  it  was  all  right,  that  the  ba  t^tet 
was  here  this  forenoon.     Templeton  asked  when  the 
**  Dorset"  would  go.    The  clerk  said  probably  on  the  2iid 
September.  He  said  the  butter  was  received  that  forenoon. 

This  was  about  four  in  the  afternoon.  He  says  that 
from  what  passed  he  had  no  doubt  the  butter  had  been 
received,  and  would  go  in  the  "  Dorset." 

He  telegraphed  so  to  the  plaintiff  next  day :  "  Butter 
in  Bristol  steamer  '  Doi-set.'    Sailing  Thursday." 

Mcllhaney's  evidence  corroborates  all  this  circumstanti- 
ally. 

Flannery,  who  had  been  for  years  the  only  stevedore  of 
the  Steamship  Company,  was  examined  at  great  length. 
He  professed  to  have  no  recollection  whatever  of  the  ship- 
ment of  this  butter,  or  of  having  given  any  orders  about 
sending  it  to  Brooklyn,  or  bringing  it  back.  Denies  that 
he  ever  employs  tugs  to  remove^Iighters,  &c,  but  appeals 
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to  the  harbour  master,  and  sometimes  for  him  he  hails  a 
tug  to  come. 

Raymond,  a  tug  proprietor,  remembers  nothing  of  this 
matter,  but  says  he  was  often  employed  to  move  lighters 
^bout  the  pier,  and  sometimes  Flannery,  the  stevedore, 
would  say  that  he  would  like  the  tug  to  get  that  lighter 
or  canal  boat  here  or  there  about  the  pier. 

Morgan,  the  general  agent  of  the  Steamship  Company 
was  examined.  He  denied  all  knowledge  of  a  permit  having 
been  issued.  He  admitted  the  general  arrangement  with 
the  Despatch  Company  and  the  railways  for  the  forward- 
ing of  through  freight,  and  that  freight  like  butter  should 
go  by  the  first  ship  after  receipt,  but  contends  that  this 
freight  never  got  alongside  the  "Dorset."  He  did  no 
know  of  the  diflSculty  till  after  the  butter  was  put  into 
the  "Bristol."  He  admits  the  stevedore  sometimes  employs 
tugs  on  special  authority  given,  and  they  have  a  genera 
contract  with  a  tug  boat  man  for  a  certain  amount  per 
steamer,  and  he,  apparently,  does  all  work  required.  He 
says  the  receiving  clerk  has  nothing  to  do  with  goods  on 
lighters,  only  when  put  on  the  dock  :  that  if  the  butter 
had  been  put  on  the  dock,  or  alongside  the  steamer  on 
50th  or  31st  August,  it  would  have  gone  on  the  "  Dorset.' 
On  the  back  of  the  receipt  given  by  receiving  clerk  there  is 
a  printed  extract  from -bill  of  lading.  He  admits  notice 
from  Mcllhaney  of  this  shipment  having  been  sent  from 
Canada  about  August  2drd. 

A  notice  is  attached  to  his  examination,  dated  29th 
August,  from  Mcllhaney  of  the  arrival  at  New  York  of  the 
property  engaged  to  be  sent  to  Bristol,  describing  this 
hutter,  and  requesting  permit  at  once.  The  receipt  of 
this  is  admitted. 

At  the  trial  it  was  proved  by  the  a<2:ent,  Morgan,  that  the 
steamship  carried  the  goods  on  a  contract  made  with  the 
Despatch  Company  under  their  bills  of  lading  2, 3,4,5,  and  6. 

The  "  Bristol"  appears  to  have  been  lying  at  Brooklyn 
-on  30th  August  She  afterwards  came  over  to  pier  18. 
She  sailed  from  New  York  on  7th  Septembet  with  tbe 
butter. 
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I  cannot  find  that  Armstrong,  the  receiving  clerk,  wa» 
examined.    His  father,  for  whom  he  was  temporarily 
acting,  was  absent  at  that  time,  and  was  examined  at  ^ 
prodigious  length.    I  presume,  because  he  knew  nothing^^^^g 
very  important. 

The  evidence  is  most  voluminous,  taken  at  inordinate^^^^ 
length,  and  with  wearisome  iteration  and  technical  objec-  .:z:^::c- 
tion  and  exception.  It  is  much  to  be  regretted  *hvi^  arx  at 
suitors  have  to  incur  an  amount  of  expense  so  disproporraKror- 
tiuned  to  the  value  of  the  matter  in  dispute. 

The  evidence,  I  think,  shews  that  there  was  no  negligenc^:^  jce 
proved  or  damage  incurred  to  this  butter  during  it:*'  Mts 
passage  from  London  via  the  Great  Western  to  the  Sus^s=--8* 
pension  Bridge,  and  from  thence  over  the  New  YorCT — k 
Central  to  New  York:  that  it  was  not  unreasonabl  V 
delayed,  and  was  carefully  iced :  that  there  was  no  evidencs?^ 
to  shew  negligence  or  damage  down  to  its  arrival  on  th 
morning  of  August  30th,  at  pier  18,  where  the  steamer 
"  Dorset"  was  lying. 

I  think  the  evidence  is  clearly  in  favour  of  our  finding 
that  the  Steamship  Company  had  been  duly  notified  about 
23rd  August  of  this  shipment  intended  for  them,  and  that 
on  29th  August  they  sent  the  usual  "  permit"  to 
Mcllhaney*s  office  for  shipment  oT  the  butter  by  the 
"  Dorset that  with  proper  care  and  despatch  the  New  York 
Central  lighter,  on  this  authority  from  the  steamship  com- 
pany, took  the  butter  to  the  pier  18,  and  notified  the 
receiving  clerk  of  that  company  on  the  pier,  giving  him 
the  papers  and  informing  the  company  through  him  that 
the  butter  was  then  at  the  pier  :  that  the  said  company,, 
through  their  stevedore,  ordered  the  lighter  in  which  they 
knew  this  butter  was  away  from  their  fiier,  and  had  it 
taken  over  to  Brooklyn :  that  next  day  the  lighterman 
came  and  remonstrated  at  the  pier,  and  was  told  by  the 
company's  stevedore  that  he  must  stay  there  till  he  was 
sent  for :  that  the  company  brought  him  back  to  pier  18  on 
September  2nd,  and  that  afternoon  commenced  loading,  and 
finished  next  day  on  the  "  Bristol,"  which  did  not  sail  till 
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7th  September,  the  "  Dorset  "  sailing  on  3rd  September, 
the  day  the  butter  was  fully  loaded  on  the  *'  Bristol/* 

I  consider  Templeton*s  evidence,  as  to  what  took 
place  between  him  and  the  receiving  clerk  on  August 
30th,  as  corroborative  of  the  lighterman's  account  of  the 
afl'air. 

I  find  that  the  damage  done  to  the  butter  was  certainly 
done  while  on  board  the  lighter,  and  after  its  arrival 
at  pier  18. 

I  also  hold  that  on  the  evidence  the  butter  must  be  con- 
sidered as  in  the  hands  of  the  Steamship  Company  from 
the  morning  of  the  30th  August,  and  that  it  was  through 
the  action  of  their  officers  that  the  extraordinary  delay 
cjiusing  the  damage  was  allowed  to  take  place. 

I  find  as  a  question  of  fact  that  the  Great  Western 
Railway,  the  New  York  Central  Railway,  and  this  steam- 
ship were  all  engaged  in  the  carriage  and  transport  of 
freight  from  this  Province  to  Bristol,  in  England,  and  that 
the  defendants,  the  Merchants*  Despatch  Company,  soli- 
cited and  took  contracts  for  freight  at  through  rates,  such 
through  rate  being  apportioned  by  agreement  between  the 
ditlerent  companies  concerned  in  the  carriage. 

The  Steamship  Company  admit  that  they  carried  on  the 
through  bill  of  lading  given  on  shipment  at  L(mdon  by 
the  Great  Western  Railway.  Clause  No.  7  therein  is 
endorsed  on  the  receipt  for  the  butter,  given  by  the 
receiving  clerk  to  the  lighterman  on  date  of  3rd  Sep- 
tember.   The  bill  of  lading  is  heailed  : 

"  Foreign  bill  of  lading.  Great  Western  Railway,  Mer- 
chants' Despatch  Transportation  Company,  and  the  Great 
Western  Line  ot  S.  S.  from  New  York,  from  London, 
Ontario,  to  Bristol,  England.  * 

The  agent  signing  professes  to  do  so  for  the  Great 
Western  Railway,  its  connections  and  Steamship  Com- 
panies. 

"  Signed,         Wm.  Brown, 

Ayent  severally,  but  not  joihtly'* 
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Sec.  2  provides  that  the  Qreat  Western  Railway  and  its 
connections  shall  not  be  answerable  for  damage  to  perifih- 
able  propei*ty  of  any  kind  occasioned  by  delays  from  any 
cause,  or  from  change  of  weather. 

Sec.  4.  That  the  company  alone  shall  be  answerable  for 
loss  or  damage  in  whose  actual  custody  the  same  may 
at  the  happening  of  such  loss. 

Sec.  6.  That  the  liability  of  the  Great  Western  Railway 
and  its  connections  as  common  carriers  terminates  on  deli— . 
very  of  the  goods  to  the  steamer  or  Steamship  Company'^ 
pier  at  New  York,  when  the  responsibility  of  the  steam, 
ship  company  commences,  and  not  before. 

Sec.  7.  That  the  property  shall  be  transported  fron^a^^Kin 
New  York  to  Bristol  by  said  Steamship  Company,  to  b^^KzzDe 
delivered  from  the  ship's  deck  in  like  good  order  an  Gi^^d 

condition  at  Bristol  with  certain  exceptions,  as  from  sweat.  .=5- 

ing,  leakage,  breakage,  or  from  stowage,  &c. 

I  do  not  think  the  injury  done  to  this  butter,  by  nelgect 
prior  to  actual  shipment,  can  be  excused  under  any  of 
these  exceptions  in  a  case  like  this. 

Sec.  8  declares  that  consignees  or  parties  applying  for  ^ 
goods  are  to  see  that  they  get  their  right  marks  and  ^ 
numbers,  and  after  the  lighterman  or  wharfinger,  or  the 
party  applying  for  the  goods,  has  signed  for  the  same  the 
ship  is  to  be  discharged  from  all  responsibility  for  mia- 
deliveiy  or  non-delivery,  and  from  all  claims  under  this 
bill  of  lading. 

It  was  urged,  on  behalf  of  the  Steamship  Company,  that 
tlie  receipt  of  the  butter  by  the  consignees  in  Bristol  and 
Cardiff  was  an  absolute  discharge  to  them  from  all  res- 
ponsibility. I  do  not  agree  to  this.  We  must  give  the 
clause  already  cited  from  section  8  a  reasonable  construc- 
tion. I  do  not  think  it  makes  out  a  defence.  Misdelivery 
and  nondelivery  are  the  things  aimed  at,  and  the  clause 
should  not  be  extended  further. 

The  evidence  called  by  defendants  went  to  shew  that 
extei-nally  the  kegs  appeared  right :  external  damage  to 
one  keg  is  specially  noted  in  one  of  the  receipts. 
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It  only  remains  to  decide  whether  judgment  should 
be  against  all  the  defendants  or  not. 

Absolute  justice,  apart  from  any  technical  rule,  would 
suggest  that  the  defendants,  the  Great  Western  Railway 
Company,  should  be  absolved  from  liability,  and  judgment 
be  against  the  Despatch  Company  and  the  Steamship  Com- 
pany, with  full  costs,  as  joint  tort  feasors. 

The  judgment  of  the  Privy  Council,  in  Moore  v.  Harris, 
L.  R.  1  App.  Cas.  318,  not  cited  on  the  argument,  seems 
the  strongest  in  favour  of  defendants. 

There  the  condition  was :  "  No  damage  that  can  be 
insured  against  will  be  paid  for,  nor  will  any  claim 
whatever  be  admitted  unless  made  before  the  goods  are 
removed^ 

The  goods  (tea)  were  shipped  from  England  as  through 
freight  to  Toronto,  to  be  delivered  in  Montreal  to  Grand 
Trunk  Railway  Company,  and  thence  to  Toronto. 

It  appeared  that  the  tea  was  damaged  on  board  the  ship 
by  chloride  of  lime  used  for  disinfectant  purposes. 

On  the  13th,  16th,  and  17th  May  the  tea  was  taken  to 
the  plaintifTs  warehouse  from  the  railway  station  in 
Toronto. 

On  the  18th  and  27th  May  the  tea  was  examined  and 
found  injured ;  no  notice  was  given  to  the  defendants,  the 
ship  owners,  till  the  30th  May. 

The  judgment  is  very  full.  The  Court  say,  at  p.  329  : 
"  When  a  condition  to  this  effect  is  found  in  a  bill  of  lading, 
expressed  in  language  which  in  its  ordinary  and  natural 
sense  includes  all  damages,  whether  latent  or  not,  can  the 
Courts  undertake  to  say  that  it  is  so  unreasonable  that  the 
parties  could  not  have  meant  what  they  said  ?  ♦  ♦  No  reasons 
for  narrowing  the  scope  of  the  condition  can  be  gathered 
from  the  general  tenor  of  the  instrument,  which  is  mani- 
festly framed  throughout  with  a  view  to  exempt  the  ship- 
owners (as  far  as  could  be  foreseen)  from  liability  for 
damage." 

The  object  and  fairness  of  such  conditions  are  much  dis- 
cussed. 

93 — VOL.  IV  O.R. 
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We  must  in  inmd  that  in  our  case  the  damage  is 
shewn  to  have  occurred  through  the  shipowners*  negli- 
gence after  the  goods  had  come  under  their  control  and 
hefoi-e  actual  shipment. 

Then  the  condition  already  cited  ought,  I  think,  to  be 
rend  not  as  the  condition  in  Moore  v.  Harris,  of  an  abso- 
lute character  covering  every  contingenc}^  but  as  referring 
to  and  narrowed  by  its  own  subject  matter.  Parties  are 
to  see  that  "  they  get  their  right  marks  and  numbers"  and 
after  they  have  signed  for  the  same  the  shipowner  is  to 
be  discharged  from  all  responsibility  for  misdelivery  or 
nondelivery,  and  from  all  claims  under  this  bill  of  lading. 

I  think  this  should  be  read  as  con6ned  to  responsibility 
as  to  the  right  marks  and  numbers,  and  to  misdelivery  on 
nondelivery. 

No  bill  of  lading  was.  actually  given  in  New  York  by 
the  Steamship  Company.    Their  receipt  for  the  goods  has 
printed  on  its  back  the  extracts  from  the  bill  of  lading, 
clause  No.  7 ;  but  No.  8,  the  clause  as  to  receipt  of  goods 
in  England,  does  not  there  appear. 

I  think  we  should  carefully  confine  any  condition 
assuming  to  discharge  the  carrier  from  all  responsibility 
for  negligt  nee  cleai  ly  proved  against  him  to  the  narrowest 
limit  consistent  with  fair  interpretation,  and  with  this 
view  I  distinguish  it  from  the  unequivocal  and  universal 
condition  in  Moore  v.  Harris. 

The  tendency  of  the  authorities  seems  to  me  to  be  against 
extending  these  conditions  where  actual  negligence  is 
ch-arly  proved. 

I  may  refer  to  such  cases  as  Maiiin  v.  Grreat  Indiun 
Ptnivsvlar  R.  F.  Co.,  L.  R.  3  Ex.  12 ;  Czech  v.  General 
Slcam  Navigation  Co.,  L.  R.  3  C.  P.  14 ;  UArc  v.  London 
and  Korth'Westeim  R.  W.  Co.,  L.  R.  9  C.  P.  325. 

Our  own  Parliament  has  passed  statutes  to  prevent  rail- 
way companies  from  contracting  themselves  out  of  liability 
where  actual  negligence  is  shewn. 

On  the  whole  I  think  the  judgment  should  stand  against 
the  Despatch  Company  and  the  Steamship  Company,  with 
full  costs  of  suit  from  the  beginning. 
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I  think  the  judgment  should  be  in  favour  of  the  defen- 
dants, the  Great  Western  Railway  Company. 

But  under  all  the  circumstances  of  this  very  peculiar 
case,  the  traffic  arrangements  entered  into  by  the  defen- 
dants inter  ae,  and  the  apparent  joint  determination  to 
resist  this  unfortunate  plaintiff's  claim  at  enormous 
expense,  I  think  there  should  be  no  costs  of  defence  for 
this  company  against  the  plaintiff. 

Armour,  J. — This  cause  was  tried  by  Mr.  Justice  Osier, 
without  a  jury,  at  the  last  Summer  Assizes  for  the  City  of 
Toronto,  and  judgment  was  given  by  him  against  all  the 
defendants  on  August  2nd,  1883,  for  the  sum  of  81,547, 
with  interest  from  January  17th,  1882,  and  with  costs  other 
than  those  reserved  by  this  Court  on  the  granting  of  the 
new  trial  herein.    The  firet  named  defendant  gave  notice 
of  appeal  from  that  judgment  to  the  Court  of  Appeal,  and 
each  of  the  other  defendants  afterwards  served  notice 
upon  the  plaintiff  and  upon  the  other  defendants  of  its 
intention  to  apply  to  this  Court  to  set  aside  the  said 
judgment  so  far  as  it  affected  it,  and  argument  was  had 
upon  these  applications  on  the  30th  November,  1883,  and 
it  was  admitted  on  the  argument  by  the  counsel  tor  all 
parties  that  the  first  named  defendant  had  aj^pealed  to 
tho  Court  of  Appeal ;  and  it  is  said  thit  rule  510  permits 
this  course  to  be  adopted,  and  that  under  its  piovisions 
one  defendant  can  apply  against  a  joint  judgment  given 
against  two  or  more  defendants  by  a  Judge  who  has  tried 
the  cause  without  a  jury  to  the  Court  of  Appeal,  and  that 
the  other  or  other  defendants  can  apply  against  the  same 
judgment  to  the  Divisional  Court.    If  this  rule  permits 
this  to  be  done  bj'  defendants  against  whom  there  has 
been  a  joint  judgment  recovered  it  must  also  permit  it  to 
be  done  by  joint  plaintiffs  whose  action  has  been  dismissed. 
Thus  A  and  B,  partners,  having  sued  for  a  pai*tnership 
claim,  and  their  action  having  been  tried  by  a  Judge 
without  a  juiy  and  dismissed,  A  can  apply  to  the  Court  of 
Appeal  for  a  reversal  or  variation  of  the  judgment  against 
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him,  and  B  can  apply  to  the  Divisional  Court  for  a 
reversal  or  variation  of  the  judgment  against  him.  A  will 
have  to  bring  B  before  the  Court  of  Appeal  on  the  hearing, 
and  B  will  be  entitled  to  be  heard  there  in  protection  of 
his  rights,  and  B  will  have  to  bring  A  before  the  Divi- 
sional CJourt  on  the  hearing,  and  A  will  be  entitled  to  be 
heard  there  in  protection  of  his  rights,  and  the  defendant 
will  be  harassed  and  vexed  by  being  brought  before  both 
Courts  ;  and  the  result  may  be  that  the  Court  of  Appeal 
will  dismiss  his  appeal,  and  that  the  Divisional  Court  will 
allow  B's  appeal,  or  will  grant  him  a  new  trial. 

In  this  case  the  plaintiff  has  recovered  against  all  the 
defendants  a  joint  judgment  for  the  same  cause  of  action 
arising  out  of  a  breach  of  the  same  contract.  The  firsti 
named  defendant  has  applied  to  the  Court  of  Appeal  for  a 
reversal  or  variation  of  the  judgment  as  against  it.  Each  of 
the  other  defendants  has  applied  to  this  Court  for  a  rever- 
sal or  variation  of  the  judgment  as  against  it.  The  first 
named  defendant  will  have  to  bring  the  other  defendants 
before  the  Court  of  Appeal  on  the  hearing,  and  each  of 
them  will  be  entitled  to  be  heard  there  in  protection  of  its 
rights.  Each  of  the  other  defendants  has  brought  the 
first  named  defendant  before  this  Court,  where  it  has  been 
heard  as  it  was  entitled  to  be  in  protection  of  its  rights. 
The  plaintiff  will  be  brought  before  the  Court  of  Appeal 
on  the  application  of  the  first  named  defendant.  He  has 
already  been  brought  before  this  Court  on  the  application 
of  each  of  the  other  defendants ;  and  he  has  a  bright  pros- 
pect, after  being  brought  before  the  Court  of  Appeal  by 
the  first  named  defendant  upon  the  decision  of  Mr.  Justice 
Osier,  of  being  again  brought  before  the  Court  of  Afjpeal 
by  the  other  defendants  upon  the  decision  of  this  Court. 
I  do  not  think  that  rule  510,  by  any  fair  and  reasonable 
construction,  can  be  held  to  authorize  any  such  mode  of 
proceeding  as  has  been  adopted  in  this  case. 

I  think  that  all  the  defendants  intending  to  apply 
against  this  judgment  were  bound  to  go  to  the  same  tri- 
bunal.   If  they  could  not  agree  upon  the  tribunal  to  which 
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they  would  go,  the  others  were  bound  to  follow  that  one 
tjat  took  the  first  step.  The  first  named  defendant  took 
the  first  step,  and  made  its  application  to  the  Court  of 
Appeal  before  the  others  took  any  step  to  apply  to  this 
Court.  I  think  that  this  being  the  ease,  the  other  defend- 
ants were  bound  to  apply  to  the  Court  of  Appeal,  and 
could  not  properly  apply  to  this  Court.  Whatever  pro- 
priety there  may  have  been  in  joining  so  many  defendants, 
and  whatever  propriety  there  may  have  been  in  joining  so 
many  plaintiffs,  there  is,  in  my  opinion,  no  propriety  what- 
ever in  joining  so  many  Courts. 

In  my  opinion  therefore  the  application  must  be  dis- 
missed, with  costs. 

Cameron,  J. — The  only  defendants  now  before  this 
Court  are  the  Great  Western  Railway  Company  and  the 
Great  Western  Steamship  Company.  The  former,  I  am  of 
opinion,  fully  performed  its  duty,  and  fulfilled  its  con- 
tract to  deliver  the  butter  to  the  Steamship  Company  at 
their  pier,  New  York,  and  that  such  delivery  took  place 
before  any  injury  had  been  sustained  by  the  butter ;  and 
under  the  6th  condition  of  the  bill  of  lading  the  liability 
of  that  company  then  terminated,  and  that  of  the  Steam- 
ship Company  began.  Under  the  evidence  it  appears  to 
me  the  injury  to  the  butter  was  caused  by  the  act  of  the 
Steamship  Company  in  not  putting  it  on  board  their  ship 
when  taken  to  their  pier  in  the  lighter — that  such  taking 
under  the  permit  they  had  given  to  the  New  York  (central 
to  deliver  the  butter  to  them  was  an  acceptance  of  the 
butter  by  them,  which  subjects  them  to  liability  for  its 
injury  and  deterioration  while  on  the  lighter,  which  by 
the  orders  their  stevedore  gave  to  the  lighterman  must  be 
deemed  to  have  been  under  their  control  from  the  time 
its  arrival  at  the  pier  was  notified  to  the  company  up  to 
the  time  the  butter  was  taken  off  the  lighter ;  and  it  was 
between  those  periods  the  damage  was  dona  The  only 
question  then  is,  are  they  relieved  from  responsibility 
under  any  of  the  conditions  of  the  bill  of  lading? 
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I  feel  much  regret  at  being  forced  to  say  that  I  think 
they  are  so  relieved  under  the  8th  condition,  which,  after 
providing  for  many  things  in  respect  of  which  the  company 
is  exempted  from  liability,  contains  this  provision : 

"  The  consignees  or  the  party  applying  for  the  goods 
are  to  see  that  they  get  their  right  marks  and  numbers, 
and  after  the  lighterman  or  whar6nger,  or  party  applying 
for  the  goods,  has  signed  for  the  same  the  ship  is  to  be 
discharged  from  all  responsibility  for  misdelivery  or  non- 
delivery, and  from  all  claims  under  this  bill  of  lading!' 

No  claim  whatever  was  made  against  the  Steamship 
Company  till  some  considerable  time  after  the  consignee 
received  the  butter  and  signed  the  receipt  for  the  same  in 
accordance  with  the  condition.  This,  under  the  decision 
in  Moore  v.  Harris,  L.  R.  1  App.  Cas.  318,  would  seem  to 
relieve  them  from  responsibility. 

I  am  unable  to  distinguish  that  case  in  principle  from 
the  present.  The  condition  which  secured  the  defendant  s 
exemption  in  that  ca,se  was :  No  damage  that  can  be 
insured  against  will  be  admitted,  unless  made  before  the 
goods  are  removed."  In  the  present  it  is :  "  And  after 
the  lighterman  or  wharfinger,  or  pajiiy  applying  for  the 
goods,  has  signed  for  the  same  the  ship  is  to  be  discharged 
from  all  responsibility  for  misdelivery  or  non-delivery, 
and  from  all  claims  under  the  bill  of  lading." 

The  learned  Chief  Justice  has  expressed  the  opinion 
that  the  condition  should  read  as  if  the  words  "  in 
respect  thereof  "  had  been  added  to  it,  and  the  exemption 
only  extends  to  claims  in  respect  of  misdelivery  or  non- 
delivery of  the  goods. 

I  can  see  no  more  reason  for  supplying  such  words  than 
there  would  have  been  for  inserting  into  the  condition  in 
the  bill  of  lading,  in  Moore  v.  Harris,  words  so  as  to  make  it 
read,  "  no  damage  that  can  be  insured  against  will  be  paid 
for,  nor  will  any  claim  whatever  be  admitted  in  'respect  of 
such  damage'  unless  made  before  the  goods  are  removed." 

It  seems  to  me  there  would  be  just  as  much  reason  in 
one  case  as  the  other  for  the  interpolation.   The  language 
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of  Sir  Montague  Smith,  in  delivering  the  opinion  of  the 
Judicial  Committee  of  the  Privy  Council,  is  applicable  to 
the  circumstances  of  this  case.  He  says,  at  p.  328 :  "  But 
the  principal  contention  on  behalf  of  the  plaintiffs  was,  that 
whichsoever  was  the  plan  of  removal  referred  to  the  con- 
dition should  be  confined  to  apparent  damage.  Now  its 
language  is  plain  and  without  any  ambiguity.  The  first 
branch  of  it,  *no  damage  that  can  be  insured  against  will 
be  paid  for/  although  limited  to  insurable  damage,  clearly 
applies  to  such  damage,  whether  apparent  or  latent.  The 
words  of  the  last  branch  are  unlimited  and  universal,  *  any 
claim  whatever.'  Ii  was  not  indeed  denied  that  these 
words  would  in  their  natural  sense  include  all  damage,  but 
it  was  said  they  should  be  construed  as  the  usual  acknowl- 
edgment found  in  bills  of  lading,  '  shipped  in  good  condi- 
tion,' has  been,  and  confined  to  external  and  patent  damage. 

*  *  But  in  truth  the  supposed  analogy  does  not  exist. 
This  is  a  condition  for  the  shipowner*  benefit,  and  it  may 
well  be  that  stale  claims  for  latent  damage  were  those 
against  which  he  most  desired  to  guard.  *  *  A  ship- 
owner may  choose  to  say,  I  will  not  be  liable  for  any 
damage  to  an  article  of  this  kind,  unless  a  claim  is  made  so 
that  it  may  be  looked  into  and  checked  by  my  agents 
before  the  goods  are  removed  from  their  control;  and 
when  a  condition  to  this  effect  is  found  in  a  bill  of  lading, 
expressed  in  language  which  in  its  ordinary  and  natural 
sense  includes  all  damage  whether  latent  or  not,  can  the 
Courts  undertake  to  say  it  is  so  unreasonable  that  the 
parties  could  not  have  meant  what  they  have  said  ?  No 
doubt  this  condition  may  bear  hardly  on  consignees,  but 
80  also  may  the  very  large  exceptions  to  the  responsibility 
of  the  shipowner  inserted  in  the  body  of  this  bill  of  lading. 
Certainly  no  reasons  for  narrowing  the  scope  of  the  condi- 
tion can  be  gathered  from  the  general  tenor  of  the  instru- 
ment, which  is  manifestly  framed  throughout  with  a  view 
to  exempt  the  shipowner,  as  farjas  could  be  foreseen,  fix)m 
liability  for  damage.  It  may  be  that  this  has  been  done 
to  an  unreasonable  extent,  but  the  plaintifEa  are  mer- 
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chants  and  men  of  business,  and  cannot  be  relieved  from 
an  improvident  contract,  if  it  really  be  improvident. 
Possibly  in  shipping  under  bills  of  lading  thus  fmmed, 
he  merchant  gets  a  corresponding  advantage  in  a  lower 
rate  of  freight." 

I  make  this  lengthy  extract  from  the  opinion  of  Sir 
Montague  Smith,  because  it  appears  to  me  to  cover  the 
points  raised  in  respect  to  the  construction  to  be  put  upon 
the  said  8th  condition  of  the  bill  of  lading,  and  as  it  is  the 
language  of  a  judgment  in  a  Court  of  final  resort,  as  far 
as  this  Province  is  concerned,  it  must  necessarily  have 
more  weight  than  anything  I  myself  could  advance  as 
reasons  for  deciding  against  the  plaintiffs  right  to  recover. 
The  conduct  of  the  Steamship  Company  has  been  so 
unreasonable  and  reprehensible  in  reference  to  their  dealing 
with  the  butter,  that  they  ought  not  to  recover  any 
costs  against  the  plaintiff. 

Judgment  accordingly. 


NoTB. — Telegrams  referred  to  in  the  case. 

August  22nd,  1881. 

To  John  Barb. 

Will  ffive  you  car  butter,  London,  300  packages  for  Bristol ; 
one  for  Cardiff.  Will  ship  Tuesday,  for  Saturday^steamer,  at  63  cents. 
Say  quick  if  you  accept  and  if  can  get  it  through. 

W.  C.  Hatklt. 


August  22nd,  1881. 

To  W.  C.  Hately. 

64  best  can  do.    Steamers  27th,  if  they  will  take  it.  Answer, 
and  will  wire  New  York  to  place. 

Jno.  Barb. 


August  22nd,  1881. 

To  John  Barb. 

Your  list  says  steamers  Bristol  and  Cardiff  Saturd^.  WiU 
ship  butter  to- morrow  for  them  at  rate  you  name.  Accept  Thorndaie 
rate.    Advise  London  and  Thomdale. 

W.  a  Hatkly. 

To  W.  C.  Hately. 

Ship  your  London  butter  via  Great  Western.  You  can  get 
refrigerators  there.    I  have  advised  Western. 

Jno.  Barb. 


A  DIGEST 


ALL  THE  CA.SES  REPOBTED  IN  THIS  VOLUME 

BBINO  DECISIONS  IN  THE 

<3TJEEN'S  BENCH,  COMMON   PLEAS,  AND  CHANCERY 

DIVISIONS 

OF  THE 

HIGH  COURT  OF  JUSTICE  FOR  ONTARIO- 


ABANDONMENT. 

By  sheriff  of  goods  seized  under 
executiwi.] — See  Execution,  1. 


ACTION. 

Against  administrator  for  fraud 
of  deceased  —  Partnership,  \  —  See 
Fraud,  1. 

Of  trespass — Actual  occupatio7i  of 
land  not  necessary. 1 — See  Trespass, 
1. 


ADMISSIONS. 

Admission  in  pleadings.]  —  See 
Pleading,  1,  2. 


AMALGAMATION. 

Of  raUvoay  companies.] — >S'tfe  Rail- 
ways AND  Railway  Companies,  3. 

94 — VOL.  IV.  O.R. 


AMENDMENT. 

Amendment  in  matter  of  account 
ill  Master^ s office.] — Where  an  amend- 
ment in  a  matter  of  account,  as  stated 
in  the  pleadings,  would  be  allowed 
before  decree,  a  similar  amendment 
should  also  be  allowed,  if  asked  for, 
in  respect  of  the  accounts  filed,  after 
decree,  in  the  Master's  office.  Court 
V.  Holland  et  al.,  688. 

Of  pkading  at  trial  of  action  on  a 
policy  of  life  insurance  for  purpose 
of  setting  up  a  forfeiture  tlisreof] — 
See  Corporations,  2. 


APPEAL. 

Motion  to  continue  injunction  until 
appeal.'] — See  Injunction,  2. 

Separate  appeals  to  Divisional 
Court  and  Court  of  Appeal  by  differ- 
ent parties  in  same  interest.] — See 
Carriers,  1. 
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ARBITRATION  AND  AWARD. ' 

1 .  Where  by  an  order  of  reference 
the  arbitrator  was  empowered  to 
certify  and  amend  pleadings  and  pro- 
ceedings, and  otherwise  as  a  Judge 
at  Nisi  PriuSf  and  costs  of  the  refer- 
ence, arbitration,  and  award  were  to 
abide  the  result  of  the  award. 

Heldf  that  the  arbitrator  had  no  ^ 
power  to  make  any  disposition  of  the  . 
costs,  as  they  were  provided  for  by 
the  reference.    Devanny  et  al.  v. 
Dorr  el  al.,  206. 

2.  Arbitration  —  Costs.']  —  When 
the  submission  or  order  of  reference 
is  silent  as  to  costs,  arbitrators  have 
no  power  to  adjudicate  upon  them, 
but  each  party  must  bear  his  own 
cos^ts  and  half  those  of  the  award. 

A  direction  as  to  the  costs  in  such 
a  case,  Held,  severable  from  the  rest 
of  the  award.  Re  Uardhig  and  Wren, 
605. 

Under  statutory  condition  in  policy 
t  f  insurance?^ — Res  rNSURANCE,  1. 


ASSESSMENT  AND  TAXES. 

1.  Assessment — Taxes  when  dtie — 
Agreement  —  Arbitratian — Costs.] — 
Under  the  Assessment  Act,  the 
assessment  is  for  the  purpose  of 
designating  the  person  to  be  charged, 
but  uo  debt  is  due  until  the  rate  on 
the  dollar  is  imposed,  aud  the  amount 
of  taxes  thus  ascertained  and  fixed. 

By  an  agreement,  dated  Novem- 
ber 4th,  1881,  between  one  Q. 
and  defendants',  for  the  sale  of  Q's 
business,  after  a  recital  to  the  same 
-effect,  the  defendant  covenanted  to 
pay,  satisfy,  and  discharge  all  the 
debts,  dues,  and  liabilities,  whether 
due  or  accruing,  contracted  by  said 
Q.  in  connection  with  said  business, 
4S:a    Q.  was  assessed  for  goods  sold 


under  the  agreement  before  the 
making  thereof,  but  the  rate  was  not 
imposed  and  the  amount  of  taxes 
ascertained  and  fixed  until  Maj, 
1882,  thereafter. 

Held,  that  there  being  no  debt 
until  the  rate  was  struck  in  Maj, 
1882,  Q.  when  he  sold  the  goods 
should  have  applied  to  have  the  pur- 
chaser's name  inserted  instead  of  his 
own,  or  have  expressly  provided  in 
his  agreement  that  the  [mrchaser 
should  indemnify  him  against  this 
amount ;  and  that  the  said  taxes 
were  not  a  debt  contracted  in  connec- 
tion with  said  business  within  the 
terms  of  the  agreement  Dev<mney 
et  al.  V.  Dorr  et  al.,  206. 

2.  Principal  and  surety — Codec- 
tor's  roll — Certificate  —  Entries  <m 
roU — Evidence — Commission,  aUow- 
ance  of.] — In  an  action  against  sure- 
ties for  a  town  collector  for  his  deiaolt 
in  paying  over  the  sum  collected  by 
him : 

Held,  (1^  not  necessary  that  the 
roll  should  be  certified,  but  sufficient 
that  it  was  signed  by  the  town  clerk  ; 
(2)  that  entries  made  by  the  collec- 
tor on  his  roll  in  the  discharge  of  the 
duties  of  his  office  of  taxes  paid  to 
him  were  evidence  against  the  sure- 
ties. 

The  jury,  without  any  evidence  to 
justify  such  finding,  allowed  the 
collector  a  commission  of  threie  and  a 
half  per  cent,  on  the  taxes  collected 
by  him  : 

Held,  that  this  amount  could  not 
be  allowed,  and  that  the  amount 
against  the  sureties  must  be  increased 
by  this  amount,  less  a  sum  of  $75, 
which  appeared,  by  a  by-law  put  in 
by  leave  on  the  motion,  to  be  the 
proper  amount  of  remuneration  to 
the  collector,  on  defendants'  pleading 
a  plea  which  would  justify  plaintifs 
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in  making  such  deduction.  The 
Corporation  of  the  Town  of  Welland 
V.  Brown^  217. 

3.  Municipal  corporation  —  Took 
sale  where  no  taxes  really  in  arrear 
— Mistake — Cancellation  of  tax  deed 
— Notice — Parties — Remedy  over  a- 
gainst  person  not  party — R,  S.  0,  ch, 
108,  sec,  165.]— The  plaintifi*  was 
owner  in  fee  of  certain  lands  which 
were  conveyed  to  him  by  deed  of 
July  27th,  1868,  registered  August 
11th,  1868.  Subsequently,  by  mis* 
take,  the  said  lands  were  sold  for 
taxes,  although  no  taxes  were  actually 
in  an-ear;  and  by  deed  of  March 
11th,  1880,  were  conveyed  to  A. 
McL.,  the  tax  purchaser,  which  deed 
was  registered  May  18th,  1880.  On 
November  29th,  1881,  A.  McL.  con- 
veyed the  said  lands  to  J.  W.  by  deed 
absolute  in  form,  but  intended  as  se- 
curity for  money  advanced  by  J.  W., 
which  deed  was  registered  December 
1st,  1881.  The  plaintiff  found  out 
that  this  sale  for  taxes  had  taken 
place  shortly  before  bringing  this  ac- 
tion, in  which  he  sought  the  cancel- 
lation of  the  deeds  to  McL.  and  J.  W. 

Held,  that  the  plaintiff  was  entitled 
to  have  the  deeds  cancelled,  and  J. 
W.  was  entitled  to  judgment  against 
A.  McL.  for  the  moneys  advanced 
by  him. 

Held,  also,  that  the  fact  that  the 
<lefendants  might  have  a  remedy  over 
against  the  municipal  corporation 
which  had  sold  the  land  for  taxes, 
did  not  make  the  corporation  a  neces- 
saiy  party  to  this  action.  ' 

Held,  also,  that  R  S.  O.  cL  180, 
ftec  165,  does  not  apply  in  a  case 
where  there  have  been  no  taxes  in 
aiTear  at  the  time  of  the  sale  of  the 
land  for  taxes.  CliarUon  v.  Watson 
£t  al.,  489. 


I  4.  Sale  of  railway  lands  for  taxes 
— StattUe  of  Limitations  —  Assess- 
men<  Act  of  l869-S2Vic,  ch.  36.]— 
Under  the  Assessment  Act  of  1869, 
32  Vic.  ch.  36,  the  lands  of  railways 
might  be  sold  for  the  non-payment 
of  taxes. 

The  Statute  of  Limitations  does 
not  begin  to  run  against  a  tax  pur- 
chaser, until  the  period  of  redemption 
has  expired. 

Where  it  appeared  that,  as  far  as 
the  county  treasurer  was  concerned, 
all  the  steps  taken  by  him  in  regard 
to  the  sale  were  regular,  and  author- 
ized by  32  Vic.  ch.  36,  and  that  the 
sale  had  taken  place  for  taxes  actually 
in  an*ear  for  the  required  length  of 
time,  followed  by  a  tax  deed  there- 
after, which  had  not  been  questioned 
within  two  years. 

Hdd,  that  the  sale  and  deed  were 
not  afterwards  impeachable,  although 
it  was  not  clear  on  the  evidence, 
whether  the  county  clerk  and  the 
assessor  had  or  had  not  properly 
complied  with  the  requirements  of 
sees.  Ill  and  112  of  the  said  Act. 
SmWi  V.  The  Midland  Railway 
Company y  494. 


ASSIGNMENT  FOR  BENEFIT 
OF  CREDITORS. 

Of  stock  in  trade  in  partnership 
name  by  one  partner  at  the  reqtiest  of 
his  co-partner  and  of  several  creditors 
. — Assent  of  creditors. 

See  Bills  of  Sale  and  Chattel 
Mortgages. 


ATTACHMENT. 
See  Contempt  of  Court,  1. 
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ATTACHMENT  OF  DEBTS. 

In  Division  Court.] — See  Division 
Court,  1. 

ATTORNEY  AND  SOLICITOR. 

Retainer-  by  assignee  in  insolvency.] 
— See  Bankruptcy  and  Insolven- 
cy, 1. 

Payment  of,by  yearly  salary.] — 
See  Railways  and  Railway  Com- 
panies, 4. 

Lmhility  of  solicitor  fm-  register- 
ing an  insti*uinent  which  amounted 
to  slander  of  title.] — See  Registry 
Laws,  L 


BANKS. 

Gift  oj  bank  deposit  certificate.]- 
See  Gift.  1. 


INSOL- 


BANKRUPTCY  AND 
VENCY. 
L  Solicitor  and  client — Retainer 
by  assignee  under  Insolvent  Act  of 
1875 — Liability  of  assignee  for  costs.] 
-  -  The  defendant's  testator  was  a 
sheriff  and  official  a.ssignee  under  the 
Insolvent  Act  of  1875.  The  plaintiff 
was  solicitor  for  the  City  Bank,  and 
also  for  one  B.,  ujxjn  whose  petition 
one  G.  F.  was  placed  in  insolvency. 
The  official  assignee  became  creditor's 
assignee.  At  tlie  first  meeting  of 
creditoi-s,  ]>.  being  chairman,  the 
plaintiflf,  representing  the  City  Bank, 
whose  claim  amounted  to  nearly  the 
whole  indebtedness,  moved  a  resolu- 
tion to  sell  certain  goods  of  the  insol- 
vent, that  the  assignee  should  take 
the  necessary  proceedings  to  realize 
the  assets,  and  recover  certain  pi*o- 
perty  alleged  to  belong  to  the  insol- 


vent, and  for  that  purpose  to  retain 
counsel  if  necessary.    B.  became  in- 
spector of  the  estate,  and  consulted 
with  the  plaintiff,  and  on  his  advice 
instructed  the  assignee  to  defend  and 
bring  actions.     The  assignee  was 
obliged  to  pay  costs  and  damages  in 
an  action  brought  against  him  to  re- 
cover goods  wrongfully  taken  by  him ; 
and  he  also  paid  the  plaintiff  some 
costs,  whereby  the  assets  of  the  estate 
were  exhausted,  and  a  small  sum  in 
addition  paid  by  the  assignee  out  of 
his  own  funds.    The  defendant's  tes- 
tator was  subsequently  removed  from 
the  office  of  assignee,  and  a  new  as- 
signee appointed,  whei^eupon  he  pre- 
sented  a  petition  to  the  Insolvent 
Court,  in  which  he  alleged  that  he 
had  retained  the  plaintiff,  and  had 
been  put  to  great  expense  in  bringing 
and  defending  suits  as  assignee,  and 
had  become  liable  to  pay  large  sums 
of  money  in  i-espect  thereof,  and 
prayed  payment  by  the  new  assignee, 
which  was  refused.    The  plaintiff  de- 
livered his  bills  to  the  defendant's 
testator  in  his  lifetime.    After  the 
death  of  the  testator  the  plaintiff 
wrote  a  letter  to  one  of  his  sons  about 
the  cost^  in  which,  in  relating  the 
facts,  he  stated  that  he  was  attorney 
for  the  bank.    The  plaintiff  now  sued 
the  personal  representative  for  his 
unpaid  costs  of  the  procee<lings  car- 
ried on  by  him.    Senkler,  Co.  J.,  who 
tried  the  case,  found  that  the  retainer 
was  not  a  t^ersonal  one  by  the  as- 
signee, but  that  the  plaintiff  had 
acted  for  the  benefit  of  the  creditors, 
and  was  in  fact  their  solicitor. 

Held,  Armour,  J.,  dissenting,  af- 
firming the  judgment  of  Senkler,  Ca 
J.,  it  was  a  question  to  be  determined 
on  the  evidence  whether  the  retainer 
was  a  pei-sonal  one  by  the  assignee^ 
or  whether  he  was  acting  merely  on 
the  instructions  of  creditors;  that 
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upon  the  evidence  the  plaintiff  was 
solicitor  for  the  creditors  and  not  for 
the  assignee  personally  ;  and,  not- 
withstanding the  admission  contained 
in  the  assignee's  petition,  he  had  not 
incurred  any  personal  liability  for  the 
costs. 

Per  Armour,  J.  The  presumption 
is,  that  when  a  solicitor  is  retained, 
the  person  retaining  him  is  liable  for 
the  costs,  and  to  avoid  liability  he 
must  shew  some  special  agreement  to 
the  contrary  ;  and  the  evidence  here 
not  only  did  not  displace  the  presump- 
tion, but  shewed  that  the  testator 
had  always  considered  himself  liable 
for  the  costs. 

Per  Haoarty,  C.  J.  It  is  the 
duty  of  a  solicitor  to  inform  his  client, 
when  a  trustee,  as  to  the  advisability 
of  taking  proceedings  and  incurring 
costs,  when  it  may  become  a  question 
whether  the  costs  will  have  to  be 
paid  out  of  his  private  funds  or  out 
of  the  trust  fund  or  estate.  Butter- 
field  V.  WeUa,  168. 

2.  Assignment  for  creditors  — 
Validity  of—  Trust  to  pay  partner- 
ship debts  only — Pcncer  to  pay  off 
liens  in  full — Clumge  of  possession^] 
— W.  and  W.  make  an  assignment 
of  all  their  assets,  both  separate  and 
partnership  property,  to  the  plaintiff 
in  trust,  to  realize  and  pay  "  all  the 
just  debts  of  the  said  creditors  of  the 
said  debtors  ratably  and  proportion- 
ably,  and  without  preference  or 
priority."  There  was  a  proviso  that 
the  trustee  might  pay  any  creditor 
in  full  whose  debt  constituted  a  lien 
on  any  part  of  the  assets,  whenever 
he  deemed  it  advisable  so  to  do.  It 
appeared  that  one  of  the  partners  had 
no  property,  and  owed  but  $110: 
that  the  other  had  some  household 
furniture  which  was  seized  for  rent, 
which  it  satisfied  :  that  he  owed  less 
than  (100  otherwise ;  and  that  all 


these  separate  debts  had  been 
satisfied. 

Held^  Cameron,  J.,  dissenting, 
that  the  assignment  was  not  void  in 
providing  for  payment  of  partnership 
creditors  only. 

Heldy  also,  that  the  provision  that 
the  trustee  might  pay  off  any  lien  or 
charge  on  the  assets,  did  not  invali- 
date the  assignment 

Heldy  also,  that  there  was,  under 
the  facts  stated  below,  an  actual  and 
continued  change  of  possession.  Kerr 
V.  The  Canadian  Bank  of  Commerce^ 
652. 

3.  Insolvency — Personal  earnings 
of  insolvent  pending  discharge^Main- 
tenance  of  insolvent — Assignee  in  hi* 
solvency  —  Parties  — AmeTidment  — 
Costs— S2-33  Vic.  c,  16—43  Vic.  c. 
1  (D).] — An  assignee  in  insolvency 
is  entitled  to  all  the  earnings  of  an 
insolvent  which  are  earned  after  the 
assignment  in  insolvency,  and  before 
discharge,  over  and  above  what  is 
necessary  for  the  reasonable  main- 
tenance of  the  insolvent  and  his 
family. 

Therefore,  where  an  insolvent, 
pending  his  discharge,  applied  part 
of  his  earnings  in  the  purchase  of 
land  for  the  benefit  of  his  wife  : 

Held,  that  to  the  extent  of  earn- 
ings so  applied  the  assignee  was  en- 
titled to  a  lien  on  the  land. 

Helil,  also,  that  the  repeal  of  the 
Insolvent  Acts  by  43  Vic.  c.  1  (D), 
before  claim  made,  was  no  bar  there- 
to, the  estate  of  the  insolvent  having 
vested  in  the  assignee  before  April 
1st,  1880,  and  there  having  been  no 
reconveyance  of  the  property  to  the 
insolvent,  who  had,  however,  ob- 
tained his  discharge  before  action 
brought 

Wliere  the  original  pLaintiffs  in  an 
action  were  not  entitled  to  any  relief 
but  by  amendment,  and  a  party  was 
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added  to  whom  relief  was  granted  : 
Held,  that  the  defendants  were  en- 
titled to  costs  of  the  action  up  to  the 
date  of  the  amendment.  Clarkaon 
et  al.  V.  White  et  al.y  663. 

4.  Fraiululent  preference — Inno- 
cent Under.'] — If  a  person  borrows 
money  from  an  innocent  lender,  and 
employs  it  in  preferring  a  creditor, 
the  lender  is  not  debarred  from  suing 
for  its  repayment ;  and  if  he  holds 
security,  such  as  the  mortgage  from 
J.  and  R.  to  D.  in  this  case,  he  can 
charge  the  money  so  loaned  on  such 
ecurity.  Court  v.  Holland  et  al.y  688. 

Action  I  by  creditors^  assignee  to 
set  aside  a  conveyance  as  a  fraudulent 
pre/ereyice.'] — See  Fraudulent  Con- 
veyance, 1. 

Assig7iment  of  stock  in  trade  for 
henefit  of  creditors  by  one  partner  in 
jyartnership  naim — Assent  of  credi- 
tors.']— See  Bills  of  Sale,  and 
Chattel  Mortgages,  1. 


BAWDY  HOUSE. 

] .  Keeping  house  of  illfaine — Evi' 
dence-'32  and  33  Yic,  ch.  82,  2).— 
^Statutory  offence,  or  at  common  law.] 
— On  an  application  to  the  Divisional 
Court  to  quash  a  conviction  made  by 
the  Police  Magistrate,  of  the  city  of 
Toronto,  against  the  defendant  for 
keeping  a  house  of  ill-fame,  there 
being  evidence,  as  set  out  below, 
upon  which  the  Magistrate  could 
convict,  the  Court  refused  to  inter- 
fere. 

In  the  conviction  the  offence  was 
stated  to  be  against  the  statute  in 
such  case  made  and  provided. 

Heldy  that  if  not  constituted  an 
offence  under  32  and  33  Vic.  cL  32, 


D.,  the  reference  to  the  statute  might 
be  treated  as  surplusage,  and  the 
conviction  sustained  under  the  com- 
mon law  ;  but  that  the  reference  to 
the  statute  might  be  supported, 
because  the  17th  aection  imposes  a 
punishment  in  some  respects  different 
from  the  common  law.  Regim  v. 
Flint,  214. 


BILL  OF  LADLNG. 

Condition  against  liability  afur 
receipt  of  person  applying  for  tk 
goods.] — See  Carriers,  1. 


BILLS  AND  NOTES. 

1.  Promissory  note — Stamp  Act— 
Double  stamping  after  repeal  of  tk 
Stamp  Act — Evidence  —  Ontw— 31 
Vic.  ch.  1,  sees.  3,  7 — 42  7ic,ck 
17,  stc.  13—45  Vic.  ch,  1.]— Where 
the  defendant,  being  sued  on  a  prom- 
issory note,  alleged  that  the  said  note 
was  not  duly  stamped  before  the 
repeal  of  the  Stamp  Act,  nor  until 
after  action  brought,  although  he  bad 
communicated  the  fact  of  that  omis- 
sion to  the  plaintiffs  before  he  was 
sued,  and  the  plaintiffs  denied  that 
the  defendant  had  so  notified  them, 
and  alleged  that  they  double-stamped 
the  note  as  soon  as  they  had  know- 
ledge of  the  omission  to  stamp,  which 
was  not  till  after  action  bronght,  and 
after  the  repeal  of  the  Stamp  Act ; 
and  the  evidence  showed  that  when 
the  note  came  to  the  plaintiffs'  hands 
it  appeared  to  be  properly  stamped ; 

Ueldy  that  the  defendant  could  not 
be  allowed,  upon  his  own  unsupported 
testimony,  in  such  a  case,  to  escape 
liability.  The  onus  was  on  him  to 
establish  that  the  stamp  was  not  duly 
affixed,  and  that  the  omiflBion  to  dn^ 
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stamp  was  so  intelligibly  commuDi- 
cated  to  the  plaintiffs  that  it  could 
be  said  they  acquired  the  knowledge 
of  the  defect  at  the  time  alleged  by 
him. 

To  cure  a  defect  in  stamping  by 
double  stamping  forthwith  was,  under 
the  Stamp  Act,  42  Vic,  ch.  17,  sec. 
13,  an  inherent  right  existing  during 
the  currency  of  the  instrument,  and 
accomimnying  its  possession  ;  and,  by 
virtue  of  the  Interpretation  Act,  31 
Vic.,  ch.  1,  sec.  3  and  sec  7,  sub-sec, 
36,  tlie  same  right  still  exists  not- 
withstanding the  repeal  of  the  Stamp 
Act.  Bank  of  Ottawa  v.  McMorrow, 
345. 

Notes  given  as  collateral  security 
for  anotlier's  gtcara7itee.] — See  Guar- 
antee AND  Indemnity,  2. 


BILLS  OF  SALE  ACT. 
Distress  for  rent — Seizure  of  goods 
subject  to  Jiattel  mortgage — Liability 
of  tenant  to  protect  cJiattel  mortgage,^ 
— See  Distress,  1. 

1.  Bill  of  sale  —  Description  of 
goods — Stock  in  trade — Assent  of 
creditors,^ — In  a  deed  of  assignment 
for  the  benefit  of  creditors,  goods  and 
chattels  were  described  as  all  the 
stock  in  trade,  goods  and  chattels,  <&c., 
including,  among  other  things,  all 
their  stock  in  trade  which  they,  the 
assignors,  "  now  have  in  their  store 
and  dwelling  in  the  village  of  Ren- 
frew." 

Held,  description  insufficient,  in 
that  the  kind  of  stock  in  trade  should 
have  been  mentioned. 

The  safest  course  in  these  cases,  in 
the  present  uncertain  state  of  the  law, 
is  for  the  assignee  to  take  possesion 
and  keep  it 

The  assignment  was  executed  by 


one  partner  at  the  request  of  his  co- 
partner, in  the  partnership  name, 
and  was  made  at  the  request  of  several 
creditors. 

Held,  that  the  assignment  was  pro- 
perly executed,  and  that  there  was 
sufficient  assent  of  the  creditors.  No- 
lan V.  Donnelly  et  al.,  440. 

2.  Ctiattel  mortgage  —  Notice  of 
unrenewed  mortgage — Bo^ia  fides — 
Fraudulent  preference — Actual  ad- 
vance^R  S,  0.  ch.  USa7idch,  119.] 
— Where  two  mortgagees,  the  defen- 
dants in  this  action,  took  a  chattel 
mortgage  to  themselves,  to  secure 
certain  moneys,  havi;ig  at  the  time 
knowledge  of  a  pre-existing  debt  from 
the  mor^gor  to  T.,  and  of  a  prior, 
but  unrenewed  chattel  mortgage  to 
T.  to  secure  the  same. 

Held,  that  such  conduct  did  not 
amount  to  mala  Jides,  and  T.'s  unre- 
newed mortgage  was  void  as  against 
them  under  R.  S.  O.  ch.  119. 

Held,  also,  that  inasmuch  as  the 
mortgagor  was  coerced  into  making 
the  second  mortgage,  it  could  not  be 
regarded  as  a  fraudulent  preference. 

Held,  further,  that  the  fact  that  as 
to  part  of  the  consideration  for  their 
mortgage  the  defendants  had  not 
made  an  actual  advance,  but  were 
merely  liable  on  promissory  notes, 
did  not  invalidate  the  mortgage,  R. 
S.  O.  ch.  119  not  requiring,  lyj  does 
the  corresponding  English  Act,  that 
the  consideration  should  be  truly  ex- 
pressed. 

It  is  sufficient  if  one  of  severa 
mortgagees  makes  the  affidavit  re- 
quired by  R.  S.  O.  ch.  119,  sec.  2. 
Tidey  v.  Craib,  696. 

Distress  for  rent — Seizure  of  goo(U 
subject  to  cJutttel  mortgage — Liability 
of  tenant  to  protect  cliattel  mortgage.\ 
— See  Distress,  1. 
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Change  of  possession.']— See  Bank- 
ruptcy AND  Insolvency,  2. 


B.  N.  A.  ACT. 

Sec.  92,  sub-sees,  13,  14,  16.]— ^ee 
Constitutional  Law,  1. 


BUILDINGS. 

By-law  affecting  existing,]— See 
Municipal  Corporations,  2. 


BY-LAW. 

0/  railway  directors  fxvng  salary 
of  solicitor.] — See  Railways  and 
Railway  Companies,  4. 

Ex  parte  facto  as  to  fire  limits,] — 
See  Municipal  Corporations,  2. 

Delegation  of  powers  by  municipal 
a^Uhorities.] — See  Municipal  Cor- 
porations, 3. 

For  weighing  and  measuring  wood, 
aiid  delivering  in  specified  wa^go7is,] 
— See  Municipal  Corporations,  4. 


CALLS. 

How  to  be  m>ade.] — See  Corpora- 
tions, 1. 

Action  to  restrain  —  Manner  of 
making — Improper  caUs— Estoppel-- 
Necessity  for — Unequal  calls,] — See 
Corporations,  3. 


CANADA  TEMPERANCE  ACT, 
1878. 

Canada  Temperance  Act,  1878 — 
Conviction — Certiorari — Prior  con- 
viction.]— Held,  Cameron,  J.,  dis- 


senting, that  sec.  1 1 1  of  the  Canada 
Temperance  Act,  1878,  41  Vicdi 
16,  D.,  taking  away  the  right  toor- 
tiorari,  applies  to  conTictions  for  all 
offences  against  the  preceding  8e^ 
tions  of  the  Act,  and  does  not  relate 
merely  to  offences  against  sec.  110. 

Per  Hagarty,  C.  J. ,  and  Abmoub, 
J.  An  erroneous  finding  on  the  evi- 
dence by  the  magistrate,  which  was 
all  that  was  shewn  here,  is  not  sucb 
a  want  of  juiisdiction  as  warrants  the 
issue  of  a  certiorari,  and 

Per  Cameron,  J.  There  was,  on 
the  facts  set  out  below,  no  evidence 
of  the  commission  of  the  offence 
charged  in  this  case,  and  therefore 
the  magistrate  acted  without  jurisdic- 
tion, and  a  certorari  would  fie. 

Per  Armour,  J.  The  omission  of 
the  magistrate  to  ask  the  accused 
whether  he  had  been  previously  con- 
victed did  not  deprive  him  of  juris- 
diction to  receive  proof  of  the  prior 
conviction.    Regina  v.  WaUaM,  127. 


CARRIERS. 
1.  Carrier — Bill  of  lading — Con- 
dition  against  liability  for  negligenet 
—  Construction  of  —  Jv4gmeiU 
against  three  deferidants — Separak 
appeals  to  Court  of  Appeal  axd 
Divisional  Court] — The  plaintif, 
consignor,  consigned  butter  to  his 
co-plaintiffs,  consignees,  in  England, 
and  shipped  it  by  the  defendant  com- 
panies under  a  contract  with  the 
defendant  Despatch  Company,  on 
through  bills  of  lading,  making  it 
deliverable  to  order  or  assigns,  and 
endorsed  by  the  plaintiff  to  his  oo- 
plaintiffs,  his  vendees,  in  England, 
at  a  through  rate  paid  to  the  Des- 
patch Company,  and  apportioiied 
amongst  them  and  the  two  other 
defendant  companies  by  agreement 
The  butter  was  carried  by  the  defen- 
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xlants,  the  Great  Western  Railway 
Company,  from  London,  Ontario,  to 
New  York,  and  there  delivered  in 
good  condition  on  a  barge  belon/i^ing 
to  the  defendants,  the  Great  Western 
Steamship  Company.  It  remained 
on  the  barge  through  the  negligence 
of  the  latter  company  for  some  days 
during  very  hot  weather,  whereby  it 
was  damaged,  and  it  was  in  that  con- 
dition received  by  the  consignees. 
By  clause  8  of  the  hill  of  lading  it 
was  stipulated  that  the  consignees, 
or  party  applying  for  the  goods,  are 
to  see  that  they  get  their  right  marks 
and  numbers,  and  after  the  lighter- 
man, or  wharfinger,  or  party  applying 
for  the  goods,  has  signed  for  the 
same,  the  ship  is  to  be  discharged 
from  all  responsibility  for  mis- 
delivery or  non-delivery,  and  from 
all  claims  under  this  bill  of  lading." 
Osier,  J.,  who  tried  the  case,  found 
in  favour  of  the  plaintiff,  and  gave 
a  general  verdict  against  all  the 
xlefendants. 

Heldy  per  Hagarty,  C.  J.,  affirm- 
ing the  decision  of  Osier,  J.,  that  the 
condition  on  the  bill  of  lading  should, 
notwithstanding  the  general  words 
at  the  conclusion,  be  restricted  in  its 
application  to  cases  arising  from  mis- 
delivery or  non-delivery,  and  did  not 
relieve  the  defendants,  the  steam- 
.ship  company,  from  liability  for 
actual  negligence,  but  that  the  rail- 
way company  were  not  liable. 

Per  Cameron,  J.  The  condition 
in  the  bill  of  lading,  by  its  conclud- 
ing general  terms,  absolved  the 
defendants  fiom  liability  for  the 
negligence  complained  of. 

it  appeared  that  the  Despatch 
Company  had  given  notice  of  appeal 
to  the  Court  of  Appeal  from  the 
decision  of  Osier,  J.,  before  the  other 
4lefendant8  app^ed  to  this  Court. 
Per  Armour,  J.    Where  there  is  a 
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general  judgment  against  several 
defendants  Rule  510  does  not  permit 
them  to  sever  and  appeal  to  different 
Courts,  but  they  were  all  bound  to 
appeal  to  the  tribunal  to  which  the 
defendant  taking  the  first  step  had 
appealed,  and  on  this  gi'ound,  the 
appeal  should  be  dismissed.  HcUely 
et  al  v.  Mercliants^  Despatch  Com- 
pany et  al,,  723. 


CERTIORARI. 

In  ca^es  of  convictions  under  the 
Canada  Temperance  Act,  1878.] — 
See  Canada  Temperance  Act,  1878. 

CHANGE  OF  VENUE. 
iS'ee  Venue,  1. 

CHURCHES. 

1 .  Demurrer  for  want  of  parties — 
Churchwardens-Incumbent—  Chu/rch 
Temporalities  Act  —  3  Vic,  ch,  74 — 
Eule  189.] — Where  a  testator  be- 
queathed unto  the  incumbent  of  a 
certain  church  all  the  property  she 
might  die  possessed  of,  to  be  used  for 
the  relief  of  the  poor  of  the  church, 
to  be  dispensed  by  the  said  incum- 
bent, and  the  Churchwardens  brought 
an  action,  on  behalf  of  themselves 
and  all  the  members  of  the  congrega- 
tion, against  the  executors,  to  have 
the  estate  administered,  and  for  a 
declaration  that  the  incumbent  was 
entitled  to  distribute  the  fund,  and 
an  order  for  payment  over  of  all  such 
sums  as  should  have  been  distributed 
by  the  incumbent  among  the  poor  of 
the  church. 

Held,  on  demurrer  to  the  statement 
of  claim,  that  it  was  bad  in  substance, 
for  the  churchwaTdena  had  no  title 
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to  maintain  the  action,  since  they 
could  not  be  said  to  represent  the 
incumbent,  to  whom  the  bequest  was 
made,  and  who  was  not  a  member 
of  tlie  congregation  in  the  same  sense 
as  the  plaintiffs  and  the  other  mem- 
bers, and  sec.  6  of  the  Church  Tem- 
poralities Act,  3  Vic,  c.  74,  did  not 
authorize  them  to  sue. 

Seinble,  that  the  said  section  gives 
churchwardens  authority  in  certain 
specified  matters,  in  which  all  the 
members  of  the  church  are  interested, 
but  here  the  bequest  was  only  to  a 
])articular  class,  viz.,  the  poor  of  the 
church,  and  therefore  not  within  the 
section. 

Clowes  V.  miliardy  L.R.,  4  Ch.  D. 
413,  and  New  Westminster  Brewing 
Co.  V.  Hannah,  24  W.R  899  followed, 
and  Werdennan  v.  Societe  Generale 
d' Electricity,  L.R  19  Ch.  D.  246 
distinguished.  McClenaglian  v.  Grey, 
329. 


CHURCHWARDENS. 
See  Churches,  1. 


COLLATERAL  SECURITY. 
Mortgage  to  secure  running  ac- 
count.']— See  Mortgage,  1. 


COLLECTOR 
See  Assessment  and  Taxes,  2. 


COMMISSION. 
Allowance  q/,  to  collector  of  taxes,'\ 
—See  Assessment  and  Taxes,  2. 


COMMISSION  MERCHANTS. 
1.  Factor — Power  to  sell  jot  re- 
payment of  advances  wiUiouA  specicd 


authorisation — IrrevocahU  power— 
Power  to  sell  by  auc^wm.]— S.,  a 
manufacturer,  desiring  to  bonrow 
money  from  M.,  agreed  with  M.  in 
writing,  that  M.  should  have  tiie 
selling  of  the  goods  manufactured  at 
his,  S's,  factory  ;  that  S.  should  give 
M.  a  mortgage  on  the  factory,  and 
premises  to  secure  $5000,  and  in- 
terest, to  be  advanced  by  M.,  and 
should  furnish  to  M.  all  the  goods 
manufactured  at  the  factory,  and 
manufacture  the  same  to  the  satis- 
faction of  M.,  and  ship  the  same  to 
M.,  as  M.  directed,  at  such  times, 
and  in  such  reasonable  quantities  as 
he  from  time  to  time  should  direct, 
and  should  pay  M.  a  del  credere  com- 
mission of  seven  and  a  half  per  cent 
for  selling  the  same,  and  intei-est  at 
eight  percent,  on  all  moneys  advanced 
by  M.  over  the  $5000  ;  and  M.  cov- 
enanted, as  his  orders  were  filled, 
and  the  goods  received,  to  advance  in 
cash  to  S.  seventy-five  per  cent  of 
the  wholesale  trade  value  of  such 
goods,  and  for  that  purpose  the  said 
goods  were  to  be  invoiced  to  M.  at 
such  value  that  he,  M.,  could  sell 
them  to  the  best  advantage.    It  was 
agreed,  also,  that  all  goods  manu- 
factured at  the  factory  shall  be  sold 
only  by  or  through  '^L 

Held,  that  the  above  agreement 
constituted  M.  a  factor,  not  a  pledgee, 
for  he  had  power  to  sell  without 
regard  to  any  default  in  payment,  in 
the  ordinary  course  of  trada 

Held,  also,  that  M.'s  authority  to 
sell  was  irrevocable. 

Held,  further,  that  under  the  in- 
terest which  M.  had  in  the  goods, 
and  from  the  nature  of  the  dealings, 
and  ari^angements  of  S.,  and  M.,  if 
S.  did  not  repay  the  advances  made 
to  him,  or  did  not  deliver  to  M. 
goods  sufficient  to  keep  his  advances 
protected  by  a  snrplns  of  twenty-fire 
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per  cent,  of  goods  at  the  wholesale 
trade  value,  and  it  became  necessary 
for  M.  to  protect  himself  against  such 
default,  and  he  could  not  tirithin  a 
reasonable  time  have  sold  to  custom- 
ers, he  could  sell  by  auction,  and  was 
not  bound  to  delay  until  private  sales 
could  be  made. 

It  appeared  that  certain  goods  not 
specially  ordered  by  the  plaintiff, 
were  sent  to  him  by  the  defendant 
on  some  arrangement,  on  which  he 
advanced  seventy-five  per  cent.,  and 
which  goods  were  sold  by  him  in  the 
same  manner  as  goods  sent  to  fill  his 
orders. 

Hddj  that  he  had  the  same  right 
to  sell  these  goods  as  the  goods  re- 
ceived under  the  written  agreement. 
Mitchell  V.  Sykea,  501. 


CONSTITUTIONAL  LAW. 

1.  Constitutunial  law  —  Taking 
evidence  in  this  province  to  he  lued  in 
foreign  tribunals — B,  N,  A,  Act  sec. 
92,  sub-sees,  13,  14,  16—31  Vic.  ch. 
76  (D.).]—Held,  that  the  Act  31 
Vic.  76  (D.)  is  not  ultra  vires  the 
Dominion  Parliament,  for  the  taking 
of  evidence  in  one  of  the  provinces 
for  use  in  foreign  tribunals  is  not  a 
subject  which  is  assigned  to  the  ex- 
clusive legislative  authority  of  the 
Province  by  sec.  92  of  the  British 
North  America  Act,  inasmuch  as 
such  proceedings  are  of  extra-provin- 
cial pertinence,  and  do  not  relate  to 
civil  rights  in  the  Province.  Be 
Wetherell  and  Jones,  713. 


CONTEMPT  OF  COURT. 

1.  Contempt  of  Court — Newspaper 
articles — In  pari  ddictu,^ — On  an 
application  on  behalf  of  the  respon- 
dent H.  to  an  election  petition,  for 


an  order  nisi  calling  on  the  defen- 
dant, his  opponent  at  the  election,  to 
shew  cause  why  he  should  not  be  com- 
mitted for  contempt  of  Court  for  pub- 
lishing articles  in  his  newspaper,  re- 
flecting on  and  prejudging  the  con- 
duct of  the  respondent  and  the  return- 
ing officer  during  the  currency  of  an 
election  petition. 

Held,  on  the  materials  before  the 
Court,  Siprimd  facie  case  of  contempt 
was  made  out ;  but  as  it  appeared  on 
the  same  materials  that  the  respon- 
dent had  attended  and  spoken  at  a 
meeting  held  for  the  purpose  of  aj)- 
proving  of  the  conduct  of  the  return- 
ing officer,  and  presenting  him  with 
a  gold  watch  as  a  mark  of  such  pub- 
lic approval,  the  applicant  was  also 
in  fault,  and  the  motion  was  refused. 
In  re  BothweU  Electuyii  Case,  224. 

In  disobeying  injunction.^ —  t>ee 
Injunction,  2. 


CONTRIBUTORY  NEGLI- 
GENCE. 

Jumping  off  train  in  motion."] — 
See  Railways  and  Railway  Com- 
panies, 2. 


CONVICTION. 

The  allegation  in  a  conviction  that 
the  offence  was  committed  between 
the  30th  of  June,  and  the  31st  of 
July  : 

Held,  a  sufficiently  certain  state- 
ment of  the  time.  Begina  v.  Wallace, 
127. 

For  gambling.] — See  Gambling,  1. 

Second  conviction  for  same  offence.]^, 
— See  Justices  of  the  Peace,  1 

See  Bawdy  House,  1. 
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CORPORATIONS. 

1.  Corporations — CalU  —  Resolu- 
tions— By-laws— Notice—  Stockholder 
— Head  office,  change  q/!] — Action  to 
recover  cfidls  on  stock. 

The  defendant's  act  of  incorpora- 
tion enabled  the  director  to  make 
calls  at  such  times  as  they  might 
deem  requisite,  provided  that  succes- 
sive calls  should  be  made  at  intervals 
of  not  less  than  two  months  between 
such  calls,  that  no  call  should  exceed 
ten  per  cent.,  and  that  thirty  days' 
notice  should  be  given  of  every  such 
call. 

Ileldj  not  necessary  that  the  calls 
should  bo  made  by  by-law,  but  that 
a  resolution  was  sufficient,  and  that 
the  resolution  need  not  name  the 
place  of  payment  of  the  calls,  but  that 
this  could  be  done  in  the  notice. 

A  resolution  was  passed  by  ^hich 
a  cal  1  was  made  of  10  per  cent.,  pay- 
able on  the  1st  March,  and  it  was 
thereby  further  resolved  that  a  fur- 
ther call  of  10  per  cent  be  made  pay- 
able on  1st  September. 

Held,  clearly  not  a  call  of  20  per 
cent,  but  two  calls  of  10  per  cent, 
each ;  and  that  the  fact  of  the  second 
call  being  illegal  did  not  invalidate 
the  first  call,  because  contained  in  the 
same  resolution. 

The  Act  provided  that  the  head 
office  of  the  company  might  be 
changed  to  such  other  place  as  might 
be  determined  by  the  shareholders  at 
any  one  of  the  general  meetings 

At  the  general  annual  meeting  a 
resolution  was  passed  authorizing  the 
•  directors  to  consummate  arrangements 
for  the  removal  of  the  head  office  from 
Ottawa  to  Toronto.  The  directors 
made  the  change,  and  the  subsequent 
annual  meetings  were  held  at  Toronto, 
at  the  first  of  which  so  held,  the  by- 
law referring  to  the  place  of  holding 


the  annual  meetings  was  amended  by 
substituting  Toronto  for  Ottawa. 

Heild,  that  the  change  was  effectu- 
ally made. 

An  alleged  third  call  was  objected 
to  as  being  a  fourth  call,  in  that  the 
illegal  call  before  referred  to  had  been 
abandoned  ;  but, 

Held,  that  the  evidence  dearij 
shewed  such  abandonment 

One  of  the  calls  was  made  by  reso- 
lution of  the  3rd  August,  payable  on 
the  6th  September,  and  notice  of  it 
was  mailed  at  Toronto  on  ^e  5tli 
August,  addressed  to  defendants  at 
Ottawa,  but  not  received  until  the 
8th. 

Held,  sufficient,  following  Ufwm 
Fire  Ins.  Co,  v.  FitzsimmonSf  32  0. 
P.  602. 

In  addition  to  fifty  shares  perwo- 
ally  subscribed  by  the  defendants  0. 
and  S.  and  upon  which  they  were 
held  liable,  the  plaintifiB  claimed  th&t 
they  were  holders,  respectively,  of  75 
and  60  shares,  for  which  they  had 
not  subscribed. 

Held,  on  the  evidence,  set  oat  in 
the  report  of  this  case,  that  0.  was 
not  such  holder,  but  that  S.  was,  and 
was  therefoi-e  liable  thereon.  Tk$ 
Union  Fire  Ins.  Co.  v.  O'Gara,  359. 

2.  Friendly  society — Ingura$ic6— 
Suspended  Cou/rt—R.  &  0,  ch  167, 
sec.  1 1  — A  niendmeni — Pleading.]— 
O.  was  a  member  of  Court  Maple  of 
the  defendants'  order,  and  was  in- 
sured under  the  endowment  pro- 
visions thereof  for  $1000.  This 
Court  left  the  order  in  a  body  and 
joined  another  order  of  Foresten,  and 
it  was  in  consequence  suspendfld. 
On  joining  the  new  order  it  was 
arranged  that  O.,  who  was  in  ill 
health  and  had  gone  to  California  for 
change,  should  be  taken  and  insond 
with  the  others.  By  the  rules  of 
defendant's  order  members  of  sai* 
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pended  Courts  in  good  standing  at 
suspension  were,  on  application  with- 
in thirty  days  to  the  supreme  secre- 
tary, and  payment  of  a  fee  of  $1,  to 
receive  a  card  of  membership  and  be 
entitled  to  the  endowment,  provided 
they  paid  all  assessments  as  they  fell 
due,  and  affiliated  with  another  lodge 
of  the  order ;  but,  if  after  thirty  days, 
they  must  pass  a  medical  examina- 
tion. 0.,  on  his  return  from  Cali- 
fornia, on  ascertaining  that  Court 
Maple  had  been  suspended,  within 
the  thirty  days,  being  then  in  good 
standing,  applied  to  the  defendants 
supreme  secretary  for  his  card  of 
membership,  tendering  $1  and  assess- 
ments due,  which  was  refused  on  the 
ground  that  a  medical  certificate  was 
necessary.  O  ,  by  reason  of  his  not 
having  the  card,  was  prevented  from 
affiliating,  though  he  endeavoured  to 
do  so,  with  another  Court  By  the 
endowment  certificate  the  $1000  was 
payable  to  the  widow,  orphans,  or 
legal  heirs  of  0.,  and  by  endorsement 
thereon  O.  directed  the  amount  to  be 
paid  to  the  plaintiff,  the  widow. 
Held,  that  under  the  directions  so 

flven,  as  well  as  under  R.  S.  O.  ch. 
67,  sec  11,  the  widow  was  entitled 
to  recover  the  amount ;  and  that  the 
fact  of  O.  being  a  member  of  another 
order  did  not  ipso  facto  deprive  him 
of  his  rights  and  membership  of  de- 
fendants' order. 

At  the  trial  an  amendment  was 
asked,  to  set  up  a  forfeiture  of  the 
policy  by  reason  of  O.  having  gone  to 
California  without  a  permit,  which 
was  refused  by  the  judge. 

Held  J  under  the  circumstances  the 
refusal  was  proper. 

QkLcerey  whether  the  way,  cause, 
and  manner  in  and  for  which  O.  and 
the  other  members  of  Court  Maple 
left  it  and  joined  in  a  body  another 
oi-der  might  not,  if  properly  pleaded, 
have  required  some  consideration. 


The  frame  and  effect  of  the  plead- 
ings in  this  case  considered.  Gates 
V.  The  Swpremt  C&u/rt  of  the  Inde- 
pendent  Order  of  Forester  a,  535. 

3.  Company  —  Parol  evidence  —  - 
Written  agreement — Estoppel — Gen- 
eral meeting — Co-plaintiffs — Action 
to  restrain  calls — Directors —  Pur- 
chouse  of  stock  by  directors — Fiduciary 
position  of  directors — Ratification  of 
allotment  of  sluxres — Exclusion  of 
votes — Power  of  majority — Necessity 
for  calls — Jurisdiction — Unfair  dis- 
crimination—  Notice  of  husiiuss  — 
Parties— P,  S,0.  ch,  150  sees.  37,  41.] 
— Where  certain  shareholders  of  the 
G.  L.  Company  sought  to  restrain  a 
call  on  stock,  on  the  ground  that  it 
was  being  made  in  contravention  of 
the  terms  of  a  certain  unwritten 
agreement  alleged  to  have  been  en- 
tered into  between  all  the  promotei*M, 
when  the  G.  L.  Company  was  formed. 

Hdd,  that  evidence  of  such  agi^e- 
ment  was  inadmissible,  since  it  was 
contradictory  of  the  written  agree- 
ment entered  into  by  the  plaintiffs 
when  subscribing  for  their  shares, 
viz.,  to  take  stock,  and  pay  the  calls 
when  duly  made. 

Where  a  by-law  making  a  call  on 
stock  was  confirmed  at  a  general 
meeting  of  shareholders,  puri>orting 
to  be  the  annual  meeting,  but  not 
held  on  the  proper  day  for  such 
annual  meeting,  as  prescribed  by  the 
by-laws  of  the  company. 

Held,  that  one  who,  as  a  director, 
had  seconded  a  resolution  of  the  direc- 
torate that  the  meeting  should  be 
held  on  the  day  it  was  held  on,  was 
estopped  from  objecting  to  the  call  on 
this  ground,  and  so,  therefore,  were 
all  those  who  were  co-plaintiffs  with 
him  in  an  action  to  restrain  the  said 
call. 

Held,  also,  that  under  R.  S.  O.  ch. 
150,  sees.  37,  41,  a  shareholder,  wha 
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is  in  arrear  for  unpaid  calls,  is  abso- 
lutely debarred  from  voting  at  a  share- 
holders' meeting,  and  in  any  subse- 
-quent  action  by  him  to  restrain  a  call, 
the  by-law  for  which  was  ratified  at 
«uch  a  meeting,  on  the  ground  that 
his  vote  was  wrongfully  excluded, 
the  above  objection  can  be  taken  ad- 
vantage of  by  the  company,  though 
that  was  not  the  ground  assigned  at 
the  time  for  excluding  the  vote. 

Where  shareholders  have  assisted 
in  making,  and  approved  of  calls,  they 
<;annot  alterwards  object  that  the 
<5alls  were  improperly  mada 

In  the  absence  of  agi*eement,  there 
is  clearly  no  duty  or  obligation  on  the 
part  of  directors  to  pledge  their  own 
<;redit  for  the  benefit  of  the  company. 

Where  certain  shares  were  alloted 
to  one  of  the  directors  of  a  company 
at  par,  in  consideration  of  which  he 
offered  to  supply  funds  to  meet  a 
pressing  demand  upon  the  company, 
and  he  voted  on  these  shares  at  a 
general  meeting  of  the  shareholders, 
and  no  opposition  was  at  the  time 
made  to  his  so  doing. 

Ueld^  that  the  shareholders  must 
be  considered  to  have  ratified  the 
tmnsfer,  and  could  noD  afterwards 
object  to  it  as  improper. 

It  was  alleged  that  he  thus  ac- 
quired such  stock  in  order  to  obtain 
<;ontrol  ot  the  company. 

Semblej  that  this  would  not  be  im- 
proper, if  no  improper  means  were 
used  by  him  ;  but  that  had  he  made 
a  profit  thereby,  the  company  might 
perha|)s  have  claimed  it. 

Aji  allotment  of  shai*es  to  a  direc- 
tor, if  a  questionable  act,  may  be  rati- 
fied by  the  company,  and  for  this  pur- 
pose, as  for  all  other  acts  within  the 
power  of  the  corporation,  the  ap- 
proval of  a  majority  of  shareholders 
is  sufficient. 

Where  a  call  is  made  upon  all 
stockholders  without  discrimination, 


or  partiality,  the  Court  will  never 
interfere  to  determine  whether  it  was 
necessary,  or  not. 

Semble,  however,  that  if  calls  were 
made  in  such  a  way  as  to  favour  one 
set  of  stockholders,  and  impose  an 
unequal  burden  upon  others,  ui 
equity  might,  perhaps,  be  found  for 
interference. 

When  on  May  31st,  1880,  the 
directors  of  a  company  passed  a  by- 
law reducing  the  number  of  the  direc- 
torate from  five  to  three,  and  this 
was  confirmed  at  an  adjourned  gen- 
eral meeting  of  shareholders  on  June 
1st,  1880,  and  a  new  board  of  three 
forthwith  appointed,  but,  it  appeared, 
no  notice  had  been  given  either  before 
the  original,  or  the  adjourned  meet- 
ing of  the  intention  of  making  any 
such  change  in  the  directorate. 

Heldf  that  the  appointment  of  the 
new  board  was  not  a  legal  one,  and  a 
resolution  by  them  to  forfeit  stock  for 
non-payment  of  calls  was  invalid,  and 
the  forfeiture  must  be  restrained. 

Heldj  also,  that  the  company  were 
properly  made  parties  to  an  action  to 
restrain  such  forfeiture,  the  reduction 
of  the  directorate  to  a  board  of  three 
being  its  act.  Christop/ier  et  aL  v. 
N 0X071  et  al.,  672. 

Power  of  railway  directors  to  ap- 
point and  pay  officers  and  servants,]-- 
See  Railways  and  Railway  Com- 

RANIES,  4. 

Municipal,]— See  Municipal  Cob- 

POBATIONS. 


COSTS. 

Of  arbitration  proceedings  on  r^er- 
ence.]''See  Arbitration  and  awabd, 
1. 

Of  arbitration  where  order  ofr^er- 
ence  is  silent  as  to  ihem,\See  Abbi- 

TRATION  AND  AWARD,  1. 
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Up  to  date  of  amendment  made!] — 
See  Bankruptcy  and  Insolvency,  3. 

Mortgagor  and  Mortgagee — Ac- 
couTiting.ySee  Mortoaoe,  2. 


COUNTY  COURT  JURISDIC- 
TION. 

Investigating  accounts  beyond  the 
pecuniary  jurisdiction  of  the  Couivty 
Court  as  between  a  defendant  and 
'hird  party, — See  Third  Party,  1. 


CRIMINAL  LAW. 

1.  Forgery  in  respect  of  illicit  cd- 
lerations  of  books  of  account] — See 
Extradition,  1. 

See  Lottery. 


DAMAGES. 

Mortgage  given  to  secure  against 
damages.] — See  Municipal  Corpor- 
ations, L 


DEED. 

Obtaining  signature  to  bond  by 
fraud.] — See  Evidence,  1. 

Grant  of  way  ^  Short  form.] — See 
Way,  1. 


DEFAMATION. 

Slander  of  title.] — See  Registry 
Laws,  1. 


DELEGATION. 

Of  powers  by  health  officers.] — See 
Municipal  Corporations,  3. 


DEMURRER. 

For  want  of  parties.]  —  See 
Churches,  1. 


DESCRIPTION  OF  GOODS. 

In  bills  of  sale  and  cJuittel  mort 
gages.] — See  Bills  op  Sale  and 
Chattel  Mortgages,  1. 


DISTRESS. 

1.  Distress  for  rent  — Seizure  oj 
goods  subject  to  chattel  mortgage — 
Liability  of  tenant  to  protect  cJuittel 
mortgage.] — B.  leased  certain  prem- 
ises to  Y.,  who  assigned  the  lease  to 
P.,  and  sold  to  him  the  goods  on  the 
premises  subject  to  a  chattel  mortgage 
to  the  plaintiff  and  others.  P.  gave 
a  chattel  mortgage  to  the  plaintiff  and 
others  upon  these  goods  to  secure  to 
them  the  purchase  money  thereof. 
On  1st  February  the  defendant  took 
possession  of  the  premises  under  a 
verbal  agreement  with  P.,  that  the 
latter  should  assign  the  lease  to  him, 
and  it  was  so  assigned  on  4th  June 
following.  There  was  no  evidence  as 
to  what  bargain  there  was  between 
P.  and  the  defendant  as  to  the  goods, 
but  the  goods  remained  on  the  prem- 
ises without  the  request  of  the  defen- 
dant. The  plaintiff  and  his  co-mort- 
gagees subsequently  took  possession 
of  the  goods  under  their  chattel  mort- 
gage ;  but  on  the  same  day,  before 
they  were  removed,  the  landlord 
seized  them  for  rent,  a  portion  of 
which  was  due  before  defendant  took 
possession.  Upon  the  promise  of  the 
plaintiff  to  pay  the  rent  the  landlord 
withdrew.  The  plaintiff  having  re- 
fused to  keep  his  promise  by  paying 
the  rent,  the  landlord  brought  an 
action  against  him  and  compelled 
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payment.  The  plaintiff  now  sued  the  I 
defendant  to  recover  the  amount  so 
paid. 

Heldy  that,  there  being  no  privity 
of  contract  or  estate  between  the  de- 
fendant and  the  plaintiff,  and  the 
goods  not  having  been  originally 
placed  in  the  premises  at  the  tenant's 
request,  and  having  in  fact  been  in 
the  possession  of  the  plaintiff  when 
seized,  the  defendant  was  not  bound 
to  protect  them  against  seizure  for 
rent,  which  he  was  not  shewn  to  have 
been  liable  for  :  that  the  plaintiff's 
payment  therefore  was  voluntary,  so 
fai*  as  concerned  the  defendant,  and 
and  he  coidd  not  recover.  Herring 
V.  WiUoriy  607. 


DIVISION  COURT. 

1.  Division  Courts  Acl — Gamisliee 
proceedings — Notice  disjmting  juris- 
diction filed  too  late — Prohibition — 
High  Court  procedure.^ — Held,  af- 
tirming  the  judgment  of  Armour,  J., 
that  where  a  garnishee  does  not  file 
a  notice  disputing  the  jurisdiction  of 
a  Division  Court  within  the  time  re- 
quired by  43  Vic.  ch.  8,  sec.  14,  O., 
though  Lo  objection  can  be  taken  to 
this  jurisdiction  of  the  Division  Court 
in  that  Court,  the  jurisdiction  of  the 
High  Court  of  Justice  to  prohibit  the 
proceedings  is  not  ousted. 

The  garnishees,  though  partnei-s, 
resided  in  different  places  out  of  the 
jurisdiction  of  the  Division  Court, 
and  but  one  of  them  was  served.  No 
order  was  made  dispensing  with  ser- 
vice on  the  other.  The  learned  Divi- 
sion Court  Judge  gave  judgment  a- 
gainst  l)oth  in  their  absence. 

Fer  Armour,  J.  The  prohibition 
might  be  supported  on  this  ground 
also.  R.  S.  O.  ch.  47,  sec.  134  con- 
strued. 


The  Judicature  Act  does  not  ap- 
ply to  a  case  of  this  kind,  the  pto- 
ceedings  of  which  are  specially  pro- 
vided for  in  the  Division  Courts  Act 
Clarke  v.  MacdoTiald,  Flatt  and  Brad- 
ley, Garnishees,  310. 

2-  Division  Courts  — Clahn  for 
damages  atid  debt — Damages  above 
jurisdiction  —  Genercd  abandonment 
^Prohibition.^ — The  plaintiff  sued 
in  the  Division  Court  on  a  claim 
which  was  originally  composed  of  a 
solicitor's  bill  of  costs,  $36.06  ;  dam- 
ages, §69.33  ;  due  for  advice,  $6  ; 
total,  $111.39.  The  plaintiff  aban- 
doned as  to  $11.39,  without  specify- 
ing from  what  items  he  threw  the 
amount  off.  The  plaintiff,  at  the 
trial,  agreed  to  take  $30  for  the  first 
item,  and  the  learned  Judge  reduced 
the  $69.33  to  $62,  the  $6  item  was 
struck  out,  and  the  total  then  stood 
$92.33.  This  sum  was  further  re- 
duced to  $80,  for  which  judgment 
was  entered. 

Held,  affirming  the  judgment  of 
Wilson,  C.  J.,  that  prohibition  was 
properly  directed  ;  that  the  abandon- 
ment being  general,  it  could  not  be 
assumed  that  the  plaintiff  had  made 
a  reduction  in  his  demand  for  dam- 
ages, so  as  to  give  the  Court,  jurisdic- 
tion ;  and  even  if  the  Court  hiid 
power  to  confine  the  prohibition  to 
the  claim  for  damages,  it  could  not 
be  done  here,  for  it  did  not  appear 
how  much  of  the  $80  was  applicable 
to  such  a  claim. 

The  nature  of  the  claim,  as  appear- 
ing on  the  summons,  is  the  claim 
recognisable  on  a  motion  for  prohi- 
bition..   Meek  v.  Scobell,  553. 


DONATIO  MORTIS  CAUSA. 

Of  bank  deposit  certtfieaie.lSss 
Gift,  1. 
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DOWER. 

1.  Dower  act — Damages  for  deten- 
tion — Damages  for  mesne  profits — 
Tout  temps  prist — R.  S.  0.  c.  65,  ss. 
iO,  20,  2S,  25—0.  J,  A,  s.  17,  sub-s 
10— lb,  16,  sub-s.  3.] — R.  brought  an 
action  for  ('ower  against  F.,  the  ten- 
ant of  the  freehold,  who  claimed  title 
through  the  devisee  of  her  husband, 
aDd  eodoraed  her  writ  with  a  claim 
for  damages  for  detention  of  dower. 
F.  appeared  and  admitted  his  tenancy, 
and  R's  right  to  dower : 

Held,  that  R.  might,  nevertheless, 
go  OD  and  recover  damages  for  the  de- 
tention from  and  after  demand  for 
dower  made  by  her  on  F. 

Held,  also,  that  R.  S.  O.  c.  55  has 
not  taken  away  or  diminished  the 
right  of  a  dowress  to  damages  as  well 
for  mesne  profits,  as  for  detention, 
against  all  persons  and  in  all  cases 
where  they  were  recoverable  before 
August  10th,  1850. 

Held,  further,  that  at  all  events, 
since  O.  J.  A.  &  17,  sub-s  10  a  ten- 
ant of  the  freehold  claiming,  as  in 
this  case,  may  plead  that  he  has  at 
all  times,  since  he  became  such  ten- 
ant, been  ready  and  willing  to  render 
the  plaintiff  her  dower,  and  if  the 
plaintiff  desires  to  avoid  that  plea 
ahe  should  reply  a  demand  and  re- 
fusal. 

^u/iF re,  whether  if  such  demand  and 
refusal  be  pleaded  and  proved,  dam- 
ages can  be  computed  against  such  a 
tenifnt  from  the  death  of  the  husband 
or  only  from  the  date  of  the  plaintiff's 
demand  for  dower.  Byan  v.  Fish  et 
al,  335. 

Time  for  moving  against  report  in 
acticn  ofil — See  I^ew  Trial,  1. 


EASEMENT. 
Bight  of  way-^  Way  of  necessity.] 
—See  Way,  1. 

96 — VOL.  IV.  O.R. 


ELECTION. 

Contempt  of  Court  in  respect  of 
election  petition.'] — See  Contempt  or 
I  Court,  1. 

I  Agent  for  safe  oj  crovm  lands.] — 
See  Parliament,  1. 


ESTATE. 

Te7iant  for  life,  liability  of  for 
waste.] — See  Will,  2. 


ESTOPPEL, 

Estoppel  of  married  woman] — See 
Husband  and  Wife,  1. 

See  Limitations  of  Actions  and 
Suits,  1. 

Offer  to  purchase  bar  to  setting  vj) 
titie  by  possession  — Becoming  secur- 
ity to  one  in  supporting  his  title  bar 
to  setting  %ip  title  by  posi-ession  as 
against  him  through  whom  the  fonntr 
claims.] — See  Limitations,  Statute 
of,  2. 


EVIDENCE. 

1.  Evidence — Collateral  matters — 
Admiss ibil ity  of —  PI eading—A  dmis- 
sions  by  no7trdenial.] — In  an  action 
on  a  bond  against  two  sureties,  the 
defendant  R.  set  up  the  defence  and 
and  gave  evidence  that  his  signature 
to  the  bond  had  been  obtained  by 
fraud.  The  evidence  of  his  co-defen- 
dant, 0.,  was  tendered  for  the  pui- 
pos  of  shewing  that  C.'s  signature  to 
the  bond  had  also  been  so  obtained, 
which  was  rejected  as  inadniiiisible. 

Held,  that  the  evidence  of  C.  was 
admissible  as  shewing  a  fraud  prac- 
tised  on  him,  with  respect  to  the  same 
instrument  by  the  same  |)ei'son,  and 
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at  or  about  the  same  time  as  the  al- 
leged fraud  on  R.,  and  because  it 
was  confii-matory  of  R.'a  evidence  ; 
and  a  new  trial  was  ordered.  TJie 
Waterloo  ^futual  Insurance  Com- 
jtany  v.  Robinson  and  Clarky  295. 

Taking  evidence  in  this  province  for 
use  hi  foreign  tri}ninahJ\ — See  Con- 
stitutional LAW,  1. 

3.  Parol  evidence  to  vary  loritten 
agreement  as  to  subscribing f or sfuires] 
— See  Corporations,  3. 

4.  Of  nuitt^s  sufficient  to  revive  ■ 
a  claim  barred  by  the  Statute  of  Limi- 
tations.]—See  Limitation  op  Ac- 
tions AND  Suits,  1. 

5.  Proof  of  foreign  law,\  —  See 
Gambling,  2. 

See  Assessment  and  Taxes,  2. 


EXECUTION. 

1.  Fi.fa.  goods— Delivery  to  slier  iff 
— Sale  by  execution  debtor  thereafter 
— Right  of  sheriff  to  goods— Abaridon- 
ment.] — A  sheriff  received  two  execu- 
tions against  one  M.'s  goods,  on  the 
18th  January,  and  15th  February, 
respectively.  He  made  a  formal 
seizure  on  the  delivery  of  the  first 
writ,  but  left  no  one  in  possession, 
and  the  execution  debtor  remained 
in  ix^ssession,  and  carried  on  his  busi- 
ness as  before  the  seizure.  There 
had  been  a  stay  on  this  writ  by  the 
solicitor  for  the  execution  creditor, 
but  on  the  delivery  of  the  second 
writ  the  sheriff  was  directed  to  pro- 
ceed on  both.  On  the  6th  March, 
the  goods,  consisting  of  the  whole  of 
the  execution  debtor's  stock-in-trade, 
were  sold  by  the  execution  debtor  to  , 
the  plaintiffs,  who  removed  them  to 


their  own  place  of  business.  On 
22nd  March,  the  sheriff  seized  all  the 
goods  then  in  the  plaintiffs'  poeeession, 
which  he  had  received  from  the  exe- 
cution debtor,  as  also  certain  goods 
of  the  plaintiffs  which  he  claimed  to 
take  in  lieu  of  goods  received  from 
the  execution  debtor  and  sold  by 
plaintiffs.  The  sale  to  the  plainti& 
'«'as  found  to  be  bond  fidsy  and  for 
value,  and  without  notice  ot  the  exe- 
cutions.   In  replevin  for  the  goods. 

Held,  Wilson,  C.J.,  dissenting, 
that  the  sheriff*  was  entitled  to  the 
goods  of  the  execution  debtor  then  in 
the  plaintiffs'  possession  ;  but  not  to 
the  goods  taken  by  the  sheriff' in  lien  of 
those  sold  by  the  plaintifEs:  that  there 
was  no  abandonment  of  the  execu- 
tions, nor  any  such  'conduct  on  the 
|)art  of  the  sheriff  or  the  execntioo 
creditor  as  to  estop  them  from  assert- 
ing that  the  executions  were  in  force. 

On  the  sheriff*  making  his  seiiare 
on  the  22nd  March,  the  plaintiff*  gare 
him  an  undertaking  to  answer  for  all 
goods  sold  by  him  thereafter,  if  the 
sheriff*  should  be  held  entitled  to  the 
goods. 

Held,  under  a  counter-claim  setting 
up  this  understanding  the  sheriff  was 
entitled  to  recover  the  value  of  the 
goods  sold  by  the  plaintiffs  after  the 
22  nd  March,  and  before  the  issaeof 
the  writ  of  replevin.  PaUenan  et  oL 
V.  McKeUaVy  Sheriff,  407. 


EXECUTORS  AND  ADMINIS- 
TRATORS. 

Compensation  to — Beque$t  of  skan 
in  residue  to.] — See  Wills,  1. 

Action  against  €uimini9trator  for 
fraud  of  deceased — ^jPafffimAtj^]— 
See  Fraud,  1. 
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EXPROPRIATION. 

By  ratiway  of  land  contnining 
minerciltt — For  collateral  object.  ] — See 
Railways  and  Railway  Companies, 
5. 


EXTRADITION 

1.  Extradition  — Public  book  — 
Evidence  —  Alteration  — Forgery  — 
Extradition  Act,  1877,  40  Fic  ch. 
25,  2).] — The  prisoner,  who  was 
•collector  of  the  County  of  Middlesex, 
in  the  State  of  New  J ersey,  kept  a 
book  in  which  to  enter  the  payment 
and  receipts  of  all  moneys  received 
by  him  as  such  collector,  and  which 
was  the  principal  book  of  account  kept 
by  him.  The  book  was  purchased 
with  the  money  of  the  county,  and 
was  kept  in  the  collector's  office,  and 
was  left  by  him  at  the  close  of  his 
term  of  office ;  it  was  by  statute 
open  to  the  inspection  of  those 
interested  in  it,  and  contained  the 
certificate  of  the  county  auditors  as 
to  the  correctness  of  the  matters 
therein  contained. 

Held,  that  the  book  Wfis  the  public 
property  of  the  county,  and  not  the 
private  property  of  the  prisoner. 

After  the  book  had  been  examined 
by  the  proper  auditors  as  to  the 
amounts  received  and  paid  out  by 
and  through  the  prisoner  as  such 
collector,  acd  a  certificate  of  the  same 
made  by  them,  the  prisoner,  who  was 
a  defaulter,  with  intent  to  cover  up 
his  defalcation,  altered  the  book  by 
making  certain  false  entries  therein 
of  moneys  received  and  paid  out, 
and  changing  the  additions  to  cor- 
respond. Some  of  these  entries  were 
by  the  prisoner  himself,  and  others 
by  his  clerk  under  his  direction,  but 
the  clerk  on  finding  that  such  entries 
were  false  changed  them  back. 


Heldy  that  this  constituted  forgery 
at  common  law,  as  well  as  under  our 
statute  32-33  Vict.  ch.  19,  D. 

ffeldy  also,  that  under  the  Extra- 
dition Act  of  1877,  40  Vict.  ch.  25, 
D.,  it  is  essential  that  the  ofiTence 
charged  should  be  such  as  if  com- 
mitted here  would  be  an  ofiTence 
apiinst  the  laws  of  this  country.  The 
ofiTence,  however,  was  also  proved  to 
be  forgery  by  the  laws  of  New 
Jei-sey.] — In  re  Jarrard,  265. 


FACTOR. 

As  distinguished  from  a  pledgee,^ 
--See  Commission  Merchants,  1. 


FARM-CROSSING. 

Railway  farm-crossings.']  —  See 
Railways  and  Railway  Companies, 
1. 


FIERI  FACIAS. 

Abandonment  by  sheriff  of  goods 
seized  under. ^ — See  Execution,  1. 


FIRE  LIMITa 

By-law  as  to.'] — See  Municipal 
Corporations,  2. 


FOREIGN  GUARDIAN. 

Payment  of  infant's  legacies.'] — 
S«e  Infant,  2. 


FORESTERS. 

Action  against  Independent  Order 
of  Foresters  for  recovery  of  endow- 
ment  maney.] — See  Corporations,  2. 
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FORFEITURE. 

For  illegal  voting  at  provincial 
elections.] — See  Parliament,  1. 

Belief  against  forfeiture.'] —  See 
Municipal  Corporations  1. 


FORGERY. 

In  respect  of  alteration  of  hooks  of 
account.] — See  Extradition,  1. 


FRAUD. 

1.  Fravd  and  misrepresentation — 
Personal  representatives.] — G.  having 
dissolved  partnership  with  M.,  by 
the  terms  of  the  dissolution  held 
certain  land  subject  to  a  lien  of  $255, 
to  be  paid  by  M.  M.  then  arranged 
a  sale  to  C.  for  $2250,  intending  to 
defraud  any  company  who  would 
lend  J 1125,  on  the  security  of  the 
land  (it  being  really  worth  about 
$600),  and  drew  up  a  receipt  for 
$1150,  representing  that  sum  as 
being  part  payment  of  the  consider- 
ation money,  which  G.  signed.  G. 
subsequently  executed  a  conveyance 
with  $2250  inserted  as  the  consider- 
ation, and  deposited  it  with  his 
solicitor  as  an  escrow,  to  be  delivered 
up  on  payment  of  his  $525  lien.  It 
appeared  G.  had  since  died,  and  S. 
was  appointed  his  administrator. 
M.  and  C.  by  means  of  an  overvalua- 
tion and  certain  misrepresentations, 
one  of  which  was  the  production  oif 
G.'s  receipt,  obtained  a  loan  of  $1 125 
from  the  plaintiffs  to  0.,  and  out  of 
the  proceeds  paid  S.  the  $525,  and 
took  up  the  deed. 

At  the  trial  it  was  shown  that  the 
plaintiffs  were  aware  of  the  death  of 
G.  before  they  acted  on  or  even 


knew  of  the  existence  of  his  receipt^, 
and  that  S.  knew  nothing  of  the 
transaction  except  that  he  wa& 
entitled  to  the  lien  for  $525. 

Heldy  (reversing  the  judgment  of 
Proudfoot,  J.,)  that  the  plaintiff 
could  not  recover  against  S.  as  rep- 
resentative of  G.,  for  no  cause  of 
action  existed  against  G.  at  the  time 
of  his  death,  and  S.  had  done  no 
wrong. 

In  the  absence  of  fiduciary- 
relationship  no  recovery  can  be  had 
against  the  i-epresentatives  of  a 
deceased  person  who  is  charged  with 
fraud  unlass  profit  has  accrued  to  the 
wrongdoer's  estate.  Hamilton  Provi- 
dent and  Loan  Society  v.  ComeUr 
623. 

Confirmatory  evidence  of.]^See 
Evidence,  1. 


FRAUDULENT  CONVEY- 
ANCE. 

1.  Fraudulent  preference — DtJiAfft 
and  creditor  ^Parties — Demurttt- 
R.  S.  0.  ch.  95,  sec.  13.]— A  credi- 
tor's assignee,  not  himself  a  creditor, 
cannot  sustain  an  action  to  set  aside 
a  fraudulent  conveyance  or  transfer 
made  by  the  debtor,  prior  to  the  as- 
signment under  which  he  claims  to 
be  such  assignee.  Lumsden  v.  ScoU 
323. 

FraudulcTU  preference — Pressure.  \ 
— See  Bills  of  Sale  and  Chattki* 
Mortgages,  2. 


FRIENDLY  SOCIETIES. 
See  Corpobations,  2. 
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GAMBLING. 

1.  Gambling — Playing  at  Pharaoh 
— Conviction  — Civil  action—  12  Geo, 
II.  ch.  28-27  Geo.  Ill  ch.  1,  sec.  2.] 
— The  defendant  was  convicted  by 
the  Police  Magistrate  of  the  City  of 
Toronto  for  playing  at  a  game  of  cards 
called  Pharaoh,  contrary  to  the  sta- 
tute 12  Geo.  II.  ch.  28,  and  sentenced 
to  pay  £50  sterling,  the  penalty 
thereby  im])osed. 

Held,  that  under  27  Geo.  III.  ch. 
1,  sec.  2,  the  jurisdiction  of  Justices 
of  the  Peace  in  such  cases  was  taken 
Away,  and  in  lieu  thereof  the  recov- 
ery of  such  i)enalty  was  to  be  by  civil 
fiction. 

The  conviction  was  therefore 
xjiiashed. 

Semble,  per  Wilson,  C.  J.,  that 
the  defendant  could  have  been  con- 
victed under  the  Municipal  Act,  46 
Vic.  ch.  18,  sec.  49,  sub-sec,  33,  a- 
^inst  gambliujOf,  and  the  by-law 
passed  with  reference  thereto.  Be- 
gina  v.  MathesoUy  559. 

2.  Principal  and  agent — Gambling 
contract — '*  Optio)i8" — "  Differences*^ 
— Onus  of  proof — Proof  of  foreign 
law.]  —  Defendants,  Toronto  mer- 
<;bants,  engaged  plaintiffs,  Chicago 
brokera,  to  buy  and  sell  grain  in 
Chicago  on  margin,  which  the  latter  j 
did,  advancing  them  money,  for 
which  they  sued.  Defendants  having 
refused  to  settle  for  losses  sustained. 

Heldf  reversing  the  judgment  of 
Patterson,  J.  A.,  that  assuming  the 
Btate  law  to  be  that  if  the  contract 
was  to  deal  in  such  a  way  that  only 
the  differences  in  prices  should  be 
settled  according  to  the  rise  and  fall 
of  the  market,  and  no  grain  be  either 
delivered  or  accepted,  the  contract 
would  be  a  gambling  contract  and 
illegal,  it  lay  upon  defendants  to 
establish  clearly  that  such  was  the 


character  of  the  dealing  and  this 
defence  not  having  been  clearly 
proved,  judgment  was  given  for  the 
plaintiffs. 

After  judgment,  at  the  trial,  but 
before  the  argument  in  banc,  the 
defendants  put  in  the  report  of  the 
case  bearing  upon  the  question, 
decided  in  the  Supreme  Court  of  the 
U.  S.,  verified  by  affidavit:  Held, 
admissible. 

Where  the  opinions  of  experts  on 
foreign  law  are  conflicting,  the  Court 
will  examine  for  itself  the  decisions 
and  text  books  of  the  foreign  country, 
in  order  to  arrive  at  a  satisfactory 
conclusion.  Bice  et  al  v.  Gunn  et 
al,  579. 

See  Lottery,  1. 


GARNISHMENT. 

In  Division  Court.'] — See  Division 
Court,  1. 


GIFT. 

1.  Deposit  receipt — Gift  by  hus- 
band to  wife.] — One  J.  O'B.,  and  B. 
0*B.,  his  wife,  were  the  holders  of 
a  certain  deposit  ceitificale  of  the 
Bank  of  British  North  America  to 
the  following  purport :  **  Received 
from  J.  O'B.  and  B.  O'B.  the  sum  of 
$2,800,  for  which  we  are  accountable 
to  either,  with  interest  at  current 
rate,"  <fec.  Three  or  four  days  before 
his  death,  J.  O'B,  called  his  wife  to 
his  bedside,  and  in  the  presence  of  P., 
gave  the  certificate  to  her,  saying  she 
was  to  keep  it  for  her  own  use,  and 
unequivocally  expressing  an  inten- 
tion to  make  an  absolute  gift  of  the 
money  to  her. 

Held,  J.  O'B.  having  died,  that  his 
wife  was  entitled  to  the  money  in  the 
bank.  O'Brien  v.  O'Brien  et  al,,  450. 
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GUARANTEE  AND  INDEM- 
NITY. 

1.  Principal  aud  surety — Promise 
in  writing — Sufficiency  of.] — F.  being 
indebted  to  the  plaintiffs,  who  were 
pressing  him  for  payment,  the  defen- 
dant signed  the  following  document 
and  delivered  it  to  the  plaintiffs  in 
consideration  of  their  giving  time  to 
F.  :  "I  will  guarantee  that  the 
security  offered  by  Mr.  John  Flem- 
ing for  the  balance  of  your  account 
will  be  executed  and  forwarded 
within  ten  days."  The  security 
referred  to  was  a  mortgage  upon  real 
estate  to  be  executed,  and  a  paid-up 
life  policy  for  $5,009,  which  F.  had 
agreed  verbally  to  give  to  the  plain- 
ti£b,  neither  of  which  existed  at  the 
time  of  F.'s  agreement  or  the  defen- 
dant's guaranty.  F.  never  gave  the 
security,  and  the  plaintiffs,  by  refrain- 
ing from  suing  him,  lost  bheir  debt. 

Held,  affirming  the  judgment  of 
Burton,  J.  A.,  Hagarty,  C.  J.,  dis- 
senting, that  the  writing  signed  by 
the  defendant  was  not  sufficient  to 
satisfy  the  fourth  section  of  the 
Statute  of  Frauds,  whether  regarded 
as  an  original  promise  or  a  guaranty. 

Per  Hagarty.  C.  J.  The  guaranty 
is  not  divisible.  The  writing  was 
not  sufficient  as  to  the  mortgage  of 
real  estate,  because  the  promise  of 
the  debtor  himself  was  not  enforce- 
able against  him,  not  being  in  writ- 
ing ;  but  as  to  the  policy  the  writing 
was  sufficient.  Lighibound  and 
Wamock,  187. 

2.  Gtw/rantee — ProTiiisaory  note.] 
—On  June  11th,  1877,  defendant 
wrote  to  the  plaintiff  that  J.  S.,  the 
person  he  wished  to  assist,  "  informs 
me  now  that  I  could  help  him  by 
pledging  myself  to  you  that  you 
might  give  him  a  letter  of  credit  in 
Montreal,  and  now  I  say,  if  you  will 


assist  him  in  that  way  to  $7000  or 
$8000,  that  I  will  become  responsible 
to  you  for  the  like  amount  in  any 
manner  you  may  wish,  <fec."  J.  8. 
then  applied  to  the  plaintiff,  who  gave 
a  continuing  guarantee  in  his  favour 
to  some  Montreal  merchants,  dated 
August  28th,  for  goods  to  the  extent 
of  $5000,  for  three  years.  At  the 
same  time  the  following  note,  signed 
by  the  defendant  in  blank,  was  filled 
up  by  J.  S.  :  "  Three  years  after  date 
I  promise  to  pay  to  the  order  of  J.  S. 
JoOOO,  *fec."  "  Value  received."  To 
which  was  added,  **  This  note  is  given 
as  collateral  security  for  a  guaraiitee 
of  $5000  given  to  J.  S.  by  A.  S.," 
the  plaintiff.  No  notice  was  ever 
given  to  defendant  of  the  plaintiffs 
guarantee,  or  of  the  form  in  which 
the  note  was  filled  in.  In  an  action 
on  the  defendant's  letter  as  a  continu 
ing  guarantee ;  and  on  the  note. 

Per  Wilson,  C.  J.—  The  letter 
was  a  guarantee,  but  not  a  continuing 
one,  and  there  could  be  no  recovery 
under  it,  as  the  evidence  shewed  that 
the  amount  of  $5000  secured  thereby 
had  been  paid. 

Per  Galt,  J.,  agreeing  with  the 
judgment  of  Burton,  J.  A.,  at  the 
trial,  it  was  not  a  guarantee,  but 
merely  a  proposition  leading  up  io  a 
guarantee  ;  at  all  events  if  a  guai-an- 
tee  it  was  not  a  continuing  one. 

HeJdj  also,  that  the  note  was  not 
a  negotiable  promissory  note,  not  be- 
ing made  payable  absolutely  and  at 
all  events,  but  only  as  collateral  se- 
curity for  plaintiff's  guarantee.  Su- 
therland V.  Patterson^  565. 


GUARDIAN. 

Foreign  guardian — Payment  of 
infamis  legacies  to.] — See  Infants,  £ 
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HUSBAND  AND  WIFE. 

1.  Deficieiicy  from  foist  survey — 
Compensation  —  Trusts  declared  of 
original  lot  —  Disclaimer  by  cestui 
que  trust — Improvements  under  mis- 
take of  tide — Estoppel  of  married 
woman — Restraint  against  anticipa- 
tion,^— G.  W.  F.,  being  the  patentee 
of  a  certain  lot  described  as  of  200 
acres,  but  in  which  there  was  a  defi- 
ciency, conveyed  half  of  the  lot  to 
J.  B.  P.,  who  conveyed  it  to  trustees, 
to  hold  in  trust  for  E.  F.,  wife  of 
G.W.F.,  upon  certain  trusts  declared 
in  the  deed,  and  without  power  to 
her  to  anticipate.  The  deficiency 
was  subsequently  discovered,  and 
npon  the  application  to  the  govern- 
ment in  the  name  of  the  trustees  by 
G.W.F.,  whom  they  appointed  thfir 
agent  for  that  purpose,  a  grant  of 
land,  as  compensation  for  the  defi- 
ciency was  made  to  the  trustees  of 
E  F.,  describing  them  as  such.  Sub- 
sequently an  instrumenb  under  seal, 
expressed  to  be  made  between  J.B.P., 
of  the  fii-st  part,  and  E.  F.,  wife  of 
G.W.F..  of  the  second  part,  and  the 
trustees  of  the  third  part,  which  re- 
cited the  facts  and  also  that  the  trus- 
tees had  no  real  interest  therein,  but 
were  named  as  grantees  merely  as 
being  the  legal  owners  of  the  original 
half  lot,  was  executed  by  J.B.P.  and 
E.  F.,  whereby  they  declared  that 
the  parties  of  the  first  and  second 
pai  ts  were  not  in  any  way  interested 
in  the  lands  granted  as  compensation, 
and  that  the  trustees  held  them  as 
trustees  for  G.W.  F.,  the  patentee  of 
the  original  lot  After  this  the  trus- 
tees, by  the  direction  of  G.W  F.  con- 
veyed to  E.,  under  whom  the  defen- 
dants claimed.  E.  F.  now  brought 
this  action  to  recover  the  land. 

Heldy  [Hag ARTY,  O.J.,  dissenting,] 
that  E.  and  those  claiming  under 
him  must  be  held  to  have  had  notice 


of  the  title  of  the  trustees,  who  were 
described  in  the  patent  as  trustees  of 
E.  F. :  that  this  land  was  subject  to 
the  trusts  of  the  previous  conveyance 
to  them  :  that  E.F.  was  not  estopped 
by  the  declaration  executed  by  J.B.  P. 
and  hei-self,  which  did  not  divest  her 
of  her  title,  and  that  therefore  she 
was  entitled  to  recover. 

Held,  also,  that  there  should  be  a 
reference  to  the  Master  to  take  an 
account  of  taxes  paid  and  permanent 
improvements  made  u])on  the  lands, 
further  considemtion  being  reserved. 

Per  Hagarty,  C.J.  —  The  legal 
estate  being  in  the  defendant  by  con- 
veyance from  the  tiiistees,  the4)lain- 
tiff  should  show  an  equity  to  recover 
what  she  claimed  us  part  of  the  trust 
estate,  which  she  had  not  done  ;  that 
the  patent  to  the  trustees,  though 
descnbiug  them  as  such,  did  not  in 
lom?^  r1<^rlare  any  trust  respecting 
this  iajid,  and  it  could  not  be  assumed 
that  itibttned  {  art  of  the  trust  premi- 
aea. 

Per  Armour.  J. —  The  case  was 
not  within  R.S.O.  ch.  95,  sec.  4,  as 
to  impro^ments  under  a  mistake  of 
title,  but  was  governed  by  the  prii:- 
cijJey  of  equity  governing  the  relation- 
ship of  trustee  and  cestui  que  trust. 

Per  Cameron,  J. — The  case  was 
11  it  bin  thi$  Statute.    Foott  v.  Rue, 

Gift  bff  husband,  to  wife  of  bank 
d§p6iH6mifcate.]-^See  Gift,  1. 


ILLEGALITY. 
Of  opiwn  sale.] — See  Gambling, 


3, 


luiwcent  loan  of  money  sribse- 
mmH^  employed  by  borrower  in  a 
fim^mmi  prefer ence.]—See  Bank- 
wunm  MSLD  Insolvency,  4. 
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IMPROVEMENTS.  | 

Improvements  under  mistake  of 
title.] — See  Husband  and  Wife,  1. 


INFANT. 

1.  Mortgage  hy  infant — Confirm- 
ation  of  voidable  instrument — Acqui- 
escence —  Laches  —  Presumption  of 
knowledge  of  legal  rights.]  —  The 
plain tiflf  being  at  the  time  an  infant, 
on  February  20th,  1878,  executed  a 
mortgage  in  favour  of  the  defendants. 
The  proceeds  were  chiefly  applied  in 
paying  off  prior  incumbrances  on  the 
land.  The  plaintiff  came  of  age  on 
April  lyth,  1880.  After  this  date, 
and  with  full  knowledge  of  his 
position,  he,  on  January  10th,  1834, 
executed  another  mortgage,  with  the 
object  of  in  part  paying  off  the  mort- 
gage in  question  ;  and,  moreover,  by 
certain  conversation  with  an  agent 
of  the  defendants,  he  admitted  his 
liability  under  the  latter  mortgage, 
nor  did  he  take  any  steps  to  disaffirm 
it  until  September  7th,  1882.  On 
September  30th,  1882,  this  action 
was  commenced. 

Held,  that  the  mortgage  in  ques- 
tion wa8  not  void,  but  only  voidable, 
and  that  the  plaintiff^s  conduct  after 
he  came  of  age,  amounted  to  a  ratih- 
cation  of  it. 

The  rule  is  now  well  established, 
that  the  deed  of  an  infant  is  not 
void  ab  initio,  but  voidable,  on  bis 
attaining  majority.  If  he  wishes  to 
avoid  it,  he  must  expressly  repudiate 
bis  contract  within  a  reasonable  time 
after  coming  of  age,  otherwise  his 
silence  will  be  held  to  amount  to  an 
affirmance  of  it. 

Semble,  that  acts  of  less  moment 
and  significance  than  are  required  to 
avoid  the  conveyance  of  a  minor,  may 
be  sufficient  to  affirm  it 


Semble,  [per  Pboudfoot,  J.,]  that  ^ 
it  must  be  presumed  that  an  adnlt  ^ 
who  affirms  a  deed  executed  by  hinu^ 
in  infancy,  do^  so  with  knowledg^^ 
of  his  rights,  and  of  his  exemptioc^ 
from  liability. 

Per  Boyd,  C.  The  policy  of  the 
law  now  is  generally  to  allow  the 
infant  to  suspend  his  ultimate  decision 
upon  questions  of  benefit  or  injury, 
till  he  is  of  legal  capacity  to  bind 
himself  as  an  adult  When  be 
arrives  at  majority  he  is  clothed  with 
full  legal  capacity  with  all  its  inci- 
dents, and,  as  an  adult,  has  no 
s]>ecial  protection  on  the  ground  of 
ignorance  of  the  law,  and  any  dis- 
affirmance by  him  of  a  deed  executed, 
during  minority,  should  only  be 
given  effect  to  on  the  terms  of  his 
restoring  to  the  other  party,  asfaras 
possible,  any  benefit  obtained  by  him 
during  minority.  Foley  v.  C%mia 
permanent  Loan  and  Savings  Co^ 
38. 

2.  In fants  —  Foreign  guardian^ 
Payment  of  money  to.] — Where  one 
brought  action  against  an  execntor 
in  this  country,  to  recover  legacies 
bequeathed  to  infants,  resident  in 
Minnesota,  of  whom  he  had  been  ap- 
pointed guardian  by  a  Probate  Court 
of  Minnesota,  and  it  appeared  thtt 
the  duties  and  powers  of  guardians 
under  the  law  of  Minnesota  were  not 
greater  than  those  of  testamentary 
guardians,  or  guardians  appointed  by 
a  Surrogate  Court  in  this  country. 

Held,  that  the  money  must  be  paid 
into  Court,  and  not  to  the  foreign 
guardian. 

Semhie,  that  the  rule  might  be 
modified  if  the  sum  were  small,  and 
the  whole,  or  nearly  the  whole,  were 
required  for  the  infant's  education 
and  maintenance,  or  other  immediate 
use.    Flanders  v.  D'Evdyf^  704. 
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Sifle  or  lease  oj  infantas  land  U7ider 
Settled  Estate  Act  to  provide  fund  for 
maintenayice.] — See  Wills,  5. 


INJUNCTION. 

1.  Master  aiid  servant — Intimidor 
tion  of  servant — Supfrression  of  fa^ts 
on  motion  ex  parte  for  injuru:tion — 
Dissolving  injutiction  on  motion  to 
continue — Practiced]  —  On  a  motion 
to  continue  an  injunction  the  defen- 
dant may  bring  forward  such  facts  as 
he  might  if  he  were  moving  to  dissolve 
the  injunction,  and  may  shew  sup- 
pression of  facts  by  the  plaintiff  as  a 
ground  for  dissolving  it,  and  may 
thereupon  move  to  dissolve  it 

The  plaintiffs  individually  were 
members  of  the  Master  Plasterers* 
Association  and  the  defendants  indi- 
vidually were  members  of  the  Oper- 
ative Plasterers'  Association,  The 
plaintiffs  did  not  by  their  writ  state 
in  what  character  they  sued  ;  but  by 
their  affidavits  filed  professed  to  rep- 
resent their  association,  and  joined 
the  defendants  as  representing  the 
operative  association.  Some  of  the 
defendants  by  threats,  intimidation, 
and  violence,  prevented  one  man, 
who  had  contracted  to  work  for  one 
of  the  plaintiffs,  from  fulfilling  his 
contract,  and  induced  him  to  leave 
Toronto,  where  he  had  been  hired  to 
work,  whereby  his  master  suffered 
injury  to  his  business. 

Heldy  that  this  entitled  the  master 
to  an  injunction  restraining  these 
defendants  from  so  interfering  with 
his  st'rvants. 

It  appeared  that  previous  to  the 
intimidation  four  workmen  had 
struck  work  with  one  W.,  a  member 
of  the  plaintifti'  association,  because 
W.  had  refused  to  {wy  one  of  bis 
workmen  the  wages  demanded  for 
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him  by  them.  Thereupon  the  plain- 
tifis'  association  passed  a  resolution 
im^x^sing  a  fine  on  any  of  its  mem- 
bers who  should  employ  the  four 
striking  workmen,  and  communicated 
this  to  the  defendants'  associatioiL 
The  latter  demanded  the  rescission 
of  the  resolution,  and  notified  the 
plaintiffs'  association  that  in  default 
the  workmen  would  strike.  The 
resolution  was  not  rescinded  and  the 
workmen  struck.  The  intimidation 
complained  of  by  the  plaintiffs  fol- 
lowed as  a  consequence. 

Held,  that  the  defendants,  by 
shewing  the  fact  of  the  resolution  of 
the  plaintiffs*  association,  which  the 
plaintiffs  had  not  divulged  on  their 
motion  ex  parte  for  the  injunction, 
which  they  now  moved  to  continue, 
were  entitled  to  have  the  injunction 
dissolved. 

Held^  also,  upon  the  merits,  that 
the  plaintiffs  were  not  entitled  to  the 
injunction  on  account  of  their  resolu- 
tion. Hynes  et  al.  v.  Fisher  et  aL, 
60. 

2.  Interference  with  process — Con- 
tempt of  Court  —Parties  in  represen- 
\tative  capacity.^ — Pending  the  in- 
I  junction  in  this  wvse,  (see  ante  p.  60) 
'  one  P.,  who  was  not  a  party  to  the 
!  action,  but  was  a  member  of  the 
plaintiffs'  association,  on  behalf  of 
the  association,  hired  one  H.  to  work 
for  him.      McCord   and  Jenkins, 
members  of  the  defendants'  as-socia- 
but  not  parties  to  the  action,  hearing 
of  this  went  to  H.  and  induced  him 
to  refuse  to  work  for  P.  and  to  leave 
Toronto.    The  Court  was  of  opinion 
that  M.  and  J.  knew  ot  the  injunc- 
tion pending  at  the  time.    The  plain- 
tiffs did  not  state  by  their  writ  that 
they  sued  in  any  representative  char- 
acter, nor  did  they  sue  the  defendants 
in  a  representative  capacity ;  but  the 
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plaintifis'  affidavits  Rtated  that  tLe 
plaintiffs  represented  tiitlrfunoiaiii^ 
and  the  def endanto^  tiliiHf^'  ^  m0v 
tion  to  commit  M.  uA  J.  ifiiT 
tempt  of  process  of  tjiii  cantt. 

HM,  that  the  Miist*  t  Phi.st^rers' 
Association  was  not  hum)*'  n  pnrty  to 
nor  sufficiently  re|>rf'srnteil  in  ilji 
action  by  the  allc^nMons  in  tljc 
plain tiffii'  affidavit^:  aimI  llmt 
act  against  the  plaint ilfn  iudivikl" 
ually  having  been  ej^tublinhed,  M. 
and  J.  could  not  be  held  guilty 
of  contempt  for  inttn-ference  with  the 
association  and  P.:  tin  it  though  the 
association  might  be  added  by  amend- 
ment, the  injunctioa  would  also  hftv« 
to  be  amended,  and  in  the  meantime 
M.  and  J.  must  be  ac^inittt  d  of  Ciiii 


the  plaintiff,  which  contained  the 
statutory  condition  as  to  reference  to 
arbitration.  The  plaintiff  was  will- 
ing to  arbitrate  as  to  amount  pro- 
vided the  defendants  would  admit  lia- 
bility for  the  loss.  ThLs  the  defen-^ 
dants  refused  to  do 

Held,  affirming  the  order  of  Ar  ^ 
MOUR,  J  ,  revei-bing  the  order  of  tb^ 
ito  Master  in  Chambei-s,  that  the  defea^ 
dants  were  not  entitled  to  a  stay  of 
proceedings  until  the  amount  haof 
been    ascertained    by  arbitration. 
Hughes  v.  London  Assurance  Com- 
pant/,  293. 


2.  Marine  insurance  —  Re-irmr- 

ance — Contract  in  accordance  wiA 

^    r         •  •      *  *         \  rules — Seaworthiness —Total  loss— 

tempt  of  the  inlunction  as  it  tmw  i  ^,7  ^  » 
^    J      J  i.u     r      ^1  .  Abandonment  —  General 

stood,  and  tnereiore  tue  [notion  must 


fail.  Hynes  v.  Fisher^  McCord  and 
Jenkins'  Case,  78. 

3.  Interim  injuneilonr^^fotwn  (o 
continue  same  till  ftppeai,^ — An  in- 
terim injunction  will  not  granted 
in  aid  of  a  plaiutid,  to  preserYe  the 
subject  n  atter  of  hit  Bctaon  m  statu 
quo  long  enough  tO  enal^e  him  to 
obtain  the  decision  of  an  Appellate 
Court  on  points  alrpady  decided  in 
other  cases,  against  his  contantion,  in 
Courts  of  first  instum^  W^ld 
McM aster,  717. 

To  restrain  railway  re^tomngjarm 
crossings.]— See  Eailwa^TR  ASP  Bail- 
way  Companies,  1. 


INSURANCE. 

1.  Fire  policy — Admiisiion  to  ar- 
bitration — Staying  m^^^wgs.  ] — 
The  defendants  reqttmS  i^e  plamtitf 
to  proceed  to  arbitrMfebti  to  ascertain 


the  amount  of  loss  tm&er  a  policy  _        .  _ 

saed  by  the  defendttali  m  &»iffir  of  [president,  and  counter-signed  by  the 


average— 

Particular  average — Costs.]— Ou  Ist 
Septeml>er,  1881,  the  plaintifis  m- 
sured  the  vessel  Mary  Menitt  for 
$6000  for  fifteen  days,  by  acceptance 
of  an  application  mude  to  them  by 
M.  the  owner.    On  the  same  day  a 
memorandum  was  written  in  the 
margin  of  the  application  and  signed 
by  the  manager  and  secretary  of  the 
defendant  company, that  they  covered 
one  fourth,  subject  to  survey  and 
approval  at  first  port  of  arrival,  kc 
It  was  undei-stood  that  there  was  an 
allowance  of  8  per  cent  for  j>articTilar 
average.    On  4th  April,  1881,  an 
agreement  had  been  entered  into 
between  the  companies  under  which 
defendants  were  to  cover  a  fourth 
part  of  all  ves.sel  risks  accepted  by 
plaintiffs  :  but  it  was  expressly  agreed 
that  the  risks  covei  ed  were  only  on 
hulls  of  vessels  not  classed  below  B.  I. 

By  defendants'  Act  of  Incorpor- 
ation, 35  Vic.  ch.  103,  D.,  all 
policies,  instruments,  &c.,  issued  or 
entered  into  by  defendants,  were  to 
be  signed  by  the  president  or  vice- 
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manager  and  secretary,  or  as  other- 
wise directed  by  the  rules  aod  regu- 
lations of  the  company  in  case  of 
their  absence,  and  so  sigued  they 
should  be  deemed  valid,  kc. 

Held^  that  the  plaintifis  could  not 
rely  on  the  agreement  of  the  4th 
April,  as  it  was  limited  to  vessels  not 
below  B.  1,  and  the  vessel  insured 
had  not  been  classed  ;  but  that  the 
contract  was  contained  in  the  memo- 
randum written  in  the  margin  of  the 
application,  and  that  it  was  so  signed 
as  to  be  binding  on  the  defendants, 
for  that,  in  the  absence  of  evidence 
to  the  contrary,  it  must  be  deemed 
to  be  signed  in  accordance  with  the 
rules  and  regulations  of  the  company. 

It  appeared  that  the  vessel  was 
driven  ashore  on  the  6th  September, 
and  that  the  plaintiffs  got  her  off  and 
towed  her  to  Detroit,  where  she  was 
put  into  diy  dock  and  repaired.  The 
salvage  charges  amounted  to  $4000. 
On  26th  September,  the  owner  gave 
notice  of  abandonment,  and  claimed 
as  for  a  total  loss,  and  the  plaintiffs 
settled  with  him  for  $3000.  On  29th 
September  the  vessel  was  libelled  for 
seaman's  wages  and  salvage  charges, 
and  was  subsequently  sold  to  pay 
same.  The  actual  damage  done  to 
the  vessel  only  amounted  to  $175. 
At  the  time  of  the  accident  the  ves- 
sel had  only  one  anchor,  having  a 
short  time  previously  lost  a  second 
one  she  had.  There  was  no  express 
warranty  of  seaworthiness. 

Heldf  that  the  policy  being  a  time 
policy  there  was  no  implied  warranty 
of  seaworthiness. 

HM^  also,  (1),  defendants  as  re- 
insurers were  not  bound  by  the 
plaintiffs'  settlement  with  the  owner 
or  the  acceptance  of  the  notice  of 
abandonment,  and  that  as  to  them 
there  had  been  no  total  loss  and  no 
valid  abandonment;  (2)  defendants 


were  liable  as  upon  a  general  average 
for  expenses  incurred  by  plaintiffs  as 
salvors  and  insurers  in  saving  the 
ship,  after  deducting  the  projiortion 
to  be  l)orne  by  the  ownera  of  the 
vessel  and  cargo,  *fec. ;  (3)  there  was 
no  particular  average  for  which 
defendants  were  liable  to  contribute. 

The  pleadings  were  directed  to  be 
amended  according  to  the  findings  ; 
and  the  costs  apportioned.  The 
Phcenix  Insurance  Co.  v.  The  Anclior 
Insurance  Co.,  524. 

By  Friendly  Society.^  See  Cor- 
porations, 2. 


INTEREST. 

Interest  on  balance  retained  hU 
executors,] — See  Wills,  1. 

On  legacies.] — See  Will,  7. 


JUDICATURE  ACT. 

Demurrer  for  want  of  'parties  un 
c?er.] — See  Churches,  1. 

In  relation  to  Division  Courts.] — 
See  Division  Court,  1. 

Third  party. 1^ — See  Third  Party, 

1. 

Separate  appeals  to  Divisional 
Courts  and  Court  of  Appeal  by  differ- 
ent parties  in  the  same  interesU-r-See 
Carriers,  1. 

Sec.  16,  svh-sec.  3.] — See  Dower,. 

1. 

Sec.  I7y  sub-sec.  10.] — SeeDowERy 

Sec.  17,  sub-sec.  5.  J — ^Sce  Registry 
Laws,  1. 
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Rule8  \0^,'\-See  Registry  Laws,  1. 
Ride  189.] — See  Churches,  1. 
Rules  482,  483.]-*See  New  Trial. 

1. 


JUSTICES  OF  THE  PEACE. 

1.  Conviction  —  Prior  Conviction 
— Refusal  to  receive  evidence  of — 
Costs. '\ — A  warrant  was  issued  by  a 
magistrate  for  the  apprehension  of 
the  defendant,  who  was  brought  be- 
fore another  magistrate  thereon,  con- 
victed and  fined.  Subsequently  the 
magistrate  who  had  issued  the  war- 
rant caused  the  defendant  to  be 
summoned  before  him  for  the  same 
offence,  and  again  convicted  and  fined 
him, after  refusing  to  receive  evidence 
of  the  prior  conviction. 

The  Court  quashed  the  second 
conviction,  with  costs. 

Held,  that,  even  assuming  that 
the  first  conviction  was  void  by 
reason  of  the  defendant  having  been 
brought  before  a  magistrate  other 
than  the  one  who  issued  the  warrant, 
his  appearance  and  pleading  thereto 
amounted  to  a  waiver,  and  at  any 
rate  the  magistrate  who  convicted 
the  second  time  could  not  take  ad- 
vantage thereof.  Regina  v.  Bernard, 
603. 

See  Bawdy  House,  1. 

Jurisdiction  in  cases  of  gamr 
hling.'\ — See  Gambling,  I. 


LANDLORD  AND  TENANT. 

Act  of  tenant  without  knowledge  or 
sanction  of  landlord — Effect  of] — 
JSee  Way,  1. 

Liability  of  tenant  to  protect  chat- 
tel mortgage.] — See  Distress,  1. 


LEGACIES. 
Cumulative,] — See  Will,  4. 


LIEN. 
See  Mechanic's  Lien,  1. 


LIMITATIONS  OF  ACTIONS 
AND  SUITS. 

1.  Contract  of  hiring — Limitatm 
of  action — Evidetice  —  New  triaX— 
Statute  of  Limitations,] — The  plain- 
tiflTs  testator  was  chief  engineer  of 
the  defendant  company  from  its  in- 
ception until  arrangement  made  by 
the  company  with  one  B.  for  the 
completion  of  the  road  by  B.,  he  pay- 
ing all  expenses,  <&c.,  including  the 
engineer's  salary.    In  1881  the  testa- 
tor wrote  a  letter  to  the  solicitor  for 
the  Grand  Trunk  Railway  Company, 
which  company  was  about  to  resume 
control  of  the  defendants*  railway, 
claiming  for  services  rendered  the 
defendant  company  up  to  the  middle 
of  1 875.    The  action  was  commenced 
in  February,  1882,  for  services  ren- 
dered from  1871  to  1875.     At  the 
trial  an  amendment  was  made  allow- 
ing the  plaintiff  to  claim  for  services 
rendered  up  to  1880.      It  appeared 
that  the  testator  was  to  have  had  a 
salary,  but  the  amount  was  never 
fixed.    During  the  period  from  1875 
to  1880  or  1881  he  performed  ser- 
vices as  engineer  for  the  defendant 
company,  certifying  to  work  done, 
that  the  company   might  obtun 
bonuses,   attending    meetings  and 
deputations.    He  also  approved  of 
plans  of  a  bridge  submitted  to  him, 
and  in  1878  signed  the  specifications 
appended  to  the  contract  between 
the  company  and  B. 

Held,  Haoartt,  C.  J.,  dissentiog, 
that  there  was  evidence  to  go  to  the 
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jury  of  a  continuiDg  employrnent  of 
the  testator  subsequent  to  1875,  and 
of  seinrices  rendered  as  chief  engineer 
within  the  six  years  preceding  action, 
notwithstanding  the  letter  written 
by  the  testator  claiming  for  services 
up  to  1875  only  ;  and  that  any  infer- 
ence to  be  drawn  from  the  writing 
of  the  letter  was  for  the  jury  and  not 
for  the  Judge  to  draw ;  and  a  non- 
suit was  set  aside. 

Per  Hagarty,  O.J. — The  evidence 
shewed  that  the  testator,  though 
nominally  chief  engineer  of  the  de- 
fendant company  subsequent  to 
the  contract  with  B.,  was  in  fact 
working  for  6.  to  whom  he  looked 
for  payment. 

The  effect  of  letters  written  by  the 
company's  president  after  the  origi- 
nal claim  had  been  barred,  and  of 
reports  made  to  the  company  of 
claims  against  them  in  which  the 
plaintiff's  claim  was  included,  dis- 
cussed as  to  their  sufficiency  to  revive 
the  claim.  Shanli/,  Executrix  of 
Shakily  v.  Grand  Junction  B.  W.  Co. 
156. 

2.  StattUe  of  LimiUUions — 0£er 
to  purckcLse  —  Estoppel. ]— In  1853 
M.,  the  owner  of  the  land  in  ques- 
tion, conveyed  it  to  P.  D.,  who  in 
1859  conveped  it  to  L,  D.  Neither 
P.  D.  nor  L.  D.  ever  entered  into 
occupation  of  the  lot,  which  was  a 
vacant  one.  In  1855  the  defendant, 
who  was  a  builder,  with  the  know- 
ledge and  consent  of  P.  D.,  used  the 
Jot  for  depositing  his  building  ma- 
terials on,  and  had  continued  to  do 
so  ever  since,  but  with  the  like  know- 
ledge and  assent  of  L.  D.  after  his 
purchase.  In  1876  L.  D.  fenced  the 
lot,  leaving  a  gate  for  defendant's 
convenience ;  he  also  planted  a  small 
portion  of  i1^  and  allowed  soil  to  be 
taken  from  it  to  level  it.    In  1877  | 


P.  D.  was  declared  insolvent,  and  S., 
the  assignee  in  insolvency,  filed  a 
bill  in  Chancery  to  set  aside  the  deed 
of  1859  from  P.  D.  to  L.  D.,  as 
having  been  made  in  fraud  of  credi- 
tors. In  1879  defendant  contracted 
to  purchase  the  lot  from  L.  D.  for 
812,400,  on  which  he  paid  $300.  In 
1880  a  decree  was  obtained  setting 
aside  the  deed  of  1859,  which  was 
affirmed  on  rehearing.  This  was 
affirmed  on  appeal,  defendant  being 
surety  for  L,  D.  for  the  costs  of  the 
appeal.  He  had  never  paid  any 
taxes  on  the  lot  In  1880  nine  feet 
of  the  lot  were  sold  for  taxes,  and 
defendant  became  the  purchaser ;  but 
it  was  redeemed. 

Held,  under  these  circumstances 
the  defendant's  jx>ssession  was  not 
such  as  to  give  him  a  title  under  the 
Statute  of  Limitations :  that  the 
plaintiff  was  not  shewn  to  have  been 
dispossessed,  or  to  have  discontinued 
the  possession  :  that  the  agreement 
by  defendant  to  purchase  was  evi- 
dence to  preclude  him  from  setting 
up  a  title  by  possession  against  the 
plaintiff,  as  was  the  fact  of  his  having 
become  security  for  L.  D.  in  support- 
ing his,  Ll  D.'s  titla  Donovan  v, 
Herberty  635. 

As  against  tax  purc/iaser,]^S'ee 

ASS£8SH£1<T  AND  TaXES,  4. 


LOTTERY. 

1.  Lotterj/  Act,  C.  S.  C.  ch.  95.]— 
The  defendant,  being  the  proprietor 
of  a  newspaper,  advertised  in  it  that 
whoever  should  guess  the  number 
nearest  to  the  number  of  beans  which 
had  been  placed  in  a  sealed  glass  jar 
in  a  window  on  a  public  street,  should 
receive  a  §20  gold  piece,  the  person 
making  the  next  nearest  guess,  a  set 
of  harness ;  and  the  person  making 
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the  third  nearest  guess,  a  $5  gold 
piece ;  any  person  desiring  to  com- 
pete to  buy  a  copy  of  the  newspaper, 
and  to  write  his  name  and  the  sup- 
posed number  of  the  beans  on  a  cou- 
pon to  be  cut  out  of  the  paper.  The 
defendant  was  convicted  of  a  contra- 
vention of  0.  S.  C.  ch.  95. 

Held,  that  as  the  approximation  of 
the  number  depended  as  much  upon 
the  exercise  of  skill  and  judgment  as 
upon  chance,  this  was  not  a  mode 
of  chance  "  for  the  disposing  of  pro- 
I)erty  within  the  meaning  of  the  Act. 

Per  Hagarty,  0.  J. — The  Act  ap- 
plies to  the  unlawful  disposal  of  some 
existing  real  or  personal  property. 
In  this  case  there  were  no  specific 
gold  coins,  nor  was  there  any  particu- 
lar set  of  harness,  to  be  disposed  of, 
which  might  have  been  forfeited  pur- 
suant to  section  three  of  the  Act,  and 
therefore  the  conviction  was  bad  on 
that  ground.    Regina  v.  Dodds,  390. 


Solicitor  of  railway  compamf  ]— 
See  Railways  and  Railway  Com- 
panies. 4. 


1. 


MECHANICS*  LIEN,  . 
Mechanics^  liens — Suit  by  u«- 


LORD'S  DAY. 
See  Sunday,  1. 


MANUFACTURES. 

Mortgage  to  corporation  to  secure 
carrying  on  of  manufactures.] — See 
Municipal  Corporations,  1. 


MARINE  INSURANCE. 
See  Insurance,  2. 


MASTER  AND  SERVANT. 

Intimidation  of  servant,] — See  In- 
junction, 1. 

^  Government  official, ]— 'See  ^vmjLY 


registered  lienholders — Dismissal  of 
— Right  of  regist^sred  lienholder  to 
intervene.] — Under  sec.  15  of  the 
Mechanics'  Lien  Act,  R  S.  O.  ch. 
120,  suits  brought  by  a  lienholder 
shall  be  taken  to  be  brought  on  be- 
half of  all  lienholders  of  the  same 
class ;  and  in  case  of  the  plaintiffs 
death,  or  his  refusal  or  neglect  to 
proceed,  the  suit  may,  by  leave  of 
the  Court,  be  prosecuted  by  any 
lienholder  of  the  same  class. 

A  number  of  unregistered  lien- 
holders brought  an  action  under  the 
Act  to  enforce  their  liens  against  one 
C,  which  proceeded  to  the  close  of 
the  pleadings,  and  was  then  dismissed 
with  the  plaintiffs'  assent  P.,  the 
assignee  of  a  registered  lienholder, 
relying  on  the  action,  took  no  st«p8 
to  enforce  his  lien  or  to  register  a 
certificate  within  the  90  days,  under 
sec.  21.  On  being  informed  of  the 
dismissal  of  the  action,  he  a])plied  to 
be  allowed  to  intervene  as  plaintifT 
and  to  pix)secute  the  suit  on  his  own 
behalf. 

Held^  Galt,  J.,  dissenting,  revers- 
ing the  judgment  of  Hagarty,  C.  J., 
which  affirmed  the  judgment  of  the 
Master  in  Chambers,  that  the  appli- 
cant should  be  allowed  to  intervene 
and  prosecute  the  action ;  and  that 
the  applicant  was  of  the  same  class 
as  the  plaintiffs,  in  that  they  all 
contracted  with  or  were  employed 
with  G. 

Lienholders  ''of  the  same  dafls" 
are  those  who  have  contracted  with 
the  same  person,  whether  tiieir  liens 
are  registered  or  not 
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Per  Galt,  J. — Tlie  applicant  was 
not  of  the  same  class  as  the  plaintiff's, 
for  he  was  a  registered  lienholder  and 
came  within  sec.  21,  whereas  they 
were  unregistered  and  came  within 
sec  20 ;  and  the  90  days  having 
expired  the  applicant's  lien  was  gone, 
so  that  even  if  the  plaintiffs'  suit 
were  still  pending  the  a])plicant  could 
not  have  become  a  party  to  it 
McPherson  et  al.  v.  Gedge^  The 
Scottish  Land  Company,  and  Mutton, 


MEMORANDA. 
648. 


MINES. 

Expropriation  by  railways.^ — See 
Railways  and  Railway  Companies, 
5. 


MORTGAGE. 

1.  Matters  of  a^ccount — Evidence 
— Bank  Draft — Presumption— Mort- 
gage to  secure  running  account  — 

Amendment  in  Master's  Office  

Fraudulent  preference  Innocent 

lend^.]—J.  and  R.,  living  at  P.,  had 
dealings  extending  over  several  years 
with  D.,  who  lived  at  K.,  and  bor- 
rowed money  from  time  to  time.  To 
secure  the  money  borrowed  they 
executed  a  mortgage  to  D.,  purport- 
ing to  be  for  $4,000,  but  really  inten- 
ded as  security  for  whatever  should 
be  due  to  them  from  time  to  time  on 
the  loan  account;  On  taking  the 
accounts  in  the  Master's  office  some 
years  afterwards,  ami  after  J.  and  R. 
had  made  an  assignment  in  insol- 
vency, it  appeared  that  shoi*tly  after 
executing  this  mortgage,  and  before 
80  much  as  $4,000  had  been  advanced 


by  D.,  J.  and  R  drew  on  D.  for 
$1,500. 

Heldf  that  under  these  circum- 
stances, the  presumption  that  D. 
owed  J.  and  R.  the  $1  500  drawn 
for,  was  rebutted,  the  draft  being  the 
natural  mode  in  which  J.  and  R. 
would  procure  an  advance  on  the 
security  of  the  mortgage  to  D. 

It  appeared,  also,  that  during  the 
pendency  of  these  transactions  D. 
gave  J.  and  R.  a  mortgage,  held  by 
him,  to  collect,  and  that  J.  and  R. 
collected  what  was  due  on  this  mort- 
gage, and  retained  the  same. 

Held,  that  the  money  so  collected 
and  retained  was  covered  by  the 
mortgage  from  J.  and  R.  to  D. 
Court  V.  Holland  et  al,  688. 

2.  Mortgagor  and  mortgagee — Ac- 
counting— Costs.^ —  Where  a  mort- 
gagee sold  under  a  power  of  sale  in 
his  mortgage,  and  the  mortgagor  af- 
terwards brought  action  against  him 
for  an  account,  and  payment  over  to 
him,  of  the  soi^plus  which  he  alleged 
was  in  the  mortgagee's  hands,  and  on 
taking  the  account  it  was  found  a  bal- 
ance of  $136  was  payable  to  the 
mortgagor. 

Held,  that  the  mortgagee  must  pay 
to  the  mortgagor  his  full  coste  of  suit. 
Boulton  V.  Rowland,  720. 

Mortgage  to  municipal  corporation 
to  secure  the  carrying  on  of  a  manvr 
factory,] — See  Municipal  Corpora- 
tions, 1. 

Mortgage  by  infant — Confirmation 
of.] — JSee  Infant,  1. 


MUNICIPAL  CORPORATIONS. 

1 .  Mortgage — Forfeiture — Condi- 
tion to  carry  on  factory — Municipal 
law—R  S.  0.  ch,  174,  sec,  454.]— 
Where  the  plaintiffs,  a  municipal 
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corporation,  passed  a  by-law  to  raise 
$•20,000,  to  be  given  to  the  defendant 
to  aid  him  in  carrying  on  certain 
manufactures  in  the  municipcdity, 
subject  to  a  condition  that  he  should 
give  a  mortgage  on  the  premises  for 
$10,000,  and  a  bond  for  a  further 
sum  of  $10,000,  which  said  securities 
should  be  conditioned  for  the  carry- 
ing on  of  such  manufactures  for  twen- 
ty years,  and  that  during  the  said 
period  he  should  keep  invested  at 
least  $30,000  in  the  factory  ;  and  the 
defendant  gave  the  bond  and  mort- 
gage, conditioned  as  agreed,  but  the 
latter  not  specifying  for  what  sum  it 
was  a  security,  and  invested  the 
$30,000,  but  did  not  carry  on  the 
manufactures  as  agreed. 

Held,  that  R.  S.  O.  ch.  174,  sec. 
454  authorized  the  taking  of  the 
mortgage  by  the  corporation  :  that  it 
must  be  taken  to  be  not  a  charge  for 
any  specific  sum,  but  a  security  for 
any  damages  the  plain tiifs  might  have 
sustained  by  the  defendant's  default, 
to  an  extent  not  greater  than  $10,000; 
that  the  Court  would  relieve  against 
a  forfeiture  of  the  estate  ;  and  there 
should  be  a  reference  to  ascertain  the 
amount  of  the  said  damages,  and  on 
non-payment,  a  sale  of  the  premises. 
The  Corporation  oj  the  Village  of 
Brussels  v.  Ronald  et  ai,  1. 

2.  Municipal  by-law — Fire  limits 
—  Repairing  wooden  buildings  — 
Ultra  i?tre«.]— A  city  corporation 
passed  a  by-law  under  R.  S.  O.  ch. 
174,  sec.  467,  sub-sec.  6,  which 
defined  fire  limits,  within  which 
buildings  were  to  be  of  incombustible 
material ;  the  roofs  to  be  of  certain 
metals,  or  slate,  or  shingles  laid  in 
mortar  not  less  than  half  an  inch 
thick,  and  no  roof  of  any  building 
already  erected  within  the  fire  limits 
to  be  relaid  or  recovered  except  with 


one  of  the  enumerated  materials. 
The  defendant  was  convicted  of  a 
breach  of  this  by-law,  for  having  laid 
new  shinglea  on  his  wooden  house 
within  the  fire  limits,  without  laying 
I  them  in  mortar.  The  house  had  been 
standing  for  many  yeai-s  before  the 
by-law  was  jiassed. 

Held^  that  the  by-law  was  idtra 
!  vires,  in  so  far  as  it  referred  to  exist- 
'  ing  buildings  or  ordinary  rei>airs  or 
changes  thereof,  not  being  additions 
thereto.    Regina  v.  Howard,  377. 

3.  Municipal  Council  —  Rid>lic 
Health  Act  —  Pouters  thereunder — 
By-law—  Validity  of — Delegation  of 
power s.^  —  The  members  of  the 
Council  of  any  municipality  are 
health  officers  of  the  municipality  by 
virtue  of  the  Public  Health  Act,  R. 
S.  O.,  ch.  190,  and  as  such  they  may 
enforce  the  provisions  of  sees.  3  to  7 
of  that  Act  without  by-law  ;  but  if 
they  delegate  their  powers  to  a  com- 
mittee, they  must  do  so  by  municipal 
by-law.  They  cannot,  however, 
delegate  any  powers  except  those 
which  they  exercise  under  the  Public 
Health  Act. 

A  by-law  was  passed  by  the  muni- 
cipal Council  of  the  city  of  Brant- 
ford  regulating  the  cleansing  of  privy- 
vaults,  and  imposing  a  fine  of  not 
less  than  $1,  nor  more  than  $50  for 
a  breach  of  its  provisions. 

Held,  valid,  as  the  by-law  was  one 
under  the  Municipal  Act,  and  not 
under  the  Public  Health  Act,  which 
restricts  the  penalty  to  $20. 

The  by-law,  as  set  out  below,  was 
objectionable,  as  delegating  to  per- 
sons not  members  of  the  Council,  the 
Board  of  Health,  the  powers  which, 
as  municipal  matters,  belonged  ex- 
clusively to  the  Council.  In  rt 
Mackenzie  and  the  corporation  of 
the  city  of  Brantford,  382. 
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4.  By-law  for  weighing  and  mea- 
suring wood — Delivery  in  specified 
waggons — Ultra  vires!] — The  niuni- 
ci[ml  council  of  the  city  of  Hamilton 
piiBsed  a  by-law  that  no  person  should, 
upon  or  after  sale  thereof,  deliver  any 
stove  wood  in  or  from  any  waggon, 
4^0.,  otherwise  than  in  or  from  a  wag- 
gon of  a  certain  capacity,  the  sides  of 
which  should  be  constructed  of  slats 
of  a  cei-taiu  width  and  a  certain  dis- 
tance apart  from  each  other.  The 
defendant  was  convicted  of  a  breach 
of  the  by-law. 

Heldy  that  the  by-law  was  ultra 
vireSy  for  though  the  council  had  the 
right  under  the  Municipal  Act,  R.  S. 
O.  ch.  174,  sec.  466,  to  provide  for 
the  weighing  or  measuring  of  wood, 
they  had  no  power  to  enforce  delivery, 
upon  or  afler  sale,  in  a  particular 
kind  of  waggon.  Regina  v.  Smithy 
401. 

As  parties  to  action  to  cancel  invor 
lid  tax  deed.] — See  Assessment  and 
Taxes,  3. 


NEGLIGENCE. 

Jumping  off  train  in  motion.] — 
See  Railways  and  Railway  Com- 
panies, 2. 

Condition  against  liability  for,  in 
bill  of  lading.y—See  Carriers,  1. 


NEW  TRIAL. 

1.  Action  for  dower  —  Motion  to 
set  asids  report--^  Time  for  moving.] — 
The  report  in  an  action  of  dower  was 
filed  on  29th  May,  during  the  Easter 
Sittings  of  the  Court  A  motion  was 
made  against  it  within  the  first  four 
days  of  the  Michaelmas  Sittings. 

98 — VOL.  IT.  O.B. 


Held,  that  the  motion  was  too  late^ 
for  it  should  have  been  made  to  a 
Vacation  Judge  under  Rule  483  and 
483.    Giles  v.  Morrow,  649. 


NOTICE. 

Of  actual  travelled  way.]^  hee 
Way,  1. 


ONUS. 

Under  defence  of  Stamp  Act.] — 
See  Bills  and  Notes,  1. 


PARLIAMENT. 

1 .  Penalty —  Forfeiture  —  Action 
for — Election  Act  of  Ontai^ — R.S.O. 
ch.  10.] — In  an  action  under  R.  S.  O. 
ch.  10,  sec.  182,  against  an  agent  for 
the  sale  of  Crown  Lands  to  recover 
a  penalty  alleged  to  have  been  in- 
curred by  voting  at  an  election  of  a 
member  to  the  Legislativ3  Assembly, 
contrary  to  sec.  4  of  the  Act* 

Held,  overruling  a  demurrer  to  tlie 
statement  of  claim,  that,  though  for- 
feitures and  penalties  belong  to  the 
Crown  unless  otherwise  disposed  of, 
the  sum  declared  to  be  forfeited  by 
sec.  4  of  the  Act,  for  a  breach  thereof, 
is  a  penalty  within  the  meaning  of 
sec.  182,  sub-sec.  1,  for  which  an  ac- 
tion may  be  maintained  by  any  per- 
son who  will  sue  for  the  same. 
Shrigley  v.  Taylor,  396. 

Contempt  of  court  in  respect  of 
election  petition.] — See  Contempt  of 
Court,  1. 


PARTIES. 

Dumurrer  for  tvant  of.  ] —  See 
Churches,  L 
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Mortgagees  as  parties  to  action  Jot 
slaivder  oj  titU,^ —  See  Registry 
Laws,  1. 

In  an  action  to  set  aside  a  convey- 
ance as  a  fradident  preference.^ — See 
Fradulent  Convey aj*ce,  1. 

Adding  parties]  —  See  Bank- 
ruptcy AND  Insolvency,  3. 

In  representative  capa^nty,"] — See 
Injunction,  2. 

Those  against  whom  defendants 
have  a  remedy  over  not  necessary 
parties.']  —  See  Assessment  and 
Taxes,  3. 

In  action  to  restrain  forfeiture  of 
stock  for  non-payment  of  caUs.] — See 
Corporations,  3. 


PARTNERSHIP. 

Assignment  of  stock  in  trade  by 
one  partner  in  partnership  name,  at 
reqttest  of  copartner.] — See  Bills  of 
Sale  and  Chattel  Mortgages,  1. 

Action  against  administrator  of 
deceased  partner  for  fraud  of  his  co- 
partner committed  after  his  decease.] 
— See  Fraud,  1. 

Assignment  for  creditors — Trust 
to  pay  partnership  debts  only.] — See 
Bankruptcy  and  Insolvency.  2. 


PAYMENT  INTO  COURT. 

Of  legacies  of  infants — Foreign 
gtuirdicm.] — See  Infants,  2. 


PENALTY. 

For  illegal  voting  at  Provincial 
elections.] — See  Parliament,  L 


PLEADING. 

1.  Pleading — Admission  in.]—k 
bill  wa«  filed  by  D.  D.  against  1.  an«i 
B.  (trading  as  partners),  and  J.  D., 
alleging  a  wrongful  conversion  by  I. 
and  B.  of  certain  timber,  the  proper- 
ty of  the  plaintiff,  and  fiirther  alleg- 
ing that  J.  D.  was  a  party  to  an  agree- 
ment set  forth  therein  r^pecting  the 
sale  of  the  said  timber,  as  a  snretj 
only,  and  claiming  the  return  of  the 
timber,  an  account,  and  damages.  L 
and  B.  in  their  answer  admitted  that 
the  timber  had  been  removed  by  them 
but  alleged  that  it  had  been  in  ao^ 
cordance  with  an  agreement  entered 
into  by  them  with  J.  D.  and  with  A. 
his  assignee,  who  had  proper  autho- 
rity for  that  purpose  : 

Heldf  [reversing  the  decision  of 
Ferguson,  J.]  that  the  whole  of  the 
admission  was  to  be  looked  at,  and  it 
was  not  such  as  entitled  the  plaintafi 
to  a  decree,  because  it  did  not  admit 
a  conversion  of  timber  of  which  the 
plaintiff  was  sole  owner  as  alleged  in 
the  bill ;  but,  under  it,  I,  and  B. 
might  show  that  J.  D.  had  an  interest 
in  the  timber,  and  authority  to  act 
for  and  represents  D.  D.  in  the 
transaction  in  question.  Dovey  v. 
Irwin  et  al.,  8. 

2.  When  a  material  fact  is  alleged 
in  a  pleading,  and  the  pleading  of 
the  opposite  party  is  sOent  with 
respect  thereto,  the  fact  must  be 
considered  as  in  issue ;  therefore,  it 
was  competent  for  one  of  the  defen- 
dants in  this  case  to  deny  the 
execution  of  the  bond  in  question 
herein,  his  pleading  not  expressly 
admitting  it  The  Waterloo  AhUual 
Insurance  Company  v.  Bolnmon  and 
Clark,  295. 

See  CBxnumwa,  I. 
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In  action  against  Friendly  Society 
Jbr  recovery  0/  endowment  money  on 
policy — Amendment  of  at  trial  for 
purpose  of  setting  up  forfeiture  of 
policy, '\ — Ste  Corporations,  2. 

PLEDGER 

As  distinguished  from  a  factor.] — 
See  Commission  Merchants,  1. 


POWER  OF  SALK 
Of  factor,] — See  Commission  Mer- 
chants, 1. 


PRACTICE. 

On  motion  to  continue  inju/nction,] 
— See  Injunction,  1,  3. 

Time  for  moving  against  report — 
Action  of  Dow€r,\—See  New  Trial, 

Change  of  place  of  trial.'] — See 
Venue,  1. 

In  garnishee  proceedings  in  Divi- 
sion Court.] — See  Division  Court,  1. 

Trial  of  issues  between  defendant 
and  third  party  in  County  Court] — 
See  Third  Party,  1. 

See  Assessment  and  Taxes,  2. 

In  respect  of  the  enforcement  of 
Mechanics*  Lien.] — See  Mechanics' 
Lien,  1. 

Separate  appeals  to  Divisional 
Cowrt  and  Court  of  Appeal  hy  differ- 
ent parties  in  the  same  interest.] — 
See  Carriers,  1. 


PRESUMPTION. 

Presumption  of  knowledge  of  legal 
rights.'] — See  Infant,  1. 


Of  debt  arising  from  fact  of  one 
drawing  upon  another.] — See  Mort- 
GAG15,  1. 


PRINCIPAL  AND  AGENT. 

Purcliasing  argent  of  railways.] — 
See  Railways  and  Railway  Com- 
panies, \. 

See  Commission  Merchant,  1. 

Delegation  of  powers  by  health 
officers.] — See  Municipal  Corpora- 
tions, 3. 

Brokers  buying  and  selling  on 
margin.] — See  Gambling,  2. 


PRINCIPAL  AND  SURETY. 
See  Guarantee  and  Indemnity,  L 

Surties  for  Town  Collector.] — See 
Assessment  and  Taxes,  2. 


PROHIBITION. 

To  Division  Court  on  ground  oj 
want  of  jurisdiction  after  lapse  0/ 
tims  for  taking  the  objection  in  the 
court  below.] — See  Division  Court, 

Damages  above  jurisdiction — Gen- 
eral abandonment.] — See  Division 
Courts,  2. 


PUBLIC  HEALTH. 

Health  officers — Bylaw  regulating 
cleansing  of  privy  vaults — Delegation 
of  powers  by.] — See  Municipal  Cor- 
porations, 3. 
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RAILWAYS  AND  RAILWAY 
COMPANIES. 

1.  Railways — Farm  crossings — 
Purchasing  agent  of  railways  — 
Executed  agreement — Iv junction — 
C,  S.  C,  ch.  66,«ec.  \Zseq.—^\  Vic. 
ch,  27,  Where  the  defendants, 
a  railway  company,  through  their 
right  of  way  agent,  purchased  certain 
land  for  the  railway  from  the  plain- 
tiff, and  verbally  agreed  with  him  at 
the  time  to  make  and  maintain  cer- 
tain over  and  under  crossings  across 
the  railway  to  be  built  on  the  land  so 
purchased,  whereupon  the  plaintiff 
conveyed  the  laud  to  them,  for  a  less 
sum  than  he  otherwise  would  have 
done,  and  for  more  than  ten  years 
the  defendants  maintained  the  cross- 
ings as  agreed,  but  afterwards  caused 
some  to  be  filled  up  or  obstructed  : 

Held,  that,  whether  the  agent  had 
authority  to  make  such  an  agreement 
or  not,  the  plaintiff  was  entitled  to 
damages  aLd  an  injunction  to  restrain 
the  defendants'  from  interfering  with 
the  crossings,  for  the  company  had 
recognised  the  agreement,  and  ade- 
quate compensation  could  not  be 
given  to  the  plaintiff  in  damages,  and, 
moreover,  farm  crossings,  when  once 
made  by  a  railway  company,  must, 
under  0.  S.  0.  ch.  66,  sec.  13  seq,y 
which  was  incorporated  in  the  defen- 
dants' charter,  be  maintained  by  it, 
and  this  independently  of  any  agree- 
ment for  permanent  maintenance, 
although  it  is  otherwise  as  to  stations. 

Meld,  also,  that  41  Vic.  ch.  27,  D., 
does  not  give  the  mortgagees,  under 
the  arrangement  sanctioned  thereby, 
any  power  to  destroy  a  farm  crossing 
given  in  consideration  of  the  purchase 
of  land  by  the  railway,  or  authorize 
them  to  interfere  with  rights  which 
the  railway  company  are  bound  to 
respect. 


SembUy  that  public  convenience 
could  not  prevail  over  the  plaintifTa 
private  rights. 

Semhhy  also,  that  agents  for  the 
purchase  of  the  right  of  way  for  rail- 
ways, have,  as  naturally  incident  to 
their  appointment  as  such  agents, 
power  to  agree  what  crossings  shall 
be  given. 

Jessup  V.  Grand  Trunk  R.  W,  Co., 
7  App.  128,  and  Schliehaut  atid  (hcr 
ford  V.  Canada  Southern  R.  W.  Co^ 
28  Gr.  236,  distinguished.  CUmx 
V.  Canada  JSauthem  R.  W.  Co.,  28. 

2.  I^egligence— Contributory  negJi- 
gence.'\ — The  plaintiffs,  husband  and 
wife,  were  on  a  train  of  the  defend- 
ants, going  to  Lefroy.  The  conduc- 
tor, before  reaching  the  station,  an- 
nounced that  the  next  station  was 
Lefroy.  On  approaching  the  station 
the  train,  according  to  the  plaintifTa 
witnesses,  was  slowed,  but  did  not 
stop.  The  husband  got  ofi  while  the 
train  was  moving  slowly,  and  his^ 
wife,  seeing  that  the  speed  was  in- 
creasing, and  that  they  were  passing 
the  station,  sprang  after  him,  though 
he  had  let  go  of  her  hand,  and  told 
her  not  to  jump,  and  was  injured. 
It  was  left  to  the  jury  to  say  whether 
she  had  acted  imprudently  in  so  do- 
ing, and  they  found  a  verdict  for  the 
plaintiffs. 

Held,  that  the  question  of  contribu- 
tory negligence  was  properly  left  to 
them,  and  the  Court  refused  to  dis- 
turb the  verdict.  Edgar  and  Wife 
V.  Northern  R.  W.  Co.,  201. 


3.  Railway  companies — Amalga- 
mation— Enforcing  decree  obtained 
prior  to  amalgamation.'] — Part  of  the 
consideration  for  the  right  of  way 
over  plaintiff's  land  was  that  the 
company,  the  Belleville  and  NoctK 
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Hastings  Railway  Company,  should 
-construct  a  cattle  pass  under  the  rail- 
way, for  the  use  of  the  plaintiff.  The 
-comj)any  refused  to  const loict  the 
pass,  whereupon  the  plaintiff,  on  the 
30th  April,  1880,  filed  a  bUl  in 
Chancery  against  them  to  enforce 
the  agreement,  to  which  the  com- 
pany on  the  13th  September,  1880, 
filed  an  answer,  and  on  the  13th 
November,  a  decree  was  obtained 
by  consent  to  construct  it  on  certain 
terms  specified  therein.  In  March, 
1879,  the  Acts,  42  Vic.  chs.  53  and 
57,  O.,  were  passed,  authorizing  the 
Belleville  and  North  Hastings  Rail- 
way Company,  and  the  defendants 
to  enter  into  an  agreement  for  amal- 
gamation subject  to  the  ratification 
and  approval  of  a  majority  of  the 
shareholders  of  said  companies,  at 
public  meetings  called  for  such  pur- 
pose. On  the  29th  June,  1880,  an 
agreement  was  entered  into  for  the 
amalgamation  of  the  two  companies 
under  defendants*  name,  which  was 
on  the  same  day  ratified  and  approved 
of  by  the  respective  shareholdera. 
The  plaintiff  had  no  notice  or  know- 
ledge of  the  deed  of  amalgamation, 
or  of  its  contents.  On  the  4th 
March,  1881,  the  Act  44  Vic.  ch. 
64,  O.,  was  i>assed,  by  sec.  1,  of  which 
the  said  deed  of  amalgamation  was 
declai-ed  legal  and  valid,  and  that 
the  two  companies  should  be  amal- 
gamated and  united  under  the  defen- 
dants* name  in  the  terms  of  the  said 
deed.  The  decree  not  having  been 
carried  out,  the  plaintiff  brought  this 
action  against  the.  defendants  to 
enforce  it 

Held,  that  there  was  no  complete 
amalgamation  of  the  two  companies 
until  the  passing  of  44  Via  ch.  64, 
C,  so  that  the  Belleville  and  North 
Hastings  Railway  Company  had  not 
ceased  to  exist  when  the  decree  was 
made,  which  was  therefore  l^;al  and 


valid  ;  and  that  the  plaintiff  was 
entitled  to  maintain  this  action  to 
enforce  it  against  the  defendants. 
Targ^.y  v.  ThR  Grand  JuTictum  Rail- 
way Company,  232. 

4.  Company — Directors — By-law 
— Appointment  of  solicitor — Repeal 
of  by-law  by  shareholders — Payment 
by  salary— C,  S.  C,  ch.  66,  sec,  47.] 
— Where  the  directors  of  a  railway 
company  passed  a  by-law  enacting 
that  the  salary  of  the  plaintiff,  as  soli- 
citor of  the  company,  should  be  fixed 
at  $1,000  per  annum,  which  by-law 
was  afterwards,  at  a  meeting  of  share- 
holdera, repealed  : 

H eldf  that  the  by-law  was  within 
the  competence  of  the  directors,  under 
C.  S.  0.  ch.  66,  sec.  47,  and  the  share- 
holders could  not  undo  the  arrange- 
ment in  respect  of  past  services  of  the 
solicitor  received  by  them. 

Without  express  power  it  is  the 
right  of  the  directors  of  ,a  railway 
company  to  appoint  necessary  officers 
and  agents  of  the  company,  and  to 
provide  for  the  manner  of  their  pay- 
ment 

The  agreement  to  pay  a  solicitor  a 
fixed  sum  as  a  yearly  salary,  in  lieu 
of  paying  items  in  detail,  is  neither 
illegal  nor  unusuil,  whether  it  pro- 
vides for  the  past  or  the  future. 
Falkiner  v.  Grand  Junction  R.  W. 
Co.,  350. 

5.  General  Railway  Act —  Com- 
pufsory  pv/rcliase^  Mines— Injunction 
—County  Judge^s  order  for  immediate 
possession — R.S.O.  ch.  165,  sec.  20, 
sub-sec.  23.] — Where  the  special  Act 
of  a  railway  company  mcorporated 
the  clauses  of  the  General  Railway 
Act  relating  to  powera,  plans,  and 
surveys,  and  lands  and  their  valua- 
tion, and  also  authoiized  the  com- 
pany from  and  out  of  the  ores  ob- 
tained along  their  line  of  railway,  to 
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manufacture  iron  and  steel  for  their 
own  use,  and  to  acquire  mining 
properties  bj  purchase  ;  and  the 
company  had  chosen  a  site  for  a  sta- 
tion ui>on  the  lands  of  the  plaintiffs, 
covering  a  valuable  mine  of  magnetic 
iron  ire,  and  called  upon  the  plaintiffs 
to  arbitrate,  and  the  plaintiffs  were 
unwilling  to  part  with  the  land 

Held^  that  the  plaintiffs  could  not 
obtain  an  injunction  restraining  the 
company  from  expro])riating  the  land 
in  question,  even  though  it  were 
conceded  that  the  comjxiny  knew  of 
the  mine,  and  that  it  was  the  proper- 
ty of  the  plaintiffs,  for  the  Legislature 
Iiad  left  the  expropriation  clauses  to 
their  full  effect,  which  in  this  country 
at  least,  enables  the  company  to 
acquire  the  fee  of  the  land. 

Alitcr,  if  it  were  proved  that  the 
company  were  acquiring  the  land  not 
for  the  purposes  for  which  the  ix)wers 
were  given,  but  for  some  collateral 
object,  as  for  example,  with  the  object 
of  afterwards  selling  it  to  a  third 
party. 

Semhle  that,  if  it  should  afterwards 
appear  that  such  a  scheme  was  actu- 
ally in  contemplation,  and  had  been 
carried  out,  means  might  be  found 
to  frustrate  it. 

Semhle y  also,  that  the  powers  con- 
ferred on  the  County  Judge  under 
the  Railway  Act  of  Ontario,  R.S.O. 
ch.  165,  sec.  20,  sub-sec.  23,  of  order- 
ing immediate  possession,  before 
arbitration  had,  do  not  exclude  the 
jurisdiction  of  this  Court  to  enjoin 
the  taking  of  possession,  if  the  com- 
pany is  making  use  of  their  powers 
to  attain  any  object  collateral  to  that 
for  which  it  was  incorporated  ;  but 
otherwise  it  is  not  within  the  juris- 
diction of  a  J udge  of  this  Court  to 
interfei-e  with  an  order  of  the  County 


Judge,  though  granted  ex  parte, 
Jenkins  et  al,  v.  Central  Ontario 
E.W.  Co.,  593. 

Tax  sale  q/!J — Assessment  ani> 
Taxes,  4. 


REGISTRY  LAWS. 

1.  Slander  of  title — Liability  of 
solicitor  for  tort— Duty  of  registrar 
— Reasonable  and  probable  cause — 
Pleading— Parties— R  S.  0.  cJt.  73, 
sec^  I— lb.  ch.  Ill,  sec,  2;  O.J.  A. 
sec.  17,  svh-sec.  5— Rule  103.]— On 
June  7th,  1882,  G.  A.  S  ,  acting  on 
the  advise  of  and  through  H.  E.  0., 
his  solicitor,  presented  to  C.  L.,  Regis- 
trar of  the  City  of  Toronto,  for  regis- 
tration, a  document,  which,  after  stat- 
ing that  he  claimed  certain  lands  and 
premises,  (describing  them)  or  some 
estate,  right,  title  or  interest  therein, 
continued  :  "  and  upon  the  decease 
of  G.  S.,  a  lunatic,  proceedings  if  ne- 
cessary will  be  instituted  to  assert 
and  establish  my  title  and  ckim 
thereto,  and  all  persons  are  hereby 
notified  and  cautioned  against  dealing 
with  the  said  property  or  any  part 
thereof,  and  any  jierson  or  persons 
committing  waste  or  damage  to  said 
lands  and  premi.ses  will  be  held 
responsible  therefore  and  damages 
claimed  accoiilingly.  As  witness 
&c.,  (signed)  G.  A.  Shaw  and  C.  L 
aiicordingly  registered  the  same. 
The  plaintiffs,  as  ownei's  of  the  pro- 
perty in  question,  subject  to  certain 
mortgages  to  i>ersons  not  made  jtar- 
ties  to  this  action,  now  brought  action 
against  G.  A.  S.,  H.  E,  C.  and  C.  L, 
claiming  cancellation  of  the  said  re- 
gistered instrument,  damages  for  the 
registration  thereof,  and  an  injunc- 
tion to  restrain  H.  E.  C.  and  G.  A. 
S.  from  doing  further  acts  of  injur 
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to  or  slander  of  their  title.  As  to 
H.  E.  C.  and  G.  A.  S.,  they  alleged 
that  these  defendants  acted  mali- 
ciously and  for  the  purpose  of  slan- 
dering and  injuring  their  title  to  the 
lands,  and  preventing  thern  selling 
the  same/'  but  as  to  C.  L.  merely 
that  he  acted  "  carelessly  and  negli- 
gently "  in  causing  the  paper  to  be 
registered.  The  evidence  shewed 
that  the  document  was  registered  for 
the  purpose  of  preventing  the  plain- 
tiffs dealing  with  the  land,  and  of  as- 
serting a  supposed  title  to  the  pro- 
perty, and  that  it  was  done  without 
reasonable  or  probable  cause. 

Held,  that  the  instrument  was  not 
properly  registrable  within  R.  S.  O. 
ch.  Ill,  sea  2  ;  and  G.  A.  S.  and  H. 
R  C.  were  alike  liable  in  damages  for 
the  registration  of  the  same. 

ffeldy  however,  as  to  0.  L.  he  was 
protected  by  R.  S.  O.  ch.  73,  sec.  1, 
inasmuch  as  it  was  not  alleged  that 
he  had  acted  maliciously  and  without 
reasonable  and  probable  cause. 

It  is  not  to  be  expected  that  regis- 
trars should  take  advice  when  any 
dubious  instrumei^t  is  presented  to 
them  for  registration,  whether  it  is 
such  as  contemplated  by  the  registry 
law. 

In  torts  the  principle  of  agency 
does  not  apply  ;  each  wrongdoer  is  a 
principal. 

Heldf  also,  that  it  was  not  neces- 
sary for  the  mortgagees  to  be  made 
parties  to  the  action,  especially  since 
Rule  103  of  the  Judicature  Act. 
The  Ontario  Industrial  Loan  and 
Investment  Co.  v.  Lindsey  et  aL,  473. 


RE-INSURANCE. 

Not  hound  by  agreemeni  of  original 
insurers  entered  into  unth  the  ovtmer 
of  the  property  insured  to  which  they 
Jiave  not  assented.  ]'-See  Insurance,  2. 


REPAIRS. 

Repairs  by  tenant  Jor  life,] — See 
Wills,  5, 


REPLEVIN. 

U ndertaking  by  plaintiff  inreplevin 
to  answer  for  goods  gold  by  him  ajter 
giving  of  the  sanie.]^See  Execution, 


RESTRAINT  AGAINST  AN- 
TICIPATION. 

See  Husband  and  Wife,  1. 


SABBATH. 
See  Sunday,  1. 

SALE  OF  LAND. 
See  Guarantee  and  Indemnity,  1 . 

Sale  or  lease  of  infants  lands  un- 
der Settled  Estate  Act,  to  provide 
fund  for  maintenance.] — See  Wills, 


SCOTT  ACT 

See  Canada  Temperance  Act, 
1878. 


SETTLED  ESTATE  ACT. 

Sale  or  lease  of  infanfs  land  to 
provide  fund  for  maintenance.] — See 
Wills,  5. 


SLANDER  OF  TITLE. 
See  Registry  Laws,  1. 
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STAMPS. 

Stamp  Act,\  —  See  Bills  and 
Notes,  1. 


STATUTES. 

Constrtiction  of— Repeal  o/.] — See 
Bills  and  Notes,  1. 


STATUTE  OF  FRAUDS. 

What  is  sufficient  to  satisfy  fourth 
section.]-- See  Guarantee  and  In- 
demnity, 1. 


STATUTES. 

12  Geo.  II.  ch.  2S.]—See  Gamblino,  1. 

27  Geo.  Ill,  ch.  1,  sec  2.}-See  Gam- 
bling, 1. 

Imp.  19-20  Vic.  ch.  120.  l-^STce  Will,  6. 

Imp.  30-31  Vic.  ch.  3,  sec.  92,  sab-sec 
13,  14,  16.]— 5<f€  Constitutional  Law,  1. 

31  Vic  ch.  I,  J),  sees.  3,  l.^SeeBuAfi 
AND  Notes,  1. 

31  Vic.  ch.  76,  D.  ]^See  Constitutional 
Law,  1. 

32  Vic  ch.  36.]— <9ee  Assessment  and 
Taxes,  4. 

32-33  Vic  ch.  16.]— See  Bankruptcy 
AND  Insolvency,  3. 

32-33  Vic  ch.  19,  D.]—See  Extradi- 
tion, 1. 

32-33  Vic  ch.  32,  D.]—See  Bawdy 
House,  1. 

38  Vic  ch.  16,  D.}—See  Bankruptcy 
AND  Insolvency,  1. 

40  Vic  ch.  26,  D']—See  Extradition, 

1. 

41  Vic  ch.  16.  D.y-See  Canada  Tkm- 
pbrance  Act,  1878. 

41  Vic  ch,  27,  D.ySee  Railways  and 
Railway  Companies,  1. 

C,  S.  G,  ch,  66,  sec  13  seq.l—See  Rail- 
ways AND  Railway  Cobcpanibs,  1. 


G,  S,  G.  ch,  66,  sec.  47.-5^  Railways 
AND  Railway  Companies,  4. 

G.  S,  G.  ch,  95.]— 5«e  Lottery,  1. 

R.  S.  O.  eh,  10,  sec  182.}—See  Parua- 

BIENT,  1. 

R,  S.  0,ch,  40,  sec  85.]— See  Will,  5. 

R,  S.  O.  ch.  47,  sec.  134.]-^<»Diviai05 
Court,  1. 

R.  S,  O,  ch.  65,  sees.  10,  20,  23,  25.}- 
See  Dower,  1. 

R  S.  O.  ch,  IS,  sec  I.}— See  Reoiotry 
Laws,  1. 

3  Vic  ch,  14.]— See  Churches,  1. 

R.  8.  O.  cA.  95,  sec  4  \—See  Husband 
AND  Wife,  1. 

R.  S.  O.  ch.  95,  sec.  \S.]See  Fraud- 
ulent Conveyance,  1. 

R.  S.  O.  ch.  111,  sec  2.]— 6fe<RB0iSTBY 
Laws,  1. 

R.  iS.  O.  ch.  \\%,]—See  Bills  of  Sale 
AND  Chattel  Mortgages,  2. 

R.  S.  O.  ch.  119.]— 5^c<  Bells  of  Sale 
AND  Chattel  Mortgages,  2. 

R,  S.  O.  ch.  120,  sec  15,]-See  Mechan- 
ics' Lien,  1. 

R,  S.  0.  ch.  150,  sees,  37,  4l.}See 
Corporations,  3. 

R,  S,  O.  ch.  165,  sec  20,  sub-sec  23.]- 
See  Railways  and  Railway  Companies, 
6. 

R.  S,  O.  ch,  167,  sec,  11.]— ^ee  Corpor- 
ations, 2. 

R.  S.  O.  ch.  174.  sec  454,]— See  Muni- 
cipal Corporations,  1. 

R.  S.  0.  ch.  174,  sec  466.]—^  Muni- 
ciPAL  Corporations,  4. 

R.  S.  O.  ch.  174,  sec  467,  sub-sec.  6.]- 
See  Municipal  Corporations,  2. 

R.  8,  O.  ch.  m.]—Sfe  Assessment 
AND  Taxes,  1. 

R.  8.  O.  ch,  ISO,  sec  165.]— ^  Assns- 

MENT  AND  TaXES,  3. 

R,  8.  O.  ch,  lS9.}—See  Sunday,  L 

R.  8,  O.  ch,  190,  sees.  3-7.]—^  Muni- 
cipal Corporations,  3. 

42  Vic  ch.  17,  sec.  13.]— Bills  AMD 
Notes,  1. 
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42  Vie,  chs,  53,  57,  O.l-See  Railways 
AJSTD  Railway  Cobipanies,  3. 

43  Vic.  ch.  1,  D.ySet  Bankkuptcy 
AKD  Insolvency,  3. 

43  Tie.  ch.  8,  tc.  14,  0.}—8et  Division 
Court,  1. 

44  Vic.  ch.  64,  O.ySee  Railways  and 
Railway  Coufanies,  3. 

45  Vie,  ch,  I.]— See  Bills  and  Notes» 

1. 


STATUTORY  CONDITION. 

In  policy  of  fire  insurcmce.] — See 
Insurance,  1. 


SUBSTITUTIONAL  GIFT. 
See  Will,  3. 


SUNDAY. 

1.  Lord's  Day Act^R.S.O.ch.  189, 
—The  Public  Service.]— Held,  that 
R.  a  O.  cap.  189,  which  forbids  the 
profanation  of  the  Lord's  Day  by 
persons  carrying  on  their  ordinary 
bupiness,  does  not  apply  to  persons 
in  the  public  service  of  Her  Majesty, 
and  therefore  a  conviction  of  a  Gov 
emment  lock-tender  on  the  Welland 
Canal,  for  locking  a  vessel  through 
through  the  canal  on  Sunday,  in 
obedience  to  the  orders  of  his 
auperior,  was  squashed.  Regina  v. 
BerrinMriy  282. 


TAX  SALR 

Where  no  tcLxe$  really  in  arrear.] — 
JHee  Assessment  and  Taxes,  3. 

0/  lands  of  railway — Minor  vrregu- 
larities.] — See  Assessment  and  Tax- 
es, 4. 
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THIRD  PARTY. 

L  County  Court  action —  Third 
party — Trial  of  issties  between  defen- 
dant and  third  party — Investigating 
accounts  beyond  pecuniary  jurisdio- 
Hon  of  County  Court — Prohihiti<m.\ 
— In  an  action  in  a  County  Court  on 
a  promissory  note  made  by  the  iefen- 
dant,  in  which  the  defendant  claimed 
indemnity  against  the  third  party, 
the  third  party  having  appeared,  the 
learned  Judge  of  the  County  Court 
directed  certain  issues  to  be  tried  be- 
tween the  defendant  and  the  third 
party.  At  the  trial  he  found  for  the 
plaintiff,  and  investigated  accounts 
between  the  defendant  and  the  third 
party  amounting  to  more  than  $10,- 
000,  upon  which  he  found  that  a 
balance  of  more  than  $3,000  would 
be  payable  to  the  defendant,  and  he 
directed  that  the  third  party  should, 
out  of  this  balance,  pay  to  the  defen- 
dant the  amount  of  the  plaintiff's 
claim.  On  a  motion  for  a  prohibi- 
tion, 

Held,  that  the  order  directing  the 
issues  between  the  defendant  and  the 
third  party,  and  the  proceedings  ta- 
ken under  it  were  right. 

Held,  also,  that  as  the  only  relief 
which  could  be  given  to  the  defen- 
dant against  the  third  party  was  pro- 
tection against  the  demand  of  the 
plaintiff,  which  was  within  the  pecu- 
niary jurisdiction  of  the  County 
Court,  the  learned  Jndge  was  not  act- 
ing beyond  his  jurisdiction  in  inves- 
tigating accounts  of  sums  beyond  his 
jurisdiction.  Neald  v.  Corkindale 
and  Foster,  317. 


TITLR 

Estoppel  against  setting  up  title  hy 
po$session.\ — See  Limitations,  Stat- 
OTE  OP,  2. 
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TORTS. 

Principal  of  agency  does  not  apply 
<o.] — See  Registry  Laws,  1. 


TRADES  UNION. 

Intimidation  of  employees  hy!\ — 
iJec  Injunction,  1. 


TRESPASS. 

Entry  on  land  to  maintain  action 
— Possessuni.^  — Actual  occupation 
of  land  is  not  essential  to  give  a  right 
to  maintain  trespass  by  one  who  has 
the  legal  title.  It  is  sufficient  that 
he  enter  upon  the  land  so  as  to  put 
himself  in  legal  possession  of  it. 

Held^  that  putting  up  boards  on 
the  land  by  the  owner,  stating  that 
the  land  was  for  sale,  was  a  sufficient 
entry  upon  his  part  to  vest  the  legal 
possession  in  him  to  enable  him  to 
maintain  formally  an  action  of  tres- 
j)ass.    Donovan  v.  Herbert,  635. 


TRUST  AND  TRUSTEE. 

Disclaimer  by  cestui  que  ti'mt — 
Trust  declared  in  patent.'] — See  Hus- 
band AND  Wife,  1. 

Bequest  to  trustees  as  a  class,] — 
See  Will,  1. 


VENUE. 
Verdict  subject  to  reference — Fail- 
ure of  reference — Setting  aside  verdict 
and  granting  new  trial  —Single  Judge 
— cJiange  of  venu^  —  Practice.] — A 
formal  verdict  was  entered  at  the 
Ottawa  Assizes,  subject  to  a  reference 
which  failed  through  the  omission  of 
the  arbitrators  to  enlarge  the  time. 


A  Judge  in  single  Court  set  aside 
the  verdict,  and  granted  a  new  trial. 

The  plain tijSs  resided  in  Montreal, 
and  defendant's  officers  at  Picton, 
and  plaintiffs  had  some  witnesses 
resident  in  Toronto.  It  appeared 
that  Toronto  was  as  easily  accessible 
as  Ottawa,  and  that  no  inconvenience 
would  be  occasioned  by  a  change  of 
venue  to  Toronto.  Under  these 
circumstances  the  change  was  direc- 
ted. Cooper  V.  TJie  Central  Ontario 
R,  W,  Co.,  280. 


WAY. 

1 .  Right  of  way —  Way  of  necessity 
— Registration — Notice — Short  form 
deed  —  Landlord  and  tenant.] — B. 
and  W.,  becoming  entitled  in  1830, 
as  tenants  in  common  of  one  hundred 
acres  of  land,  under  a  devise,  made 
a  partition  thereof  by  agreement, 
whereby  fifty  aci*es  were  allotted  to 
each  in  severalty.  The  fifty  acres 
allotted  to  B.  were  laud-locked,  and 
there  was  no  way  out  lo  the  highway, 
except  over  the  fifty  acres  of  W., 
over  which  accordingly  B.  was  al- 
lowed by  W.  to  pass  at  will.  In 
1840  W.  sold  to  E.  the  thirty  acres 
of  his  fifty,  next  adjoining  B.*s  fifty 
acres,  and  also  a  strip  for  a  road 
across  the  other  twenty  acres.  In 
1848  E.  granted  to  the  then  owner 
of  B.*s  fifty  acres,  a  strip  for  a  road 
along  the  north  side  of  his  thirty 
acres,  and  also  the  strip  along  W.'s 
twenty  acres  conveyed  to  him  in 
1840,  This  made  a  change  in  the 
course  of  the  way  theretofoi-e  used  by 
B.  and  his  successors,  and  wjis  thence- 
forth the  course  followed  by  the  lat- 
ter, and  was  the  right  of  way  in  ques- 
tion in  this  action  :  but  this  deed  was 
not  registered  till  1882.  B.'s  parcel 
subsequently  became  vested  in  the 
plaintiff,  under  convey ances  granting 
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not  onlj  the  land,  but  also  all  ways, 
Ac,  therewith  used  and  enjoyed. 
The  defendant  claimed  title  to  part 
of  W.'s  fifty  acres  by  deed  made  in 
1854,  without  notice,  as  he  alleged, 
of  the  deed  of  1848.  The  right  of 
way  in  question  had  been  used  by  the 
plaintiff  and  his  predecessors  in  title 
for  over  thirty  years,  prior  to  the  ob- 
struction thereof  by  the  defendant, 
to  restrain  which  this  action  was 
brought. 

Heldy  that  the  effect  of  the  will  and 
agreement  together  was  the  same  as 
if  the  will  itself  had  devised  the  one 
half  to  B.,  and  the  the  other  to  W., 
and  the  plaintiff  had  a  right  of  way 
of  necessity  over  the  defendant's  land, 
and  was  entitled  to  an  injunction  to 
restrain  the  obstiniction  comj)lained 
of ;  and  it  was  not  necessary  for  him 
to  shew  any  express  grant  of  the  right 
of  way  by  the  defendant,  or  his  pre- 
decessoi*s  in  title. 

Held,  however,  that  the  right  of 
way  would  have  passed  under  the 
grant  of  the  land,  and  all  ways,  Ac, 
used  and  enjoyed  therewith,  as  also 
under  a  deed  of  grant  drawn  accord- 
ing to  the  Act  respecting  short  forms 
of  conveyancing,  even  if  it  had  not 
been  a  way  of  necessity,  and  no  such 
words  were  necessary  in  order  to  pass 
a  way  of  necessity. 

Held^  also,  that  the  subsequent  ex- 
jjress  grant  of  a  right  of  way  by  the 
defendant's  predecessor  in  title,  did 
not  destroy  the  right  to  a  way  of  ne- 
cessity. 

Held,  abso,  that  the  defendant  hav- 
ing notice  of  an  actual  travelled  way 
across  his  land  was  affected,  also,  with 
notice  of  the  ongin,  as  well  as  the 
existence  of  the  right. 

Ileldy  also,  that  changing  the  local- 
ity of  the  way,  from  time  to  time, 
by  the  agreement  of  the  resj)ective 
owners,  did  not  destroy  the  right  of 
way,  nor  could  the  grant  of  a  cei-tain 
100 — VOL.  V.  O.K. 


specific  line  for  the  road  put  an  end 
to  the  right,  in  case  a  purchaser 
should  buy  without  notice  of  the 
grant. 

Ueldj  lastly,  that  any  action  of  a 
tenant,  without  the  knowledge  or 
sanction  of  the  landlord,  could  only 
affect  his  interest  as  tenant,  and  could 
not  prejudice  the  reversioner. 

Sejnble,  that  a  way  of  necessity 
does  not  give  a  right  to  the  owner  of 
the  dominant  tenenient  to  cross  any 
part  of  the  servient  tenement  at  plea- 
sure, but  is  confined  to  a  definite  way 
to  be  determined  by  the  agreement 
of  the  parties,  or  by  the  owner  of  the 
servient  tenement,  or  of  the  dominant 
tenement  in  his  default.  Dixon  v. 
Cross f  465. 


WASTE. 

By  life- tenant  under  icnW.]—  See 
Will,  2. 


WILLS. 

1.  Will — Gift  to  trustees  as  a  class 
—  Construction  -  Compensation  to 
executors  in  addition  to  bequest  oj 
residue — hiterest  on  balance  retained 
by  executors."]  —  Wlieie  a  testator, 
after  devising  certain  lands  to  "  my 
trusty  friends  J.  L.  and  R.M."  on 
certain  trusts  for  the  nmintenance 
and  education  of  his  son  J.  E.,  and, 
devising  the  residue,  real  and  person- 
al, to  the  said  "  J.  L.  and  R.  M.,  or 
the  survivor  of  them,"  in  trust  to 
sell,  and  distribute  the  proceeds  in 
payment  of  certain  legacies,  therein 
sj)ecified,  continued,  *•  .should  there 
ultimately  be  any  residue,  I  direct 
my  said  trustees,  or  the  survivors  ot 
them,  to  divide  and  pay  the  same  to 
and  among  my  legatees  hereinbefore 
named  and  my  said  trustees,  or  the 
survivor  of  them,  in  even  and  equal 
shares  and  projwrtions  :  " 
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Held,  that  the  trustees  took  m  n 
class,  i.e.,  one  share  between  them, 
equal  to  the  shares  taken  respectivL^l}* 
by  the  legatees  ;  for  looking  at  tb^ 
whole  will,  it  appeared  that  the 
tator  was  speaking  of  the  trustees  in  ' 
their  official  capacity,  and  regarding 
them  as  one  legal  peraon. 

It  is  a  piinciple  of  constructioEi 
that  the  same  meaning  shall,  as  Ikr 
as  possible,  be  given  to  the  same 
words  in  the  same  will. 

Where  there  is  a  bequest  of  a  share 
of  the  residuary  estate  to  executors 
it  is  not  to  be  inferred  that  the  be* 
quest  was  given  in  lieu  of  compensa- 
tion, as  in  the  case  of  a  legacy  of  a 
definite  sum,  but  it  is  neverthel«il 
-one  of  the  elements  to  be  considensd 
in  dealing  with  the  question  of  com- 
pensation : 

Held,  that  in  this  case,  the  execu- 
tors were  entitled  to  compensati^.^tl, 
notwithstanding  a  bequest  to  thi^iii 
of  a  share  of  the  residue,  because  tht- 
amount  of  the  residue  was,  when  thti 
will  was  made  and  after  the  testator's 
death,  a  matter  of  extreme  unoer-! 
tainty  ;  nevertheless,  no  per-centagai 
should  be  allowed  on  the  share  of 
the  residue,  which  the  executors  t<iok 
under  the  residuary  clause  in  the 
wilL 

Heldj  also,  that  the  executors,  in 
this  case,  should  be  charged  with  in- 
terest upon  the  residue  in  their  hands 
after  the  time  when  it  was  distribute 
aUe  :  and  the  annual  rate  of  interest 
charged  accordingly  upon  it  from 
the  time  when  it  might  properly 
have  been  distributed,  or  appropda* 
ted,  down  to  the  time  of  its  actual 
payment,  or  if  not  yet  paid  down  to 
the  present  time.  Boys*  Home  qf 
the  City  of  Hamilton  v.  Lewis  et  mL^ 
18. 

2.  Will  —  Construction  —  Demm 
for  li/e — ImpeachmefU  for  loaste,'^-^ 


A  testator  devised  certain  lands  as 
follows  : — "  I  will,  devise,  and  be- 
queath unto  my  wife  for  and  during 
her  natural  life  all  that  parcel  of  land 
(describing  it)  *  *  I  also  will 
and  bequeath  unto  her,  my  beloved 
wife,  everything,  real  and  personal, 
within  and  without ;  and  it  is  here- 
by understood  that  the  property 
above  described  shall  be  under  the 
control  of  my  said  beloved  wife. 
After  the  demise  of  my  wife  it  is 
my  will  and  pleasure  that  the  afore- 
said real  estate  should  descend  to  my 
nephew  and  his  heirs."  The  testator 
had  no  other  real  estate  than  the  said 
lands,  and  there  was  nothing  else  to 
which  his  language,  importing  that 
his  wife  was  to  have  control  of  every- 
thing, real  and  personal,  could  be 
referred. 

Heldy  nevertheless,  that  the  inter- 
mediate clatise  had  no  effect  on  the 
life  estate  expressly  given  to  the  wife, 
and  there  was  nothing  to  change  or 
enlarge  the  usual  character  of  such 
life  estate,  so  as  to  render  her  dis- 
punishable for  waste. 

White  V.  Brtygs,  15  Sim.  17,  S.  C. 
in  App.  2  PhiL  583,  distinguished. 
Clow  V.  CloWf  355. 

3.  Will '-Construction— Codicil — 
Substitutional  gift  —  "  Heirs "  — 
•*  Children.'^] — A  testator,  after  mak- 
ing certain  bequests  to  his  wife, 
dii'ected  that  after  her  death,  his 
executors  should  sell  all  his  estate, 
real  and  personal,  and  after  provid- 
ing for  certain  pecuniary  legacies, 
,  should  give  the  legal  interest  on  one- 
fourth  of  the  remaining  proceeds  of 
his  estate  to  his  daughter  £.,  to  be 
paid  to  her  yearly  during  her  life, 
and  afler  her  death  to  be  divided 
among  her  surviving  children.  By 
a  codicil  he  willed  to  E.  and  her 
I  heirs  that  Bhai*e  or  division  of  my 
estate,  as  referred  to  in  a  former 
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will,  in  land  composed  of  the  north 
east  part  of  lot  7,  concession  3,  Mark- 
ham."  It  appeared  that  the  testator 
had  ])ut  E.  in  possession  of  the  said 
fifty  acres  sometime  before  his  death, 
and  that  the  said  fifty  acres  were 
about  eqnal  to  one-fourth  of  the 
whole  residue  of  his  estate. 

Held,  that  the  devise  to  E.  in  the 
codicil  was  substitutional  for  the  be- 
quest to  her  in  the  will. 

Held,  also,  that  under  the  codicil 
R  took  an  estate  in  fee,  and  not 
oue  subject  to  the  incidents  of  the 
original  gift  in  the  will. 

In  no  case  of  substitutional  gifts 
has  it  been  held  that  the  subsequent 
gift  is  to  go  to  the  parties  entitled 
under  the  subsequent  limitation  of 
the  former  gift. 

The  word  heirs"  may  sometimes 
mean  "  children,"  both  in  regard  to 
pei-sonal  and  real  estate,  but  that 
meaning  will  only  be  given  to  it  when 
it  is  clear  that  the  property  was 
intended  to  go  to  the  children  Scoit 
et  al,  V.  Gohn  et  a/.,  467. 

4.  Will — Construction — Curmila- 
tive  legacies.]— A  testator,  after  direct- 
ing payment  of  his  debts,  and  funeral 
and  testamentary  expenses,  disposed 
of  the  residue  as  follows:  **  Secondly, 
I  give  to  my  wife  $150  annually, 
during  her  natural  life,  or  so  long  as 
she  may  remain  my  widow,  the  said 
sum  to  be  received  and  accepted  by 
her  in  lieu  of  dower,  the  said  yearly 
allowance  to  be  a  lien  upon  my  real 
estate,  and  to  be  paid  my  said  wife 
as  she  may  need  it,  either  quarterly 
or  half-yearly."  He  then  directed 
his  executors  to  sell  his  farm  and  all 
his  personal  property  except  that 
previously  disposed  of,  and  out  of 
the  proceeds  :  first,  to  |>ay  his  debts, 
<kc.,  as  aforesaid  ;  and  to  divide  the 
balance  then  remaining  between  his 
two  sons,  subject  to  each  of  them 


securing  to  their  mother  an  annual 
payment  of  $50  during  her  natural 
life,  the  security  to  be  satisfactory  to 
her  and  his  executors. 

Held,  that  there  were  sufficient 
points  of  difference  between  the  first 
annuity  and  the  subsequent  ones,  to 
make  it  ap|>arent  that  the  several 
annuities  in  favour  of  the  widow 
were  intended  to  be  cumulative. 
Edwards  v.  Pearson  et  oL,  514, 

5.  Repairs  hy  teyiant  for  life — 
Setthd  estate — Sale  or  lease  hy  Court 
—Settled  Estates  Act,  ISde^Imp. 
19-20  Vic.  ch.  120— i?.  S.  0.  ch.  40, 
sec.  85.] — J.  T.  S.  devised  certain 
lands  to  M.  H.  for  life,  and  after- 
wards to  any  child  of  M.  H.,  who 
might  survive  her  in  fee.  M.  H. 
had  one  child,  aged  ten,  when  she 
petitioned  under  Imp.  19-20  Vic.  ch. 
120,  cliiiming  to  be  allowed  for  ex- 
penditure made  by  her  upon  two 
houses  on  the  land  for  much  needed 
repairs,  and  lasting  improvement,  and 
also  for  $100,  paid  to  a  tenant  for 
improvements  made  by  him  under  a 
promise  from  the  testator  that  he 
should  be  paid  for  them  ;  and  pray- 
ing for  a  sale,  or  power  to  lease. 

Held,  that  M.  H.  might  be  reim- 
bursed the  $100,  from  the  testator's 
general  estate,  as  this  appeared  to 
have  been  a  debt  due  by  the  testator ; 
but  neither  this  nor  the  other  expen- 
diture could  be  charged  on  the  land. 

Heldf  further,  it  appearing  that 
there  was  no  means  from  the  income 
of  the  property  of  putting  it  into  a 
sufficiently  remunerative  condition  to 
8upf)ort  M.  H.,  and  her  child,  it  was 
a  proper  ca/«e  for  the  sale  or  leasing 
of  the  estate,  with  a  right  to  build. 

The  repairs  of  a  tenant  for  life, 
however  substantial  and  lasting,  are 
his  own  voluntary  act,  and  do  not 
arise  from  any  obligation,  and  he- 
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cannot  charge  the  inheritance  with 
them.    Re  J.  T,  Smith's  Trusts,  518. 

6.  Will  —  Construction  —  Gift  of 
maintenance  **  while  donee  remains 
at  Ao7?ic."] — A  testator  devised  cer- 
tain lands  to  his  two  sons,  declaring 
that  the  legacies  thereinafter  men- 
tioned should  be  a  charge  thereon. 
He  then  bequeathed  certain  pecuniary 
legacies  to  his  daughters,  adding,  "  I 
give  and  devise  also  unto  (his  said 
daughters)  their  support  and  main- 
tenance so  long  as  they,  or  either 
of  them,  remain  at  home  with  (his 
two  sons) and  he  gave  his  personal 
property  to  his  two  sons  in  equal 
shares. 

Held,  that  the  support  and  main- 
tenance of  the  plaintiffs  was,  by  the 
will,  made  a  charge  upon  the  lands  ; 
and  they  might  for  sufficient  reasons, 
cenae  to  live  at  home,  and  yet  still  be 
entitled  to  such  support  and  main- 
tenance.   Swainson  v.  Bendey,  572. 

7.  Will  —  Construction  —  Mixed 
fund  for  payment  of  legacies-Interest 
on  lega>cies — Cfuiritahle  bequests  — 
Mortmain  ] — A  testator,  after  direct- 
ing payment  of  his  debts  out  of  his 
personal  property,  or  if  that  should 
prove  insufficient,  then,  that  so  much 
of  his  real  estate  as  would  supply  the 
deficiency  might  be  sold  for  that 
purpose,  went  on  to  direct  that  his 
land  should  be  sold,  and  the  income 
of  the  capital  arising  from  the  sale 


be  paid  yearly  to  his  wife,  for  her 
maintenance  during  her  natural  life, 
after  which  he  gave  a  number  of 
charitable  bequests  and  pecuniary 
legacies,  but  made  no  residuary  gift : 

Held,  thnt  the  testator  had  created 
a  mixed  fund  to  answer  the  puqwses 
of  his  will,  and  if  the  personalty  was 
not  sufficient  for  the  payment  of  the 
debts,  the  legacies  were  fwiyable  out 
of  the  land  ;  if  it  was  sufficient,  they 
were  payable  out  of  the  mixed  fund ; 
but  so  far  as  the  charitable  bequests 
were  payable  out  of  the  land  they 
were  void. 

Held,  also,  that  interest  was  pay- 
able on  the  legacies  from  a  year  after 
the  testator's  death,  in  accordance 
with  the  general  rule,  in  any  event ; 
and  this,  although,  as  the  whole 
interest  of  the  proceeds  of  the  land 
was  given  to  the  wife  for  life,  the 
capital  had  to  be  kept  invested  by 
the  executors,  and,  consequently, 
there  was  no  fund  for  the  payment 
of  legacies  until  her  death.  Toomey 
V.  Tracey,  708. 

Devise  to  two  as  tenants  in  common 
—  Subseqv>ent  partition  —  Way  of 
necessity,} — See  Way,  I.  \ 
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"  Heirs  "  —  "  Childrm  "]  —  Set 
Will,  3. 


